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RtTLES 

BOARD  OF  PARDONS. 


1.  The  regular  meetiogs  of  the  board  shall  be  held  on 
the  aecood  Monday  o£  January,  April,  July,  and  October 
of  each  year. 

2.  Special  meetings  may  be  called  by  the  Governor  at 
any  time  when  the  exigencies  of  any  case  demand  it,  notice 
thereof  being  given  to  each  member  of  the  board. 

3.  No  application  for  the  remission  of  a  fine  or  forfeiture, 
or  for  ii  commutation  of  sentence  or  pardon,  shall  be  con- 
sidered by  the  board  unless  presented  in  the  form  and 
mauDer  required  by  the  law  of  the  State,  "approved  Feb- 
ruary 20,  1875." 

4.  In  every  case  where  the  applicant  has  been  confined  la 
the  State  prison,  he  or  she  must  procure  a  written  certifi- 
cate of  his  or  her  conduct  during  such  confinement,  from 
the  warden  of  said  prison,  and  file  the  same  with  the  sec- 
retary of  this  board,  on  or  before  the  day  of  hearing. 

5.  All  oral  testimony  offered  upon  the  hearing  of  any 
case  must  be  presentednnderoath,  unless  otherwise  directed 
by  a  majority  of  the  board. 

G.  Action  by  the  board  upon  every  case  shall  be  in  pri- 
vate, uulesa  otherwise  ordered  by  the  consent  of  all  the 
members  present. 

7.  After  a  case  has  once  been  acted  upon  and  the  relief 
asked  for  lias  been  refused,  it  shall  not,  within  twelve 
mouths  thereafter,  be  again  taken  up  or  considered  upon 
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any  of  the  groands  specified  id  tbe  original  application,  ex- 
cept by  the  coueent  of  all  the  raembers  of  the  board. 

8.  In  voting  upon  any  application  the  roll  of  members 
shall  be  called  by  the  secretary  of  the  board,  in  the  follow- 
ing order : 

First.  Tbe  Attorney-General. 

Second.  The  Junior  A-ssociate  Justice  of  the  Supreme 
Court. 

Third.     The  Senior  Associate  Justice. 

Fourth.  The  Chief  Justice. 

Fifth.  The  Governor. 

Each  member,  when  his  name  is  called,  shall  declare 
hia  vote  "for"  or  "against"  the  remission  of  the  fine  or  for- 
feitnre,  commutation  of  sentence,  pardon  or  restoration  of 
citizenship. 
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RULES 

THE  SUPREME  COURT 

STATE  OF  NEVADA. 


Applicants  for  license  to  practice  as  attorneys  and  coan- 
Belors  will  be  examined  in  open  court  on  the  first  day  of 
tlie  term. 


In  all  cases  where  an  appeal  lias  been  perfected,  and  the 
statement  settled  (if  there  be  one)  twenty  days  before  the 
commencement  of  a  term,  the  transcript  of  the  record  shall 
be  filed  on  or  before  the  first  <lay  of  such  term. 


If  the  transcript  of  the  record  be  not  filed  within  the  time 
prescribed,  the  appeal  may  be  dismissed  on  motion  during 
the  first  week  of  tlie  term,  without  notice.  A  cause  so  dis- 
missed may  be  restored  during  the  same  term,  upon  good 
canse  shown,  on  notice  to  the  opposite  party;  and  unless  so 
restored  the  dismissal  shall  he  final,  and  a  bar  to  auy  other 
appeal  from  the  same  order  or  judgment. 
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On  such  motion,  there  shull  be  preeented  the  certificate 
of  the  cleik  below,  uoder  the  seal  of  the  court,  certifjiug 
the  amount  or  character  of  the  judgment;  the  date  of  its 
rendition;  the  fact  and  date  of  the  filing  of  the  notice  of 
appeal,  together  -with  the  fact  and  date  of  service  thereof 
on  the  adverw  party,  and  the  character  of  the  evidence  by 
which  said  service  appears;  the  fact  and  date  of  the  filing 
the  undertaking  on  appeal,  and  that  the  same  is  in  due 
form ;  the  fact  and  time  of  the  settlement  of  the  statement, 
if  there  be  one;  and  also,  that  the  appellant  has  received  a 
duly  certified  transcript,  or  that  he  has  not  requested  the 
clerk  to  certify  to  a  correct  transcript  of  the  record;  or,  if  ■ 
he  has  made  such  request  that  he  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded. 


BOLE  T. 

All  transcripta  of  records  hereafter  sent  to  this  court 
shall  be  on  paper  of  uniform  size,  according  to  a  sample  to 
be  furnished  by  the  clerk  of  the  court,  'with  a  blank  mai^in 
one  and  a  half  inches  wide  at  the  top,  bottom,  and  side  of 
each  page;  and  the  pleadings,  proceedings,  and  statement 
shall  be  chronologically  arranged.  The  pages  of  the  tran- 
script shall  be  numbered,  and  shall  be  written  only  upon 
one  side  of  the  leaves.  Each  transcript  shall  be  prefaced 
with  an  alphabetical  index  to  its  contents,  specifying  the 
jtage  of  each  separate  paper,  order  or  proceeding,  and  of 
the  testimony  of  each  witness,  and  shall  have  at  least  one 
blank  or  fly-sheet  cover. 

Marginal  notes  of  each  separate  paper,  order  or  proceed- 
ing, and  of  the  testimony  of  each  witness,  shall  be  made 
throughout  the  transcript. 

The  transcript  shall  be  fastened  together  on  the  left  side 
of  the  pages  by  ribbon  or  tape,  so  that  the  same  may  be 
secured,  and  every  part  conveniently  read. 

The  transcript  shall  be  written  in  a  fair,  legible  hand, 
and  each  paper  or  order  shall  be  separately  inserted. 
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12  EuLEa  OF  THE  SuPBEME  COUBT. 

EDLE  VI. 
No  record  which  fails-  to  conform  to  these  rules  shall  be 
received  or  filed  bj  tlie  clerk  of  the  court. 

BULK  vn. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript  from  the  coart  below,  either  party  may  ouggest 
the  same,  in  writing,  to  this  court,  and  upon  good  cause 
shown,  obtain  an  order  that  the  proper  clerk  certify  to  the 
whole  or  part  of  the  record,  as  may  be  required.  If  the 
attorney  of  the  adverse  party  be  abseut,  or  the  fact  of  the 
alleged  error  or  defect  be  disputed,  the  suggestion  must  be 
accompanied  by  an  affidavit  showing  the  existence  of  the 
error  or  defect  alleged. 

BDLK  vm. 

Dxceptic^s  to  the  transcript,  statement,  the  undertaking 
on  appeal ^''liotice  of  appeal,  or  to  its  service  or  proof  of 
service,  or  auy  technical  objection  to  the  record  affecting 
the  right  of  the  appellant  to  be  heard  on  the  points  of  error 
assigned,  must  be  taken  at  the  first  term  after  the  trauscript 
is  filed,  and  mast  be  noted  in  writing,  and  filed  at  least  one 
day  before  the  argument,  or  they  will  not  be  regarded.  In 
such  cases,  the  objection  must  be  presented  to  the  court 
before  the  argument  on  its  merits. 


Upon  the  death  or  other  disability  of  a  paj-ty  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit 
by  suggestion  in  writing  to  the  court  on  the  part  of  such 
representative,  or  any  party  on  the  record.  Upon  the  entry 
of  such  suggestion,  an  order  of  substitution  shall  be  mode 
and  the  cause  shall  procee<:l  as  in  other  cases. 

BULE  X. 

The  calendar  of  each  term  shall  consist  only  of  those 

causes  in  which  the  transcript  shall  have  been  filed  on  or 

before  the  first  day  of  the  term,  unless  by  written  consent 

of  the  parties;  proviJal,  that  all  cases  in  which  the  appeal 


i„  Cookie 


BCLES  OF  THE  SdPBEME  CoUET.  13 

is  perfected,  and  tlie  statement  8ettle<l,  as  provided  in  Hale 
II,  and  tlie  traascript  is  not  filed  before  tke  first  day  of  the 
term,  may  be  placed  oa  tlia  calendar,  on  motioa  of  the  re- 
■poDdeot,  upon  the  filing  of  the  transcript. 


Canses  shall  bo  placed  on  the  calendar  in  the  order  in 
vbioh  the  transcripts  are  filed  -with  the  clerk. 


At  least  three  days  before  the  argument,  the  appellant 
Bhall  furnish  to  the  respondent  a  copy  of  his  points  and 
citation  of  aathorities;  and  within  two  days  thereafter,  the 
respondent  shall  furnish  to  the  appellant  a  copy  of  his 
points  and  citation  of  authorities,  and  each  shall  file  with 
the  clerk  a  copy  of  his  own  for  each  of  tbe  justices  of  the 
court,  or  may,  one  day  before  the  aigumeut,  file  the  same 
with  the  clerk,  who  shall  make  such  copies,  and  may  tax 
Ilia  fees  for  the  same  in  his  bill  of  costs. 


"So  more  than  two  counsel  on  a  side  will  be  heard  upon 
the  argument,  except  by  special  permission  of  the  court; 
but  each  defendant  who  has  appeared  separately  in  tlie 
court  below  may  be  heard  through  his  own  counsel.  The 
counsel  for  the  appellant  shall  be  entitled  to  open  and  close 
the  argument. 


All  opinions  delivered  by  the  court,  after  having-  been 
finally  corrected,  shall  be  recorded  by  tlie  clerk. 


All  motions  for  a  rehearing  shall  be  upon  petition  in 
xniting,  presented  within  ten  days  after  the  final  jnd^'ment 
is  rendered,  or  order  made  by  the  court,  and  iinbliciilioii  of 
its  opinion  and  decision,  and  no  argument  will  be  heard 
thereon.  No  remittitur  or  mandate  to  the  court  below 
shall  be  issued  until  the  expiration  of  the  ten  days  herein 
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provided,  and  decision  upon  the  petition,  except  on  special 
order. 

BULB  XVI. 
Where  a  judgment  is  reversed  or  modified,  a  certified 
cop7  of  ibe  opinion  in  the  cnse  shall  be  transmitted,  with 
the  remittitur,  to  the  court  belovr. 

BOLE  xvn. 
No  paper  shall  be  taken  from  the  court-room  or  clerk's 
ofQce,  except  by  order  of  the  court,  or  of  one  of  the  jus- 
tices. Ho  order  will  be  made  for  leave  to  withdraw  a  tran- 
script for  esuminatiou,  except  upon  written  consent  to  be 
filed  with  the  clerk. 

EDLE  XVm. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  npon 
order  of  the  court,  upon  petition,  showing  a  proper  c^e 
for  issuing  the  same. 

BULB  XIX. 

"Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufljcient  bond  or  uudeiiaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sheriff,  it  shall  operate  as  a 
supereedeas.  The  bond  or  undertaking  shall  be  substantially 
the  same  as  required  in  cases  on  appeal. 

BCLE  XX. 
The  writ  of  error  shall  be  returuable-within-thirty-days, 
unless  otherwise  specially  directed. 

BCLE  XXI. 
The  rules  and  practice  of  this  court  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applicable,  to  pro- 
ceedings upon  a  writ  of  error. 


The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 
from  the  date  of  the  judgment,  order  or  decree  which  is 
sought  to  be  reviewed,  except  under  special  circumstances. 
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Appeals  from  orders  grantiDg  or  denying  a  chnnge  of 
venue,  or  any  otiier  interlocutory  order  made  before  trial, 
will  be  Leard  at  any  regular  or  adjourned  term,  upon  tliree 
days'  notice  being  given  by  either  appellant  or  respondent, 
vben  the  parties  live  within  twenty  miles  of  Carson.  AVlien 
the  party  served  resides  more  than  twenty  miles  from  Car- 
son, an  additional  day's  notice  will  be  required  for  each 
forty  miles,  or  fraction  of  forty  miles,  from  Carson. 


I.  The  Supreme  Court,  upon  application  of  the  district 
judge  of  any  judicial  district,  will  appoint  a  committee  to 
examine  persons  applying  for  admission  to  practice  as  at- 
torneys and  counselors  at  law.  Such  committee  will  con- 
sist of  the  district  judge  and  at  least  two  attorneys  resident 
of  the  difitrict. 

II.  The  examination  by  the  committee  so  appointed  shall 
be  conducted  and  certified  according  to  the  following  rules: 

The  applicant  shall  be  examined  by  the  district  judge 
and  at  least  two  others  of  the  committee,  and  the  questions 
and  answers  must  be  reduced  to  writing. 

Ko  intimation  of  the  questions  to  be  asked  must  be  given 
to  the  applicant  by  any  member  of  the  committee  previous 
to  the  examination. 

The  examination  shall  embrace  the  following  subjects: 

1.  The  history  of  this  State  and  of  the  United  States; 

2.  The  constitutional  relations  of  the  State  and  Federal 
governments; 

3.  The  jurisdiction  of  the  various  courts  of  this  State 
and  of  the  United  States; 

4.  The  various  sources  of  our  municipal  law; 

6,  The  general  principles  of  the  common  law  relating  to 
property  and  personal  rights  and  obligutiona; 

6.  The  general  grounds  of  equity  jnrisdiction  and  prin- 
ciples of  equity  jurisprudence; 

7.  Enles  and  principles  of  pleadings  and  evidence; 

8.  Practice  under  the  civil  and  criminal  codes  of  Nerada; 


jbyGoogle 


16  BCLES  OF  TEE  SdFBEME  CoUBT. 

9.  Bemedies  in  hypothetical  cases; 
10.  The  coarse  aud  dnration  of  the  applicant's  studies. 

in.  The  esamiDerH  will  not  be  expected  to  go  very  mnch 
at  large  into  the  details  of  these  subjects,  but  oa]y  Buffi- 
cieutlj  ^o,  fairly  to  test  the  extent  of  the  applicant's  knowl' 
edge  and  the  accuracy  of  his  understanding  of  those  sub- 
jects and  books  which  he  hus  studied. 

IV.  When  the  examination  is  completed  and  reduced  to 
writing,  the  examinors  will  certify  and  return  it  to  this 
Court,  accompanied  by  &■  certificate  showing  whether  or  not 
the  applicant  is  of  good  moral  character  and  has  attained 
his  majority  and  is  a  bonafde  resident  of  ibiB  State. 
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[No.  743.] 

STATE  OF  NEVADA,  Kespondent,  v.  CHAELES  HUFF, 

Appellant. 

IxDiCTMEyr— Wben  DEVRonvK. — An  indiclmect  (or  mnrdei'  which  fails  to 
show  tbnt  Ibe  dealU  occairedwilhin  a  yesT  nnda  da;  iifterthe  perpetra- 
tion of  the  act  whii-h  prodnoed  it,  fails  lo  etats  the  requinite  !nv\i  to 
oonBtitnie  a  complete  offeiiBe. 

lDKM--OBiEcnoNBTo  Poem  WAiTfD  BT  FiiT-UBE  TO  Demde. — JTeW,  that  file 
defevt,  aboie  Elul«d,  vas  vaived  by  the  failure  of  defendant  to  demur  to 
tho  indictment. 

IfiEU— Ali^iutioii  op  Eiluno. — When  it  is  alleged  that  Ibe  defendant,  on  a 
certain  day  and  year,  etc.,  "killed"  the  deceased,  it  is  to  be  implied  that 
the  act  which  produced  the  death  and  the  dealh  occnrred  on  the  name 

Bill  or  Exckpttonh — How  Autbenttcitid.' — A  bill   of  eioepdoiu  must  be 

aTithenticnted  by  (he  aignalare  of  the  judge. 
Ism — SunteuBsT  or,  on  Motion  pob  New  TnuL.— The  bill  of  exceptions, 

or  statenieut,  may  be  settled  by  the  judge  after  the  motion  for  a  new 

trinl  is  decided.     {By  Beiiity.  J.) 
Vebsici  coimi&Rf  to  Etidkmck. — A  retdict  in  acrimiiud  cose  vill  not  be 

reversed  where  there  in  any  evidence  to  support  it. 
Csoea 'ExuuKiTioH   or   Defendant. — When  n  defeudaut  in  a  criminal  case 

offers  himHelt  as  a  witness  in  bia  own  behalf  he  snbjects  himself  to  the 

same  crose-eiamination  that  wonld  be  propter  in  the  eise  of  any  other 

Idsk. — Questions  may  be  aekeil  the  witness  which  relate  to  bis  conduct  nod 
le^limately  affect  his  credit  for  reracity.    Tho  defendant  may,  however, 
refuse  to  aaswersncb  questions. 
ToL.  XI.— a 
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Argnmeal  for  Appellant. 

Idku—Fbbquikt  Abiudlis  akd  BxTiKitiES. — No  legitimate  inference  o(  tha 
nutnithfnlnesB  of  n  ^tDesii  can  be  drawn  ^m  tite  fact  that  be  biui  been 
convicted  of  froquant  asitanlts  and  batteries.  It  could  be  inferred  that 
lie  was  a  lioleut-tetnpered  and  perhapa  a  dangeioaa  man,  but  not  tbat 
be  was  II  liar. 

£Biloit — When  PbucfviouX:. — Iltld,  that  the  defendant  vaa  prejndjced  hy 
being  compelled  tounawer  questions  nddieased  to  bim  in  relation  to  bil 
n  of  former  asaaults  and  batteries. 


Appeal  from  the  District  Court  of  the  First  Jadicial  Dis- 
trict, Storey  County. 

Defeadant  was  indicted  for  tbe  murder  of  William  Pat- 
rick O'Reilly,  convicted  of  murder  in  the  Becond  degree  aud 
ueutenced  to  imprisonment  in  the  state  prison  at  hard  labor 
for  the  term  ol  twenty  years. 

The  facts  ore  stated  in  the  opinion. 

De  Long  t&  Belhiap,  for  Appellant. 

I.  The  indictment  is  fatally  defective  in  failing  to  charge 
that  the  death  occurred  within  a  year  and  a  day  after  the 
wound  wua  given,  and  iu  failing  to  state  in  w!tat  year  the 
injury  was  given  or  the  death  occurred.  {People  v,  A7'o,  6 
Oal.  209;  People  v.  KeUij,  Id.  212;  Commonwealih  v.  Gyi^n, 
3  Cuah.  525;  Wharton  on  Homicide,  par.  789;  1  Bishop  on 
Crim.  Proc,  sees.  237-239,  243-244;  1  Chitty  Or.  Law,  222; 
Compiled  Laws,  sees.  1859,  1860;  3  Chittj  Ciim.  Law,  735; 
Slate  V.  Coiiley,  39  Maine,  94;  Moor,  555;  State  v.  Cnrlta  Oi- 
rdl,  1  Dev.  Law  (N.  C.)  139;  2  Hole's  Pleas  of  the  Crown, 
179.) 

II.  The  court  erred  in  permitting  the  prosecution  to  prove 
the  general  and  specific  bad  character  of  the  defendant, 
when  the  defendant  had  not  put  his  character  either  spe- 
ciBcally  or  generally  in  issue.  (1  Bishop  on  Crim.  Proc, 
sec.  488;  People  v.  (^7^lVe,  14  Wend.  Ill;  3  Greeul.  on  Ev., 
sec.  25;  2  Russell  on  Crimes,  sec.  786;  15N.H.169;  ISOhio, 
221;  5  Gratt.  696;  Griffin  v.  2Ae  Slate,  14  Ohio  St.  63;  Peo. 
pie  V,  White,  14  Wend.  Ill ;  Tbylm-  v,  Commonioeallh,  3  Bush 
(Ky.)  511;.  Gah  v.  JJie  People,  26  Mich.  158;  People  v.  Jones, 
31  Cal.  565;  State  v.  Fair,  43  Cal.  138;  14  Wead.  (aboTO 
cited);  Bishop  on  Crim.  Pi-oc.,  sec.  490.) 
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J.  li.  KiUrell,  JUorney-Oeneral,  for  Bespoudont. 

L  The  insufSciency  of  aa  indictment  sLoald  be  taken 
advantage  of  by  demurrer,  and  the  question  of  its  insuffi- 
ciency cannot  for  the  first  time  be  raised  in  the  appellate 
court.  (1  Comp.  Laws,  sec.  1910;  People  v.  Josephs,  7 
Cai.  129;  People  v.  Apple,  Id.  289;  State  v.  Harrivgton,  9 
Not.  94;  Slate  v.  O'FlaheH;/,  7  Id.  153;  People  v.  Jim  Ti,  32 
Cal.  60;  Peoples.  I-aiTcll,  31  Id.  576.) 

II.  The  omission  in  the  indictment  to  specify  the  year  of 
the  commission  of  the  offense  is  a  mere  formal  defect  by 
vhich  no  substantial  right  of  the  defendant  was  affected  nt 
the  date  of  the  trial,  nor  can  now  be  affected.  {People  v. 
J>ic&,  37  Cal.  277;   People  v.  Murphj,  39  Cal.  55.) 

To  test  the  credibility  of  defendant,  or  for  purposes  of 
impeachment,  it  was  entirely  competent  for  the  district 
attorney  to  ask  him  whether  he  had  been  guilty  of  past 
crimes  and  offenses  or  not.  The  gut;Btions  asked  of  defend- 
ant were  not  propounded  with  a  view  to  impeach  his  cliar- 
octer,  but  simply  that  the  answers  thereto  miybt  affect  his 
credibility.  As  sucU  they  were  admissible,  and  in  all 
respects  proper.  (1  Oreenl.,  sec.  450;  Netacomb  v.  GrisiooUl, 
24  N.T.  298;  People  v.  Meinharl,  39  Cal.  449;  aark  v.  linse, 
35  Cal.  96;  People  v.  Cionin,  34  Cal.  205;  2bm  Jones's  Case, 
2  Wheeler's  Crim.  Cages,  461.) 

By  the  Court,  Beattt,  J. : 

The  defendant  was  convicted  of  murder  in  the  second 
degree,  upon  an  indictment  which  (omitting  the  formal  be- 
ginning and  ending)  reads  as  follows:  "Charles  Huff,  the 
above-named  defendant,  is  accused  by  the  grand  jury  of 
the  county  of  Btorey,  by  this  indictment,  of  the  crime  of 
murder,  committed  as  follows:  That  Charles  Huff,  the  de- 
fendant aboTfl  named,  in  the  county  of  Storey,  state  of 
Nevada,  onoraboat  the  thirtieth  day  of  June,  and  prior  to  the 
fiuding  of  this  indictment,  without  authority  of  law,  unl.iw- 
fully  and  with  malice  aforethought,  stabbed  with  a  knife 
in  tlie  hands  of  him,  said  defendant,  and  killed  one  William 
Patrick  O'Eeilley. 


by  Cookie 


20  State  op  Nevada  v.  Hdfp.  [Sop.  Ct 

Opinion  ot  tlie  Cout — BoUty,  J. 

No  objection  was  taken  to  the  saffiniencj  of  this  iDdict- 
ment  iu  the  court  below,  and  tba  defeadant,  on  his  appeal 
to  this  conrt,  for  the  first  time  mokes  the  point  that  it  ia 
fatally  defective  on  it3  face  because,  first,  it  does  rot  show 
in  what  year  the  offense  was  committed ;  and  second,  it  does 
not  show  that  death  ensued  within  a  year  and  a  day  after  the 
wound  was  infiicted. 

If  the  second  of  these  propositions  is  untenable  the  first 
clearly  ia;  for  the  iudictment  does  show  that  the  offense 
chained  was  committed  before  the  finding  of  the  indictment; 
and  OB  the  particular  year  in  which  it  was  committed  does  not 
affect  the  question  of  jurisdiction,  and  is  not  one  of  the  facta 
necessary  to  constitute  the  offense,  the  objection  to  the  de- 
fect was  waived  by  the  failure  of  the  defendant  to  demur. 
(Compiled  Laws,  eecs.  1910, 1918.) 

Section  18G3  of  the  compiled  laws  shows  that  the  all^a- 
tion  ns  to  the  precise  time  when  an  offeune  was  committed, 
is  treated  as  a  merely  formal  allegation  except  when  time  is 
a  material  ingredient  of  the  offense.  This  ia  conceded  by 
counsel,  but  it  is  ai^ed  that  time  is  a  material  ingredient 
of  murder,  and  the  language  of  section  2329  of  the  com- 
piled laws  ia  relied  upon  in  support  of  the  proposition. 
"  Xu  order  to  make  the  killing  either  murder  or  mauslaugh- 
ter,  it  is  requisite  that  the  party  die  within  a  year  and  a  day 
after  the  stroke  received  or  the  cause  of  death  administered," 
etc.  The  literal  import  of  this  language  does  lend  some 
countenance  to.  the  notion  that  the  law  is  guilty  of.  the 
absurdity  of  saying  that  a  malicions  killingshall  be  deemed 
a  harmless  or  a  guilty  act  according  to  the  length  of  time 
the  victim  survives  after  receiving  the  fatal  wound.  But 
knowing  what  the  rule  of  law  which  the  statute  recognizes 
and  aEfirmsbas  always  been,  we  are  able  to  acquit  it  of  such 
absunlity.  It  is  a  rule  of  evidence  merely.  Knowing  that 
the  real  cause  of  death  must  be  more  or  less  doubtful  in  all 
cases  where  a  wound  has  not  proved  speetlily  fatal,  the  law 
has  wisely  set  a  limit  to  that  inquiry,  and  has  determined 
that  when  a  wounded  party  has  survived  the  wound  u  year 
and  a  day,  there  shall  be  a  conclusive  presumption  that  he 
died  from  some  other  cause.     It  does  not  say:  "Notwith- 
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•standing  joa  killed  him  vrith  malice  aforetbought  jou  are 
deemed  iunoceat  becaaae  be  lived  a  year-  and  a  day  after 
joa  stabbed  him ; "  bat  wbat  it  does  say  is:  "He  lived  so 
long  after  yon  stabbed  him,  I  therefore  couclude  you  did 
not  kill  bim;"  or  rather,  "It  is  so  doobtful  in  such  cases 
-what  was  the  cause  of  death,  that  upon  grounds  of  public 
policy  I  have  determined  never  to  permit  the  attempt  to 
show  that  the  wound  was  the  cause." 

This  is  the  true  meaning  of  the  statute,  although  its  more 
obvious  meaning  is  something  different.  Bnt  taking  this 
construction,  it  may  still  be  urged  that  the  time  elapsing 
betweea  the  injury  inflicted  and  the  death  is  an  ingredient 
of  the  crime  of  murder;  for  if  the  ingredients  of  murder 
are  the  killing  and  the  malice  prepense,  and  the  time  is  an 
ingredient  of  the  killing,  it  must  be  an  ingredient  of  the 
murder.  This  is  true  in  a  certain  sense,  but  our  statutes 
permit  the  allegation  of  the  killing  to  be  made  in  one  word: 
tho  defendant  killed;  and  the  allegation  of  the  killing  is  an 
allegation  of  every  necessary  ingredient  of  killing.  It  im- 
plies everything  that  was  expressly  alleged  in  the  old  formal 
indictments  in  regard  to  the  iuffiction  of  the  wound  and  tho 
resulting  death.  It  is  no  longer  a  question  in  this  state,  or 
at  least  in  this  court,  that  the  legislature  lias  the  power  to 
dispense  with  those  formalities  of  allegation.  As  to  the 
meaning  of  the  year  and  a  day  rule,  see  3  Greenl.  Ev.,  see. 
120  and  note;  1  Devereux  (N.  C.)  139,  141;  3  Coke  lust. 
53;  39  Cal.  55;  4  Nev.  274;  and  aee  People  v.  Ci-onin,  34 
Cal.  191. 

It  may  be  asked,  what  is  the  meaning  of  time  being  an 
ingredient  of  an  offense?  Itmeaua  that  there  are  acta  which 
are  crimiual  if  done  at  one  time  and  innocent  if  done  at  an- 
other. All  purely  statutory  offensea  are  instances  of  tliia, 
and  it  is  necessary  for  the  indictment  to  show  that  they  M-ere 
committed  after  the  passage  of  the  law  defining  and  punish- 
ing tliem. 

Finally,  it  may  be  said  with  respect  to  tbis  particular 
case,  and  it  would  be  a  sufficient  answer  to  appellant's  objec- 
tion if  there  wiis  do  other,  tliat  tho  indictment  does  show  by 
fair  and  reasonable  intendment  that  O'^illey  was  stabbed 
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and  died  on  the  same  day.  It  says  that  defendant  stabbed- 
liim  on  that  da;  and  killed  him  on  that  day,  therefore  lie 
must  liflve  died  on  that  day.  The  eTidence,  we  believe, 
showa  that  he  did  not  die  until  the  next  day;  but  this  was 
an  unimportant  variance;  and  the  question  is  as  to  the 
sufficiency  of  the  allegation,  not  as  to  the  conformity  of  the 
proof. 

The  next  error  relied  on  by  appellant  is,  that  the  court 
permitted  improper  questions  to  be  asked  him  on  cross- 
examination  when  he  offered  himself  as  a  witness,  and  com- 
pelled him  to  answer  them  to  his  prejudice. 

It  has  been  a  matter  of  serious  doubt  with  the  conrt 
whether  this  point  is  presented  by  the  recoi'd.  The  judge 
of  the  district  court  has  signed  a  bill  of  exceptions,  which, 
by  reference  merely,  makes  the  reporter's  notes  of  the  evi- 
dence and  the  rulings  of  the  court  during  the  trial  a  part 
of  itself,  and  the  clerk  has  copied  into  the  transcript  what 
purports  to  be  the  reporter's  notes;  but  they  are  not  identi- 
fied or  authenticated  in  any  manner,  and  there  is  nothing  to 
show  that  tbey  are  the  notes  referred  to  by  the  bill  of  excep- 
tions. They  do  not  appear  even  to  have  been  filed  in  the 
clerk's  office,  and  for  all  we  know,  may  have  been  concocted 
after  the  bill  of  exceptions  was  signed.  Upon  coasidem- 
tion,  however,  we  have  concluded,  as  the  state  has  made  no 
objection  to  the  evidence  being  treated  as  part  of  the  bill 
of  exceptions,  and  as  it  has  come  to  our  knowledge  that  the 
original  reconl  has  been  destroyed  by  fire,  not  to  raise  this 
objection  ourselves,  and  we  mention  the  condition  of  this 
record  merely  to  direct  attention  to  what  we  consider  a  bad 
practice,  if  it  is  a  practice,  of  making  other  loose  documents 
and  papers  part  of  a  bill  of  exceptions  by  reference.  A  bill 
ot  exceptions  is  a  record,  and  a  veiy  important  record.  The 
only  mode  by  which  it  can  be  authenticated  is  the  signature 
of  the  judge;  and  when  so  authenticated,  it  receives  a  very 
high  degree  of  credit.  It  ought  not  therefore  to  be  com- 
posed of  loose  and  scattered  papers,  but  should  be  complete 
in  itself,  with  a  formal  beginning  and  ending,  so  that  it  may 
be  known  where  it  begins  and  where  it  ends  when  it  is 
copied  into  a  transcript  on  appeal.    Above  all,  it  should 
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not  be  left  in  a  condition  tLat  puts  in  the  power  of  otLer 
parties  tlian  the  jndge  tb  alter  it  completely  by  the  substi- 
tution of  one  loose  nonolhenticated  paper  for  another. 

The  condition  of  tliia  record  also  snggeets  the  propriety 
of  again  directing  attention  to  the  provisions  of  section  424 
of  the  criminal  practice  act.  "The  bill  of  exceptions  shall 
contain  so  much  of  the  evidence  only  as  is  necessary  to 
present  tlie  question  of  law  npon  which  the  exceptions  were 
taken,  and  the  jndge  shall,  npon  the  settlement  of  the  bill, 
'whether  agreed  to  by  the  parties  or  not,  strike  ont  evidence 
and  other  matters  not  material  to  the  questions  to  be  raised." 
This  transcript  contains  one  hundred  and  eighty-three  pages 
of  the  Importer's  notes,  of  which  at  least  one  hundred  and 
seventy-five  are  utterly  superfluous  so  far  as  the  points  pre- 
sented for  review  are  concerned,  which  means  that  the 
county  has  been  put  to  a  worse  than  useless  expense  of 
probably  not  leas  than  a  hundred  and  fifty  dollars,  in  order 
to  cnmber  the  transcript  with  so  much  rubbish.  But  the 
laalt  of  this  is  not  to  be  imputed  to  the  counsel  who  pre- 
pared the  bill  of  exceptions,  or  to  the  district  judge  who 
allowed  it.  It  is  due  rather  to  a  misconception  or  uncer- 
tainty as  to  the  proper  practice  on  motions  for  new  trial, 
which  has  arisen  iu  part  at  least  from  expressions  inad- 
vertently used  by  this  court. 

The  misconception  alluded  to  is  the  notion  that  the  some 
preliminary  steps  are  necessary  in  moving  for  a  new  trial  in 
criminal  cases  that  are  prescribed  in  civil  cases,  and  partic- 
ularly that  it  is  necessary  to  prepare  and  settle  a  statement 
or  bill  of  exceptions  in  advance  of  the  motion  in  order  to 
authorize  the  district  judge  to  consider  the  testimony  which 
is  to  be  relied  on  in  support  of  it.  In  Stanley's  Case  (4  Nev. 
76),  this  proposition  is  "  conceded;"  but  it  will  be  observed 
that  the  concession  was  made  merely  for  the  purposes  of  the 
argument  in  that  opinion,  and  that  the  point  was  not  so  de- 
cided. It  never  has  been  so  decided  in  this  state,  nor, 
according  to  our  observation,  in  California.  But  the  ex- 
pression above  adverted  to,  and  perhaps  some  othei-s  that 
may  be  foand  in  the  Nevada  reports,  will  always  induce 
counsel  in  criminal  cases  to  jnsiat  upon  having  the  bill  of 
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exceptions  settled  preliminarj  to  tbe  motiou  for  new  trial, 
for  fear  an  order  sustaiuiug  the  motion  might  I>e  reversed 
npon  tlie  gronnd  that  it  wiis  made  without  authority.  Tbe 
result  is,  thilt  whenever  one  of  the  grounds  of  the  motion  is 
that  the  verdict  is  contrary  to  the  evidence,  us  it  was  in  this, 
and  is  in  most  oaseu,  every  particle  of  the  evidence  must  go 
into  the  hill  of  exceptions,  and  must  be  brought  here  with 
the  rest  of  the  record,  although  in  nine  cases  out  of  ten  it  is 
of  no  possible  use  for  the  purposes  of  the  appeal,  but  ou  the 
contrary  is  a  positive  drawback. 

As  long,  however,  as  the  misconception  referred  to  is 
allowed  to  prevail,  we  are  satisfied  it  will  be  useless  for  this 
court  to  repeat  its  admonitions  to  district  judges  to  pay 
stricter  attention  to  the  provisions  of  section  four  hundred 
and  twenty-four,  as  above  qaote<.l;  for  if  they  ought  to  un- 
derstand and  enforce  those  provisions  without,  and  even 
against,  the  advice  of  counsel,  as  their  terms  imply,  cer- 
tainly this  court  ought  to  be  able  to  do  as  much;  and  such 
being  the  presumption,  any  iotimation  of  our  opinion  upon 
points  of  practice  necessarily  related  to  the  construction  of 
that  section  will  have  all  tbe  foi-ce,  practically,  of  a  decision. 
For  this  reason  we  desire  to  call  attention  to  tbe  fact  that  this 
court  has  not  decided  that  a  stutemeut  or  bill  of  exceptions 
mnst  be  settled  before  the  motion  for  new  trial  is  made. 
We  think,  on  the  contrary,  that  a  comparison  of  all  the  pro- 
visions of  the  practice  act  as  to  the  time  when  the  motion 
for  new  trial  must  be  made,  and  the  time  allowed  for  settling 
the  formal  bill  of  exceptions  which  is  to  become  n  part  of 
the  record  of  the  case,  will  clearly  show  that  the  statute  cun- 
templates  that  in  all  cases  the  bill  of  exceptions  may,  and 
iu  many  cases  it  must,  be  settled  after  the  motion  for  new 
trial  is  decided.  (Compare  sections  429,  444,  445,  436,  45U, 
423.) 

If  it  be  asked  upon  what  would  tlie  judge  act  if  he  Lad  no 
settled  bill  of  exceptions  before  him,  we  answer,  he  acts 
upon  affidavits  so  far  as  they  are  necessary  to  present  the 
grounds  of  the  motion,  and,  for  the  rest,  upon  his  own  ob- 
servation and  recollection  of  the  occurrences  of  the  trial, 
including  the  exceptions  uotod.     The  record  of  the  trial, 
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according  to  the  old  books,  is  id  the  breast  of  tlie  judge 
daring  the  term,  and  a  motion  foi  a  new  trial  in  a  oritniual 
case  is  always  made  during  the  term.  For  the  purposes  of 
the  motion,  therafore,  the  recollection  of  the  judge  is  record 
enough  of  all  that  transpired  within  Lis  observation,  and 
which  he  can  properly  state  iu  a  bill  of  exceptions.  When 
the  motion  has  been  granted  or  refused,  it  is  then  the  proper 
time  to  except  to  the  order  and  to  settle  a  bill  of  exceptions 
which  will  present  those  points  only  which  are  to  be  reviewed 
in  the  appellate  court.  In  fact,  the  only  proper  office  of  a 
formal  bill  of  exceptions  is  to  get  the  matter  ou  the  record 
for  the  purposes  of  review  in  the  appellate  court. 

The  advantages  of  following  the  practice  here  indicated 
woald,  wo  think,  be  manifold.  In  the  first  place,  if  counsel 
were  allowed  ample  time  for  the  preparation  of  their  bill  of 
exceptions,  they  wonld  satisfy  themselves  of  the  inutility  of 
including  many  things  which,  when  hurried,  they  put  in  by 
way  of  precaution  merely.  It  is  easier  and  safer  to  dump 
in  the  whole  proceedings  of  the  trial,  ore  and  waste  to- 
gether, than  it  is  to  assort  and  arrange  in  a  hurry.  In  the 
next  place,  the  argument  of  the  motion  for  new  trial  often . 
develops  many  points  of  agreement  between  tlie  prosecution 
and  defense,  and  either  leads  to  the  abandonment  of  points, 
or  renders  it  possible  to  present  the  law  question  on  the 
record  iu  the  briefest  possible  terms.  But  the  most  im- 
portant saving  wonld  be  effected  when  the  ground,  or  one 
of  the  grounds,  of  the  motion  was,  as  in  this  cose,  that  the 
verdict  is  against  evidence.  When  the  motion  was  sus- 
tained upon  thatground,  it  is  to  be  presumed  the  state  would 
seldom  except;  and  when  it  was  overruled,  the  point  wonld 
be  abandoned  ou  the  appeal  in  all  cases  where  there  vins  no 
pretense  thct  the  evidence  for  the  state,  considered  by  itself, 
did  not  make  out  a  prima  facie  case.  It  has  been  so  often 
decitjed  in  this  court,  that  it  ought  to  be  considered  settled 
that  we  cannot  reverse  a  judgment  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence  where  there  is  any  evi- 
dence to  support  it.  If  the  defendant  should  nevertheless 
insist  upon  presenting  the  point  here,  it  would  bo  sufficient 
to  include  in  the  record  such  testimony  as  iu  tlie  opinion  of 
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the  judge  teuded  to  co&Tict  liim,  adding  the  statement  that 
tbis  waa  all  the  testimonj  ^Liob  in  any  mazmer  teuded  to 
establish  the  guilt  of  the  defendant.  This  would  present 
the  Bimple  questiou  of  law,  whether  the  state  had  made  oat 
a  jn-ima  facie  case,  and  that  is  all  ve  have  jarisdiction  to 
decide. 

Beturoiug  from  this  digression  to  the  matter  in  hand,  ve 
find  that  ou  the  trial  of  this  case,  when  the  state  rested,  the 
defendant  was  sworn  and  testified  in  his  own  behalf.  On 
his  cross-examination  he  waa  asked:  "How  many  times 
have  yon  been  arrested  in  Virginia  City  for  unlawfully  beat- 
ing men  and  women  ?  "  His  counsel  objected  to  the  ques- 
tion, but  the  court  decided  that  the  prosecution  had  the 
right  to  ask  it,  and  defendant  excepted  to  the  iiiling.  The 
groQud  of  the  objection  was  not  stated  by  counsel,  but  it 
clearly  appears  from  the  reporter's  notes  that  the  raling  of 
the  court  was  not  based  upon  that  omission,  bat  apon  the 
gronnd  that  the  question  was  a  proper  one.  The  question 
was  then  repeated,  and  the  defendant  answered:  "Three 
times,  I  believe," 
The  examination  then  proceeded  as  follows: 

Ques.  Were  you  convicted  each  time? 

Ans.  Yes,  sir.     Plead  guilty  twice  and  was  tried   two 
times. 

Ques.  What  was  the  name  of  that  woman  you  were  ar- 
rested for  beating? 

Ans.  Katie  Deviue.    , 

Qaes.  Was  that  one  of  the  persons  that  yon  assaalted 
and  was  convicted  of  the  offense? 

Ans.  I  believe  it  was. 

Qnes.  Do  you  know  a  Mr.  Kobey? 

Ans.  Who? 

Qnes.  H.  L.  Eobey  ? 

Ans.  Yes,  sir. 

Ques.  You  were  arrested  and  charged  with  beating  him 
and  cutting  off  his  beard? 

Ans.  I  was. 

Ques.  And  convicted? 

Ans.  I  was. 
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Quea.  Were  70a  arrested  for  striking  a  man  with  a  mon- 
key wrench? 

Au8.  No. 

Ques.  Yoa  threw  it  at  him  thongh,  and  was  oouTicted  of 
asBtinlt  and  battery? 

Ans.  I  WAS. 

Ques.  Have  yoa  ever  been  in  the  penitentiary  in  the  state 
of  Ohio? 

Ads.  No. 

Ques.  Did  yon  ever  kill  a  man  there? 

Ans.  No. 

Ques.  Did  yon  ever  kill  a  man  in  any  other  state? 

Ans.  No;  etc. 

Counsel  again  objected  to  all  these  qnestionR  and  his  ob- 
jection was  again  overraled,  to  which  ruling  he  excepted. 

The  rulings  of  the  district  court  in  res}>ect  to  these  ques- 
tions we  think  were  en-oneous  and  prejudicial  to  the  defend- 
ant. It  is  not  claimed  thut  the  matters  in  regard  to  which 
the  defendant  was  examined  could  have  been  given  in  evi- 
dence against  him ;  but  it  is  contended  that  the  questions 
were  proper  on  cross-examination  for  the  purpose  of  affect- 
ing his  credibility  as  a  witness. 

It  has  been  decided,  and  we  think  correctly  decided,  in 
this  state  (see  Cohn's  Cave,  9  Nevada  179),  that  when  a  de- 
fendant in  a  criminal  case  offci's  himself  as  a  witness  in  his 
own  behalf  he  subjects  himself  to  the  same  cross-examina- 
tion that  would  be  proper  in  the  cose  of  any  other  witness. 
We  ihiuk,  though,  that  the  examination  above  quoted  would 
have  been  improper  in  the  case  of  any  witness.  The  de- 
fenditnt  had  testified  to  nothing  in  chief  to  which  it  could 
be  deemed  responsive,  and  the  only  question  is  whether  as 
a  collateral  inquiry  it  was  permissible  for  the  purpose  of 
testing  his  veracity. 

The  rule  in  regard  to  this  sort  of  cross-examination  is, 
we  think,  very  fairly  and  con-ectly  stated  in  24  New  York  Ee- 
ports,  299.  "In  the  latitude  of  cross-ezamiitation,  aud  to 
enable  the  jury  to  understand  the  character  of  the  witnesses 
they  are  called  upon  to  believe,  collateml  evidence  is  al- 
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lowed  from  ibe  witness  himself,  tending  to  discredit  aud 
disgrace  the  witness  uiider  examination.  Tbe  witness  may 
be  privileged  from  answering;  but  the  question  may  be  put, 
and,  if  the  witness  waive  his  privilege,  answered,  if  the 
answer  relates  to  the  conduct  of  the  witness  and  legitimately 
affects  his  credit  for  verncity."  We  think  this  rule  waa  vio- 
lated in  this  case  in  allowing  an  examination  in  regard  to 
matters  not  legitimately  affecting  the  veracity  of  the  witness. 
No  legitimate  iuference  of  the  nntrutbfulness  of  a  witness 
can  be  drawn  from  the  fact  that  be  baa  been  convicted  of 
frequent  assaults  and  batteries.  It  could  be  iuferred  that 
he  WHS  a  violent- tempered  and  perhaps  a  dangerous  man, 
but  not  that  be  was  a  liar.  See  1  Qreenl.  Ev.,  sec.  458,  to  tbe 
effect  that  questions  are  not  permissible,  "  the  answers  to 
which,  tbougb  tbey  may  disgrace  the  witness  in  other 
respects,  yet  iviil  not  affect  the  atUU  due  to  bis  testimony;" 
the  instance  giveu  in  iUustiatiou  being  tbe  question  ad- 
dressed so  frequently  to  tbe  female  witness  in  the  action  for 
seduction,  pet-  quod  servilttitn  avtisil,  and  on  indictment?  for 
rape,  whether  she  had  not  previously  been  criminal  with 
other  men,  or  with  some  particular  person.  The  case  of 
Gale  T.  'Ihe  People,  (26  Mich.  159)  is  exactly  in  point  and 
fully  sustains  our  conclusions.  It  also  meetstbe  point  made 
here  that  thid  defendant  might  have  refused  to  answer  the 
questions.  "  If  these  questions  were  improper  it  must  be 
apparent  that  tbe  error  was  not  cured  by  tbe  instruction  to 
the  prisoner  that  he  might  decline  to  answer  at  his  option. 
When  tbe  judge  sustained  the  exceptions  he  decided  in  effect 
that  tbey  were  proper  to  be  put  and  answered;  and  had  the 
prisoner  declined  to  answer  any  of  them,  he  would  have 
been  put  in  the  position  before  the  jury  of  coming  upon  the 
stand  in  his  own  exculpation,  and  then  i-efasing  to  make  his 
disclosure  as  full  as  the  rules  of  law  required.  An  unfavor- 
able influence  upon  tbe  miods  of  tbe  jury  must  inevitably 
have  been  produced,"  etc. 

In  this  cose  the  defendant  must  necessarily  have  been 
prejudiced  by  a  refusal  to  answer  the  questions  addressed 
to  him  after  the  court  decided  they  were  proper,  but  he  was 
not  instructed  that  he  had   the  privilege   of    i-efusiug  to 
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answer,  and  we  cannot  doubt  that  tbe  answera  he  gave 
mast  have  excited  more  or  lees  prejudice  against  him  in  hia 
character  of  defendant  iu  the  minds  of  the  jurors  who  tried 
him.  For  this  error  of  the  conrt  the  judgment  must  be 
reversed  and  a  new  trial  had. 
It  is  so  ordered. 

Earll,  J.,  coDcnrring: 

I  concur  in  tbe  jadgment  and  in  what  is  said  bj  Mr.  Jus- 
tice Beattt  in  respectto  the  crosB-ezaminaiioDof  the  defend- 
ant, and  to  the  mode  iu  which  the  bill  of  exceptions  should 
be  authenticated. 

It  is  a  common  law  role  that  every  indictment  must  allege 
a  day  and  year  certain  on  which  the  offense  was  committed, 
and  I  do  not  thiuk  the  rule  is  modified  by  the  statute 
beyond  the  form  prescribed  in  section  236  of  the  act  to  reg- 
ulate criminal  proceedings;  and  am  of  opinion  the  statute 
requires  a  day  and  year  to  be  stated,  though  the  precise 
day  need  not  be  stated  except  when  time  is  a  material  ingre- 
dient of  the  crime.  But  I  concur  in  the  opinion  that  the 
defect  is  waived  nnless  objection  thereto  be  taken  by 
demurrer.  I  am  also  of  opinion  that  an  indictment  for  mur- 
der which  fails  to  showthat  the  death  occnrred  within  a  year 
and  a  day  after  the  perpetration  of  the  act  which  produced 
it,  fails  to  state  the  requisite  facts  to  constitute  a  complete 
offense.  But  I  concur  in  the  opinion  that,  under  the  pro- 
visions of  the  statute,  when  it  is  alleged  that  the  defendant, 
on  a  certain  day  and  year,  etc.,  "killed"  the  deceased,  that 
it  is  to  be  implied  that  the  act  which  produced  the  death, 
and  the  death,  occnrred  on  the  same  day. 

With  respect  to  the  qnestion  of  practice  disonssed  by  Mr. 
Justice  Beatty,  I  express  no  opinion,  the  question  not  hav- 
ing been  raised  or  discussed  by  counsel  on  either  side. 

HavL£X,  C.  J.,  concurring: 

I  ooncnr  in  the  judgment  of  revetsal  and  in  the  views  ex- 
pressed by  Mr.  Justice  KarUj. 
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[No.  757.] 

THE  STATE  OP  NEVADA,  Rebpondest,  v.  SAMUEL 

WATKINS,  ALUS  JOHN  BERRY,  Appellant. 

BciBQi-ABT — SEimoN  23S5  or  Comfiled  Liws  Constbdes — Shpficiekci  or 
Indictment. — The  necessary  coiiEtmction  of  sectioD  23i>5  of  llie  Com- 
piled Laws  defining  borglar;,  in  thnt  thereisbnt  one  epecies  of  burglar;, 
the  essential  di^finitiou  of  which  is  the  entering  in  the  night-lime  auy 
i]welliiig-hoQse,  tent,  etc,  vith  ioteutto  commit  petit  larceny,  or  any  fel- 
ony. An  iudictment  ehowing  these  tactH  by  proper  oTermenta  would 
authorize  a  conviction  of  burglary,  no  matter  how  the  entry  was  effected. 

GoBFtra  Dklidti— Fboof  of,  bow  Ebtibusbkd.— Proof  that  defendant  had 
in  bis  possession,  onttide  of  the  house,  between  twelve  and  one  o'clook, 
goods  which  were  in  the  house  at  nine  o'cloch.aud  which  conid  only  hsTa 
been  obtained  by  entering  the  houae,  was  proof  of  an  entry  in  tbe  night- 
time, aud,  taken  in  connection  with  the  other  proof,  completely  estub- 
liahed  the  corjms  dtUiUi. 

Behuixb  of  thk  CouBT.—It  ia  not  trenching  upon  the  province  of  the  jury 
to  Bey  that  etidence  has  been  given  tending  to  establish  a  fact  which  it 
clearly  doea  tend  to  establish. 

iHBTEncilOMB. — Ad  instruction  that  if  dt-fendsnt  entered  the  honae  and  elolo 
therefrom  certaiu  gooda,  it  might  be  inferred  that  he  entered  with  iutent 
to  steEiI:  Be!d,  correct. 

HoDmcATiON  OF  iNffrBdCTTOHB  ^-Tbe  oourt  IB  aathorized  to  modify  instmc- 
tioDB  so  as  to  relieve  them  of  any  possible  ambiguity,  and  to  make 
their  meaning  more  certain. 

Appeal  from  the  District  Court  of  the  Fourtli  Judicial 
District,  Humboldt  County. 

Tlie  defeDdant  was  convicted  of  barglary,  and  sentenced 
to  imprisonment  in  the  state  prison  for  the  term  of  one  year. 

Fending  the  trial,  the  defendant's  coausei  objected  to 
any  evidence  being  offered  as  to  tbe  goods  being  found  in 
possession  of  the  defendant,  upon  the  ground  that  the 
corpus  deiiWi  had  not  been  proven.  The  court,  in  overruling 
this  motion,  said,  in  the  presence  of  the  jury:  "I  presume 
the  first  thing  counsel  did  ■was  to  try  to  prove  the  entry. 
The  fact  that  the  witness  testified  that  there  were  some 
others  in  the  house  does  not  i)rove  conclusively  that  thei-e 
was  any  one  else  in  the  room ;  but  the  tesdmony  tends  to 
show  that  the  person  who  took  the  goods  must  have  entered 
the  room." 
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The  folloving  are  tbe  iDstmctioiiB  referred  to  in  tlie  opin- 
ion of  the  court: 

No.  4.  Giveu  by  the  coart:  "Should  yoa  find  beyond  a 
reaeoiiable  doubt  that  the  defendunt  entered  tlie  Central 
Hotel,  as  alleged  in  the  indictment,  in  the  night-time  therein 
referred  to,  and  also,  that  at  eaid  night-time,  after  so  enter- 
ing, defendant  committed  petit  larceny  by  stealing  the  said 
woolen  blanket  and  bedspread,  or  eitlier,  then  you  may 
infer  that  defendant  so  entered  with  the  intention  to  com- 
mit said  crime  of  petit  larceny. 

No.  1,  asked  by  the  prosecution:  "If  the  jiiry  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt 
that  the  Central  Hotel  is  a  house  situated  in  the  county 
of  Humboldt,  state  of  Nevada,  and  owned  by  Hinkey 
Brothers  on  the  26th  and  27th  days  of  May,  1876;  and  that 
on  the  said  days  *  *  '  the  said  Hinkey  Brothers  were  the 
owners  of  one  woolen  sleeping  blanket  and  one  coverlet,  of 
the  value  of  eight  and  three  dollars  respectively;  and  that 
about  the  hour  of  one  o'clock  A.U.,  of  the  said  26th  day  of 
May,  1875,  said  property  was  stolen,  and  was  seen  in  the 
possession  of  the  defendant  shortly  after  being  stolen,  the 
failure  of  the  defendant  to  account  for  such  possession,  or 
to  show  that  such  posseRsion  was  honestly  obtained,  is  a 
circumstance  tending  to  show  liis  guilt,  and  the  accused  is 
bound  to  explain  the  possession  in  order  to  remove  the 
effects  of  the  possession  as  a  circumstance  to  be  considered 
in  connection  with  other  snspicious  facts." 

No.  1,  asked  by  the  defendant:  "The  defendant  is 
indicted  for  feloniously,  burglariously  and  forcibly  break- 
ing and  entering,  in  the  uight-tima,  a  house  with  intent 
to  commit  petit  larceny.  Under  this  indictment  the  de- 
fendant cannot  be  convicted  of  the  offense  of  entering 
a  house  without  force,  the  doors  or  windows  being  open, 
with  intent  to  commit  any  felony  or  petit  larceny."  To  which 
the  court  added:  "But  if  the  jury  fiud  from  the  evidence, 
beyond  a  reasonable  doubt,  that  defendant,  iu  the  night-time 
referred  to  in  the  indictment,  entered  the  room  from  which, 
the  articles  therein  referred  to  are  alleged  to  have  been 
stolen,  by  unlatching  or  by  pressing  open  the  closed  door 
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of  said  rooiD,  ^ith  intent  to  steal  said  articles  of  the  Hiokejr 
Brothers,  or  either  of  said  articles,  then  this  wonld  be  n 
forcible  breaking  aiid  entry  within  the  meaoing  of  the  lav, 
and  you  should  find  the  defendant  guilty  aa  charged  in  the 
indictmeut." 

No.  5.  "Tou  are  not  at  liberty  to  infer  from  the  mere 
fact  alone  (if  such  fact  be  established  by  the  evidence)  that 
the  defendant  had  the  alleged  stolen,  property  in  his  posses- 
sion, that  he  committed  the  bnrglary  charged  against  him. 
Altliougli  it  might  be  reasonable  to  deduce  from  such  fact 
the  inferences  that  a  larceny  had  been  committed,  it  does 
not  follow  that  such  larceny  was  the  i-esuU  of  a  burglary." 
The  words  "mere  "and  "alone"  were  inserted  by  the  judge, 
and  the  following  added  to  (he  instruction:  "But  you  are 
at  liberty  to  consider  the  said  fact  (it  ench  fact  be  estab- 
lished by  the  evidence  as  aforeaaid),  in  connection  with  all 
the  other  evidence  in  the  cause  iu  making  up  yonr  verdict." 

No.  13.  "The  mei-e  possession  of  stolen  goods,  in  the 
absence  of  other  proofs,  is  not  snfScient  to  warrant  a  con- 
viction for  the  liaveny."  The  word  mere  inserted  by  the 
judge.  The  word  "theft"  erased  and  larceny  inserted,  and 
the  following  words  added :  "But  the  defendant  in  this  case 
is  not  on  trial  for  the  larceny  of  the  goods  referred  to  in  the 
indictment." 

C.  S.  Vaiian,  for  Appellant. 

I.  The  court  erred  in  overruling  the  objections  taken  by 
the  defendant  to  the  testimony  of  the  witness  Pryor,  in 
which  he  details  the  circumstances  of  the  arrest  of  the  de- 
fendant and  the  finding  of  the  so-called  stolen  property  on 
his  person. 

It  Is  laid  down  in  the  books  that  there  mast  be  clear  and 
nneqaivocal  proof  of  the  corpus  delicti.  (Burrill,  Cir.  Ev. 
734  ;  Starkie  on  Ev.  758 ;  1  Wharton,  745  ;  Slate  v.  David- 
son, 30  Vt.  377-385.) 

II.  Upon  the  whole  evidence  the  defendant  shonld  have 
been  acquitted,  as  evidence  of  the  corpus  delicti  was  too 
slight.  Courts  will  and  do  intei'fere  in  snch  cases.  (l}/ner 
V.  State,  S  Humph.  383-4;  HvHon  v.  Marsh,  6  Jones  N.  C. 
409;  Slalev,  Davidson,  3vpra.)  i  -,.,  -^..i  , 
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III.  The  remarks  of  the  court  in  overruling  defeudant's 
objectiona  were  entirely  uncalled  for,  and  could  uot  have 
convened  any  but  n  wron  impiession  to  the  jury.  From 
Lia  remarks  the  jury  would  and  must  have  naturally  «u{^>- 
posed  that  it  was  necessary  to  show  on  the  part  of  defend- 
ant conclusively  that  "some  one  else ''was  in  that  room. 

IV.  Instruction  four,  given  by  the  court,  does  not  state  the 
law,  OS  it  ignores  the  question  of  breaking,  actual  or  con- 
structive. .  {16  Cal.  431.) 

y.  Instruction  one,  given  on  the  pai-t  of  the  state,  is  flti- 
grantly  eiTOneous. 

The  possession  of  stolen  property  does  not  tend  in  any 
way  to  prove  that  the  same  was  obtained  by  means  of  a 
burglary.  This  instmctiou  fully  sustains  me  in  the  assets 
tion,  that  the  defendant  was  tried  upon  the  theory,  that  he 
was  first  to  be  proven  a  criminal  to  the  satisfaction  of  the 
jury,  and  then  from  that  fact  a  burglary  as  distinguished 
from  a  larceny  was  to  be  deducted. 

V[.  The  court  erred  in  declining  to  give  instmctions  one, 
five  and  thirteen,  offered  by  defendant,  and  iu  adding  to  them 
and  giving  them  as  modified. 

YII.  The  courterredinrefusiDginstriictionsfour,  sixand 
seven,  requested  by  defendant.  Their  refusal  must  have  re- 
sulted in  great  injury  to  defendant's  case.  (Burrill,  Cir.  Ev. 
734;  Starkie  Ev.  758;  1  Wharton  Crim.  Law,  745.) 

J.  R.  Killrell,  Alicnmey-GeneraJ,  for  Kespondent. 

I.  Thecorpva delirti  was  clearly  proven  in  the  trial  of  the 
case.  To  be  sure  its  proof  was  made  by  evidence  circumstan- 
tial in  its  nature,  but  the  body  of  a  crime  may  be  so  proven 
as  may  be  any  other  fact  necessary  and  essential  to  be 
established  by  proof  on  a  trial.  (3  Greenl.  Ev.  se6..  30, 
Stale  v.  IFiUiama,  7  Jones's  (N.  C.  E.  450.) 

II.  Instmctiou  four,  given  by  the  court,  correctly  states 
the  principle  applicable  to  this  case,  (Com.  v.  Millard,  1 
Mass.  G;  C.  <fe  H.  Notes,  432.)  ^ 

III.  The  court  below  did  not  err  in  modifying  the  iu- 
structions  asked  for  by  the  defeudant.  {Com.  v.  Millard, 
siipra.) 
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By  the  Conrt,  Beattt,  J. : 

The  defendant  was  convicted  of  bu^laiy.  And  on  appeal 
from  tlie  judgment  assigns  nnmerous  errors,  most  of  wlikh 
involve  more  or  less  directly  tlie  construction  of  the  statnte 
defining  that  crime.  It  is  defined  as  follows:  "Every  per- 
son nlio  sfaall,  in  the  uight-time,  forcibly  break  and  enter, 
or  Tiitboat  force  (the  doors  or  windows  being  open)  enter 
any  dwelling-honse,  teut,  etc.,  with  intent  to  commit  murder, 
robbery,  »  *  »  petit  larceny,  or  any  felony,  shall  be 
deemed  guilty  of  burglary,"  etc.    (Comp.  Laws,  sec,  2365.) 

The  position  of  the  appellant  is  that  (here  are  two  distinct 
crimes  designated  by  the  name  of  bni^lary;  that  is  to  say, 
to  break  and  enter  is  one  burglary  or  sort  of  burglary,  and 
to  enter,  without  breaking,  through  an  open  door  or  window 
is  another  burglsry;  and  that  a  person  indicted  for  breaking 
and  entering  cannot,  on  that  indictment,  be  tried  or  con- 
victed for  entering  without  force.  But  we  think  if  the  first 
branch  of  this  proposition  were  conceded,  the  second  would 
not  follow.  On  the  contrary,  it  is  expressly  provided  in  our 
criminal  practice  acb  that,  "  In  all  cases  the  defendant  may 
be  found  guilty  of  any  offense,  the  commission  of  which  is 
necessarily  included'  in  that  with  which  he  is  charged  in  the 
indictment,  or  he  may  be  found  guilty  of  an  attempt  tp 
commit  the  offense  charged."  (Comp.  Laws,  sec.  2037.) 
By  virtue  of  this  provision,  a  jwrson  indicted  for  murder 
may  be  convicted  of  manslaughter,  and  it  is  not  a  very  bold 
exaggeration  to  say  that  we  have  had  almost  daily  experi- 
ence of  such  verdicts  in  this  state  without  a  suggestion  over 
having  been  made  that  they  were  unauthorized.  If,  then,  a 
man,  indicted  for  killing  with  malice,  may  be  convicted  of 
killing  without  malice,  why  may  not  a  man,  indicted  for 
entering  with  force,  be  convicted  of  entering  withoutforce? 
if  tbere  is  any  principle  by  wLich  the  two  cases  can  be  diB- 
tingiiished,  it  exceeds  our  capacity  to  discern  it.  Upon  this 
consideration  alono  most  of  the  assignments  of  error  appear 
to  be  totally  without  merit.  But  we  choose  to  place  our 
decision  upon  a  broader  ground. 

The   necessary,  if  not  the  obvious,  construction  of  the 
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fitatnte  is,  that  there  is  bnt  one  species  of  bnrglary,  tlio 
essentinl  defiDition  of  wLich  is  the  entering  in  the  night-time 
any  <)nelling<honse,  tent,  eto.,  \tHh  intent  to  commit  petit 
larceny,  or  any  felony.  An  indictment  showing  these  facts, 
by  proper  averments,  wonkl  anthorize  a  conviction  of  bnrg- 
lary/ whether  the  proof  showed  an  entry  effected  by  the  nae 
of  crowbars  or  giant  powder,  or  by  slipping  througli  an 
open  door.  Taking  the  language  of  the  statute,  it  is  clear, 
in  the  first  place,  that  the  words  in  parenthesis  (the  doors 
or  windows  being  open),  are  entirely  annecessary  to  the 
sense  and  merely  intended  to  be  explanatory;  the  legisluture 
apparently  fearing  that  it  might  not  otherwise  be  known 
that  an  entry  withont  force  is  a  legal  impossibility,  unless  a 
door  or  window  is  open. 

Bejecting  these  words,  then,  as  mere  useless  tautology, 
the  statute  would  read:  "Every  person  who  shall  in  the 
night-time  forcibly  break  and  enter,  or  without  force  enter," 
etc.,  which  is  exactly  equivalent  to  saying:  "Ereiyperaou 
■who  shall  in  the  night-time  enter  with  or  withont  force; "  and 
as  this  makes  the  element  of  force  wholly  unessential,  it  is 
the  same  as  saying:  "Every  person  who  shall  in  the  night- 
time enter."  The  trnth  is,  the  element  of  force  had  been  so 
refined  away  by  judicial  construction,  long  before  the  enact- 
ment of  the  statute,  that  there  was  no  sense  in  retaining  it 
as  a  constituent  of  the  crime.  It  had  been  decided  that  the 
lifting  of  a  latch,  the  lowering  of  a  window-sash  or  tho 
gently  pressing  open  of  an  unfastened  door,  was  a  forcible 
breaking.  It  stood  a  mere  shadow  of  a  former  substance 
in  the  law,  serving  only  as  the  basts  of  subtle  refinements 
and  technical  distinctions  between  acts  that  did  not  essen- 
tially differ  iu  point  of  criminality.  The  intention  of  the 
legislature  undoubtedly  was  simply  to  eliminate  it  from  the 
definition  of  the  offense.  Why  they  should  have  resorted 
to  such  an  awkward  paraphrase  of  the  simple  language  that 
would  have  expressed  their  intention  withont  any  ambiguity, 
is  one  of  those  things  that  are  past  findiiig  out.  It  cannot 
-be  denied  that  our  construction  of  the  law  does  convict  the 
legislature  of  extreme  infelicity  of  expression,  but  to  con- 
stme  it  as  appellant  does  is  to  convict  them  of  downright 
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follj.  For  what  would  be  tlie  result?  On  an  indictment 
for  euteriug  with  force,  proof  of  an  entry  without  force 
would  have  to  be  excluded,  and  a  foiiUni  on  an  indictment 
for  entering  without  force,  proof  of  entering  with  force 
would  have  to  be  excluded.  ^V'hGnce  it  would  follow  that  in 
any  case  where  it  wa8  reasonably  doubtful  on  ihe  proof, 
whether  the  entty  was  effected  with  or  without  force,  the 
defendant  could  never  be  convicted  upon  any  sort  of  indict- 
ment, although  it  might  be  established  by  the  most  indubit- 
able proof  that  he  did  enter,  and  notwithstanding  he  is, 
in  the  eye  of  the  law,  equally  guilty,  and  subject  to  the 
same  penalty  in  either  case.  This  result  is  a  little  too 
absurd  to  be  attributed  to  the  intention  of  any  legislative 
body.  It  may  be  observed,  in  conclusion,  that  the  whole 
section  of  the  statute  under  consideration,  seems  to  have 
been  drawn  with  a  reckless  extravagance  of  words,  and  no 
argument  can  be  founded  on  its  roundabout  mode  of  expres- 
sion. Why,  for  ioBtaiice,  should  it  say,  "with  intent  to 
commit  murder,  robbery,  rape,  mayhem,  grand  larceny, 
petit  larceny,  or  any  felony,"  instead  of  saying,  "with  in- 
tent to  commit  petit  larceny,  or  any  felony,"  which  means 
exactly  the  same  thing  ? 

The  indictment  in  this  case  is  for  breaking  and  entering, 
Whether  the  proof  sustains  the  allegation  of  force  or  not,  it 
is,  iu  view  of  the  foregoing  construction  of  the  statute, 
unnecessary  to  decide,  and  we  do  not  so  decide,  although 
we  think  it  does.  It  is  at  all  events  not  disputed  that  it 
sustains  the  allegations  of  entering  in  the  night-time  with 
intent  to  commit  larceny.  This  being  premised,  we  will 
examine  the  defendant's  exceptions  eei-iolim. 

On  the  trial  of  the  case,  the  prosecution,  after  proving 
that  certain  articles,  consisting  of  wearing  apparel  and  bed- 
clothes, which  were  in  a  room  of  a  lodging-house  in  Win- 
nemucca  at  nine  o'clock  at  night,  were  missing  iu  the  morn- 
ing, and  that  it  was  impossible  for  any  one  to  have  taken 
them  without  entering  the  room  where  they  were,  offered  to 
prove  by  a  policeman  of  the  town  that  he  had  arrested  the 
defendant  between  twelve  and  one  o'clock  the  same  night 
with  these  articles  in  his  possession  and  under  most  suspi- 
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cioas  circnm stances.  The  defendant  objected  to  the  testi- 
mony npon  the  ground  that  the  orpiis  delicti  had  not  been 
established,  and  it  was  not  competent  to  introduce  evidence 
tending  to  connect  him  with  the  commission  of  acrime  which 
liad  never  been  committed.  The  objection  was  overruled, 
and  properly  so  we  think.  It  is  a  sufficient  answer  to  the 
objection  to  say  that  the  very  evidence  objected  to  tended 
to  establish  one  ingredient  of  the  corpus  ifelkii.  It  was  nec- 
essai-y  to  show  that  the  entry  was  efTeoted  in  the  night-time, 
and  proof  that  defendant  Lad  in  his  possession,  outside  of 
the  house,  between  twelve  and  one  o'clock,  goods  which 
were  in  the  boose  at  nine  o'clock,  and  which  could  only 
bave  been  obtained  by  entering  the  bouse,  was  proof  of  an 
entry  in  the  night-time,  and,  taken  in  connection  with  the 
other  proof,  completely  established  the  coi-piis  delicti  It 
was  then,  of  course,  proper  to  show  the  snspicious  circum- 
stances connected  with  defendant's  possession,  for  that 
tended  to  provehim  guilty  of  the  larceny;  and  oa  the  larceny 
could  only  have  been  committed  by  meuus  of  a  burglarious 
entry,  it  necessarily  tended  to  convict  him  of  the  burglary. 

The  remarks  of  the  court  in  overruling  tlie  objection  were 
not  uncalled  for.  They  explained,  in  perfectly  approi>riate 
language,  the  grounds  uf  his  ruling,  and  this,  if  not  necessur^', 
was  at  least  not  improper.  If  courts  contented  themselves 
in  ruling  upon  objections  by  saying  simply,  "I  overrule 
your  objection,"  or  "I  sustain  the  objection,  "it  would  often 
be  impossible  to  conjecture  the  ground  of  the  ruling,  and  it 
wonld  lead  to  unnecessary  repetitious  of  objections  covered 
by  the  grounds  of  the  first  ruling.  In  order  to  save  the 
conrt  and  counsel  from  thus  acting  at  cross-purposes  it  is 
well  for  the  court  to  explain  its  rulings,  care  being  taken,  in 
so  doing,  not  to  trench  upon  the  province  of  the  jury.  It 
is  not  trenching  upon  the  province  of  the  jury  to  say  that 
evidence  has  been  given  tending  to  establish  a  fact  which  it 
clearly  does  tend  to  establish,  and  this  was,  in  effect,  all 
that  the  judge  said. 

Instruction  No.  4  given  by  the  court  is  not  erroneous  on 
the  defendant's  own  tiieory  of  the  law.  It  does  not  instruct 
the  jury  that  the  defendant  is  guilty  if  he  entered  and  stole, 
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bat  that  if  he  entererl  and  stole  it  may  be  inferred  that  be 
entered  with  iuteat  to  steal,  which  as  a  substantive  propo- 
eition  is  undoubtedly  correct,  and  was  proper  to  be  given  in 
the  case. 

Instraction  No.  1,  given  at  request  of  the  state,  laid  down 
the  law  correctly,  and  there  is  no  question  that  it  was  ap- 
plicable. It  did  not  instruct  the  jniy  that  the  defendant 
was  gnilty  of  burglary  if  he  stole  the  goods,  but  that  if  he 
stole  the  goods  that  tended  to  prove  that  he  committed  the 
burglary,  which  it  unquestionably  did  considered  in  con- 
uectioQ  with  the  evidence  that  they  could  not  have  been 
stolen  without  a  burglarious  entry  of  the  house  where  they 
were. 

The  modification  of  instruction  No.  1,  asked  by  defend- 
ant was  proper.  The  court  was  asked  to  instruct  the  jury 
that  the  defendant  could  not  be  convicted  unless  be  entered 
by  force.  The  court  appended  a  definition  of  force  which 
-was  correct  and  pertinent.  The  fault  of  the  instruction  as 
given  is  that  it  was  too  favorable  to  the  defendant  in  sus- 
taining his  construction  of  the  statute. 

Of  the  modifications  of  instructions  5  and  13  asked  by 
defendant,  it  may  be  said  that  their  only  efi'ect  was  to  re- 
lieve the  instructions  of  any  possible  ambiguity,  and  to 
make  their  meaning  more  certain.  It  was  proper,  too,  in 
connection  with  instruction  13  asked  by  defendant,  to  i-e- 
mind  the  jury  that  he  was  not  on  trial  for  larceny,  otherwise 
they  might  have  inferred  from  its  language  that  tliey  conld 
convict  of  larceny,  a  verdict  which  the  iudictmentwoulduot 
have  supported. 

lustmctions  4,  6  and  7,  asked  by  defendant,  and  refused, 
were  all  erroneous  because  based  upon  his  construction  of 
the  statute;  and  even  if  they  had  not  been  erroneous  the 
court  would  perhaps  Lave  been  justified  in  refusing  them 
for  the  reason  tliat  their  substance  had  been  given  in  other 
instructions. 

Having  reviewed  all  the  points  urged  by  the  appellant 
and  discovered  no  error  on  the  part  of  the  court  below,  ita 
judgment  is  affirmed. 
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THE  STATE  OF  NEVADA,  Respondent,  v.  "WILLIAM 
McCLEAR,  Appellant. 

Sbciioh  3,  ABncLK  I,  of  tbb  Cotmrii'OTioa  CosBTB^tD. — The  pTOTiBioos  of 
the  CoDRtitnticm  that,  "  The  light  of  trial  by  jury  fthall  he  aeoiireil  to 
alli  and  remain  iuviolnte  forever,"  reffts  to  the  right  of  trial  b)r  jury  as 
it  existed  ut  (he  time  of  the  adoption  ol  the  Conititntion. 

CouHo:!  Liw  Jdby — ^Fqifeb  or  thk  Lkoielati/br. — It  in  competent  for  the 
legislatni-e  to  jwint  oat  the  mode  of  impuntlicg  juries,  aod  the  fonns 
of  the  eommoQ  lav  in  procuiing  a  jurj  cnn  be  changed  and  made  bu1> 
Jectto  Btstutory  regalatiuus. 

JdH  Law  or  167S. — Held,  UDConstitntlonol. 

Idim — MiAKiKa  OP  woBi»  "  Tbiai,  bt  JuaT."— The  terms  "  jury"  and  "trial 
by  jory,"as  nsed  iit  (hu  ConEtilntion,  mean  twelve  competent  men, 
disiDtereBted  nod  impartial,  not  of  kin,  nor  perBonal  depeiiilenln 
of  either  of  the  parties,  having  their  homea  withia  the  jurisdiotional 
lunila  of  the  conrt,  drawn  and  selected  by  ofBuera  free  from  all  bias  ju 
favor  of  or  ngoinst  either  party,  duly  impaneled  and  awom  to  render  % 
troe  verdict  according  l«  the  law  (ind  the  evidence. 

Idek — Bkisoh  iND  Policy  op  thb  L*w.— The  reasou,  expediency  atid  policy 
of  the  luw  is  determined  by  its  paBsnge  in  the  legialaturo  and  npproviil 
by  the  gDveinor.  These  qaestions  fnniiBh  no  ground  for  declaring  the 
law  iuT,Jid. 

Idkm — RioBY  TO  Chaixbnqe  i.  JuBOD  TOB  Actfu.  Biab. — It  is  not  vittain 
the  power  of  the  I^gialatnTe  to  depiive  n  citizen  occuaed  of  crime  of  the 
right  to  challenge  n  jnior  for  actnal  bias. 

Inm — Biosr  to  Challenqe  a  Jcbob  fob  Ihplied  Diab. — The  right  to 
chatlengB  for  implied  biaa  mny,  to  some  extent,  be  Tegnlutrd  br  the 
legixlitture,  care  being  nlwayii  taken  to  preserve  inviolate  the  right  of 
Irinl  liy  n  jury  of  twelve  impartiiil  men. 

Jom — Pkbbmptobi  CiiALi.KNaEH. — There  is  a  brond  diBlinction  between 
chnlleogeH  for  biaa  und  .peremptory  challenges.  The  former  challengea 
exist  bb  matter  of  right.  The  lutter  is  by  favor  of  tho  legislaturo  only. 
The  uumbei  of  peremptory  challengeB  has  always  been  legpluted  by 
atatnte. 

Il>nc — Objkct  op  Chali.bkoes. — The  great  purpose  of  the  right  to  challenge 
a  juror  for  actual  or  implied  bias  is  to  secure  to  the  defendant  and  the 
state  n  fair  and  impartial  jory. 

Iurm-'Effect  of  DEtXABUio  TBR  likv  ToiD. — lltld,  that  .the  effect  of 
declaring  certain  parts  of  (he  amended  law  of  1S75  unoonsUtutional 
and  void,  ia  to  leave  in  fall  force  the  sectioDs  of  the  law  of  1861  which 
the  act  of  1875  attempted  to  amend  and  repeal. 

JsBU — CoMpETBKCT  OF  A  JcBOD. — The  queslion  OS  to  what  expression  of 
opinion  or  belief  as  to  the  guilt  or  iunocence  of  the  delGndont  will 
disqualify  a  joror  discuwied.  lltld,  that  the  aum  and  anbstanae  of  this 
whole  question  is,  that  n  jan>r  mnnt  come  to  the  trial  with  a  miud 
nncommitted,  and  be  prepared  to  wei^h  the  evidence  in  impartial  scales 
and  a  tcae  verdict  render  according  to  law  and  evidence. 
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Appeal  from  tbe  District  Court  of   tbe  Nintli  Judicial 
District,  Elko  County. 
The  facts  are  stated  in  tlio  opinion. 
Eand  Jb  Van  Ned,  for  Appellnnt. 

I.  The  not ,  of  tbe  legislature  of  the  state  of  Nevada  con- 
ceruiug  juries  in  criminal  eases,  approved  March  2,  1875,  is 
uucon»titutioual  ami  void.  It  coufliets  with  seetiou  3  of 
article  I  of  the  Constitution  of  the  state  of  Nevada.  It  con- 
flicts with  section  8  of  article  I  of  tbe  Constitation  of  tbe 
state  of  Nevada.  It  is  in  derogation  of  common  law  and 
against  reason  and  justice.  It  deprives  a  party  charged 
with  a  capital  or  infamous  crime  of  tbe  right  of  trial  by  an 
impartial  juiy.  (Sees.  3  and  7  Chitty's  Black.,  book  3,  362 
to  365;  13  N.  T.  Court  of  Appeals,  425-427;  7  Nev.  157; 
2  Parker's  Grim.  E#p.  402;  41  N.  H.  551;  11  Cal.  175;  43 
Cal.  331;  1  Bishop's  Crim.  Pr.,  sees.  908,  909;  1  Bou- 
vier's  Law  Dictionary,  sec,  771;  1  Bishop's  Crim.  Pr., 
sees.  897-900,  910,  911,  912;  43  N.  J.  33;  7  Cow.  108.) 

II.  The  defendant's  right  to  a  peremptory  challenge  is  a 
special  privilege,  and  he  is  not  compelled  to  exercise  that 
privilege  upon  a  juror  who  is  disqualified  by  law.  (16  N,  Y. 
Court  of  Appeals,  505;  40  Cal.  248.) 

III.  Due  process  of  law,  as  understood  by  the  framers  of 
the  Constitution,  means  a  substantial  right  as  distinguished 
from  a  mere  matter  of  form.  Due  process  of  law  at  the  time, 
of  tbe  adoption  of  our  Constitution,  according  to  popular 
acceptation  and  its  legal  signiGcauce  hy  a  long  course  of  ad- 
judications, meant  tlie  right  of  a  person  charged  with  a 
felony  to  a  trial  by  an  impartial  jury,  drawn  from  tbe  body 
of  the  people,  within  the  jurisdiction  of  tbe  court  trying  the 
canse.  That  when  so  selected  tbe  jurors  should  bo  composed 
of  such  material  as  would  constitute  a  good  common  law 
jury;  a  jury  according  to  tbe  general  acceptance  of  the  term 
at  tbe  time  of  the  adoption  of  the  Constitution;  a  jury  ac- 
cording to  tbe  law  of  tbe  land,  as  generally  understood  and 
accepted  at  tbe  time.  (1  Kent's  Com.  624;  note,  page 
626;  4  Hill,  140;  13  N.  Y.  Court  of  Appeals,  392-3,  41C-17; 
55  111.  280;  8  Gray,  342-50;  48  N.  H.  57.) 
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.  IT.  The  legislature  may  prescribe  the  mode  o£  obtaining 
a  jury,  bnt  it  cnnuot,  under  tha  pretext  of  regulating  the 
manner  of  obtaining  and  impaneling  a  j'lirj,  deprive  a  party 
of  a  substantial  right  guaranteed  by  the  Oonatitution.  (7CaI. 
16;  3  NcT.  341;  53  N.  Y.  164;  Eason  v.  SlaU  of  Jknnessee.) 

J.  R.  KUtrell,  AUomey^General,  for  llespondent. 

I,  The  "rigLt  of  trial  by  jary"  simply  means  that  gne 
accused  of  a  violation  of  the  criminal  enactmenta  of  this 
state  shall  have  the  privilege  of  being  tried  for  the  offense 
impated  to  him  by  a  jury  of  twelve  men,  selected  nccording 
to  the  requirements  of  law,  and  who  possess  those  qiial.- 
ificatious  which  the  law  of  the  state  provides  they  shall 
possess,  in  order  to  bo  legally  constitated  jurors  to  try  a 
criminal  case. 

"While  I  am  prepared  to  admit  that  by  the  terms  of  the 
state  constitution  all  the  essential  and  material  elements 
of  n  trial  by  jury,  as  they  were  established  and  existed  at 
common  law,  were  guaranteed  to  the  citizens  of  this  state,  I 
am  not  willing  to  concede  that  the  framera  of  our  funda- 
mentul  law  intended  to  strip  the  legislature  of  the  right  to 
adopt  forms  and  to  make  all  needful  rules  and  reghlatioas 
whereby  that  ancient  and  peculiar  form  of  trial  might  be 
extended  to  a  citizen  chared  with  an  infraction  or  violation 
of  any  part  of  the  criminal  code. 

I  claim  that  the  statute  of  1875,  now  in  question,  merely 
points  out  the  mode  of  securing  the  trial  by  jury — this  and 
nothing  more;  and  this  being  its  sole  object,  and  only  aim 
and  purpose,  it  is  not  only  constitutional,  but  clearly  within 
tlio  power  of  the  legislature  to  enact  it.  (DoicUiig  v.  Slate  of 
JUissisaii>pi,  5  S.  &  M.  681;  Jo}ws  v.  State,  1  Ga.  610-619; 
IVidU-r  v.  People,  32  N.  Y.  147;  Warren  v.  Com.,  37  Penu. 
45;  Harlzellv.  Com.,  40  Penn.  462.) 

II.  The  law,  as  amended,  is  in  no  sense  repugnant  to  the 
Constitution,  because  it  does  not  deprive  a  defendrint  charged 
with  the  grade  of  crime  therein  specified  of  liis  right  of 
tiial  by  jury;  on  the  contrary,  the  very  object  of  its  enact- 
ment was  to  point  out  the  modus  opeixtiidl  by  which  that 
right  should  be  secured  to  him. 
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Trial  bj  jurj  canoot  be  diapenseil  with  in  crimiQal  coses, 
but  it  is  obvioasly  within  the  scope  of  legislatioD  to  regu- 
late SMch  trial.     (32  N.  T.  159.) 

HI.  A  trial  by  jury  is  uuderstood  to  meaD,  ex  vi  ienniin, 
a  trial  bj  a  jury  of  twelve  men,  impartially  selected,  who 
must  iinaiiimousl)/  concur  iu  the  guilt  of  the  accused  before 
ft  legal  convictioa  can  be  had.  (2  Story  on  Const.,  sec. 
1779.) 

IT.  Every  legal  presumption  is  in  favor  of  the  constitu- 
tionality of  an  act  of  the  legislature.  {liespubltca  v.  Dtt- 
qiiet,  2  Yeatee,  493;  Com.  v.  Smilh,  4  Biun.  123;  Bank  v. 
Smilh,  3  S.  A  B.  68;  EaHn  v.  Jtaub,  12  B.  &  B.  340;  Com. 
V.  Zt^pkon.  8  W.  A  8.  382;  SJiarjtlesa  v.  Mayw,  etc.,  of  Phila- 
delphia, 9  Harris,  147.) 

By  the  Court,  Hawiet,  C,  J, : 

The  defendant  was  indicted,  tried  and  convicted  of  the 
crime  of  rape. 

Upon  the  trial,  when  the  court  ordered  the  clerk  to  draw 
fi'om  the  box  containing  the  list  of  trial  jurors  thirty-six  per- 
sons, the  defendant,  by  his  counsel,  excepted  to  the  order 
upon  the  ground  that  the  act  of  the  legisttitura  of  this  state 
entitled,  "An  act  to  amend  an  nut  entitled  'An  act  to  i-egulate 
pi-oceedings  iu  criminal  cases  in  .the  conrts  of  justice  in  the 
territory  of  Nevada,'  approved  November  twenty-sixth, 
eighteen  hundred  and  sixty-one  "  (approved  March  2, 1875), 
under  which  said  jury  was  so  ordered  to  be  drawn,  is  nncon- 
stitutional  and  void,  for  the  reason  that  said  act  deprives  a 
party  accused  of  crime  of  the  right  of  trial  by  a  fair  aud  im- 
partial jury.  That  under  the  provisions  of  said  act,  a  per- 
son accused  of  crime  may  be  deprived  of  Lis  life  or  liberty 
without  due  process  of  law,  iu  this,  that  said  act  does  not 
allow  n  defendant  charged  with  a  felony  to  challenge  a  juror 
for  actual  bins;  nor  does  it  allow  such  defendant  to  challenge 
a  juror  for  having  formed  or  expressed  an  unqualified  opin- 
ion ns  to  defendant's  guilt.  Tliirty-six  names  were  then 
drawn  from  the  box,  and  being  examined  as  to  their  actual 
state  of  feeling  towards  the  defendant,  and  all  matters  from 
which  a  bias  against  the  defendant  might  be  infeiTed,  as  by 
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said  uct  allowed)  fourteen  of  the  tliirty-six  jutors  upon  their 
voir  due  stated  that  tliey  kuew,  or  Loci  beard  the  facts  iu 
tbe  case,  and  liad  formed  and  espressedan  iinqualified  opin- 
iou  that  defendant  was  guilty  of  tbe  crime  cbarged.  Tea 
oat  of  tbe  fonrteea  said  tliey  were  biased  aad  prejudiced 
a^iust  tbe  defeadaut.  Four  of  ibis  number  said  tbey  coald 
uot  give  defeudaat  a  fair  aad  impartial  trial,  and  oae  of 
tbem  stated  as  a  reason  for  bis  bias  and  prejudice,  in  addi- 
tion to  bis  opinion  upon  tbe  facts,  tbat  be  bad  bad  a  per- 
sonal difficalty  witb  defendant. 

To  each  of  tbe  fourteen  jurors  tbe  defendant  interposed 
a  cballenge  for  implied  bias,  for  having  formed  and  expressed 
au  unqualified  opinion  of.the  guilt  of  tbe  defendant;  and  also, 
for  actual  bias  for  entertaining  such  a  atate  of  mind  toward 
tbe  defendant  as  would  prevent  said  juror  from  giving  de- 
fendant a  fair  and  impartial  trial.  Each  and  every  chal- 
lenge so  interposed  was  overruled  by  the  court,  and  the  rul- 
ing excepted  to  by  defendant.  Tbe  state  and  tli©  defendant 
tben,  in  pursuance  of  tbe  provisions  of  said  act,  each  chal- 
lenged peremptorily  one  juror  alternately  until  each  bad 
taken  twelve  peremptory  challenges.  Thereupon  the  court 
ordered  tbe  clerk  to  swear  tbe  remaining  jurors  to  try  tbe 
caose,  to  which  order  defendant  excepted  and  assigned  tbe 
same  reasons  as  were  stated  iu  bis  objections  at  tbe  com- 
mencement of  tbe  trial,  and  tbe  further  reason  that  there 
were  two  among  the  jurom  that  were  ordered  to  be  sworn 
to  try  this  cause,  who  bad  expressed  themselves  as  being 
actually  biased  against  tbe  defendant,  and  had  formed  and 
expressed  an  unqualified  opinion  that  defendant  was  guilty, 
and  that  tbe  defendant  bad  been  denied  the  right  to  chal- 
lenge off  said  jurors  from  the  panel.  These  objections  were 
overruled,  defendant  excepting. 

The  validity  of  the  act  is  the  only  question  presented  for 
our  decision  upon  this  appeal.  It  will  be  observed  that  tbe 
act  changes  the  law  of  18C1  in  two  important  particulars. 
First.  It  leaves  out  any  ground  of  challenge:  "Fortbeex- 
isteuce  of  a  state  of  mind  on  tbe  part  of  the  juror  in  refer- 
ence to  the  case  which,  iu  the  exercise  of  a  sound  discre- 
tion on  tbe  part  of  tbe  trier,  leads  to  tbe  inference  tbat  be 
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•will  aot  act  with  entire  impartiality,  and  which  is  known  in 
this  act  aa  actual  bias."  (Stat.  1861,  p.  470,  sec.  339.) 
Second.  It  leaves  out  as  one  of  the  grounds  for  implied 
bias  :  "  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  that  the  prisoner  is  guilty  or  not  guilty  of  the  offense 
chalked."  (Id.,  sec.  340.)  It  then  provides  that  if  the 
offense  be  punishable  'with  death  or  imprisonment  for  life 
in  the  state  prison,  that  from  a  list  of  thirty-six  jurors  oth- 
erwise possessing  the  statutory  qualifications,  the  state  and 
the  defendant  shall  challenge  })eremptorily  one  juror  alter- 
nately till  each  has  taken  twelve  peremptory  challenges,  and 
the  remaining  twelve  jurors  shall  be  sworn  to  try  the  case. 
If  the  defendant  shall  refuse  to  take  his  peremptory  chal- 
lenges the  court  shall  take  it  for  him."   (Stat,  of  1S75,  p.  117.) 

It  is  argued  by  defendant's  counsel,  fii-st,  that  the  net 
conflicts  -with  section  3  of  Art.  1  of  the  Constitution;  sec- 
ond, that  it  conflicts  with  section  eight  of  Art.  1  of  the 
Constitution;  third,  that  it  is  in  derogation  of  common 
law,  and  against  reason  and  justice. 

Section  3  of  Art.  1  of  the  Constitution  of  this  state  pro- 
vides that:  "The  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate  forever." 

This  provision  has  reference  to  the  right  of  trial  by  jury 
as  it  existed  at  the  time  of  the  adoption  of  the  Constitution, 
and  we  are  called  upon  to  determine  what  were  the  constit- 
uent elements  of  a  jury  as  understood  ut  that  time.  It  has 
been  frequently  decided  in  many  of  the  older  states  that  the 
trial  by  jury  contemplated  by  the  constitution  is  a  trial  by  a 
common  law  jury. 

The  only  authorities  produced  by  the  state,  in  favor  of 
tbe  constitutionality  of  the  act  in  question,  go  to  the  extent 
that  it  is  competent  for  the  legislature  to  point  out  the  mode 
of  impaneling  juries,  and  that  the  forms  of  the  common  law 
in  procuring  a  jury  can  be  changed  and  made  subject  to 
statutory  regulations. 

In  commenting  upon  this  question  the  court  in  Dowlhig 
.  V.  Tile  Stale  «/  Mississippi,  say:  "Thus  while  the  constitu- 
tion must  be  construed  to  have  adopted  the  generous  privi- 
lege of  the  common   law  trial  by  jury  in  its  essential  el^ 
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ments,  it  reaaonably  foUowB  tliatwIiateverTvas  nn  accidental 
and  not  au  absolute  part  of  that  institution,  tbe  mere  super- 
fluous forms  and  coiuplicated  proceedings  of  tbe  English 
courts,  is  not  necessarily  included  to  have  been  guaranteed 
in  the  rigbt  by  tbe  clause  of  the  constitution.  It  vas 
therefore  competent  for  legislation  to  point  out  tbe  mode  of 
impaneling  juries,  botb  grand  and  i>etit,  so  long  as  it  did 
not  intermeddle  with  the  conatiluetits  oi  those  bodies."  (5 
Smexlea  ilorskall,  682.) 

This  general  principle  is  well  settled  by  the  authorities. 
Ib  addition  to  those  cited  by  the  Attoi-ney-Oeneral  in  bis 
brief,  we  I'efer  to  the  following:  The  People  v.  Fisher,  2 
Parker's  Cr.  JR.  406;  Pe>nj  v.  77ie  Stale,  9  Wis.  21;  Stokes 
y.  Tlie  People,  53  N.  Y.  164;  Colt  v.  Eoes,  12  Conn.  251. 

Tbe  siune  doctrine  was  announced  by  this  court  in  The 
Stale  V.  O'Flahciiy.  Justice  Garber,  in  delivering  the  opinion, 
said:  "Tbejx)werof  the  legislature  to  mould  and  fashion 
the  /bi-m  of  an  indictment  is  plenary.  Its  eicbataiice,  how- 
ever, cannot  be  dispensed  with.  Upon  the  same  principle, 
it  is  held  that  a  statute  which  destroys  or  materially  impaii-s 
the  rigbt  of  trial  by  jury,  as  it  existed  according  to  the 
course  of  the  common  law,  is  repugnant  to  tbe  constitutional 
guarantee  of  that  right."  (7  Nev.  157;  see  also  Stale  v.  Cohn, 
9  Nev.  189.) 

This  brings  us  to  the  controlling  qaestion  in  this  case, 
Ai-e  the  omitted  portions  of  tbe  law  of  1831  essential  con- 
stituents of  a  jury  as  known  at  common  law?  This  opens 
up  a  wide  and  extensive  field  of  inquiry  and  necessarily 
involves  a  patient  examination  of  many  authorities.  It  was 
claimed  upou  tbe  oral  argument  that  the  constitutional  pii)- 
visioii  only  requires  a  jury  of  twelve  men.  That  the  number 
is  all  that  is  essential.  We  mnst  confess  that  this  appears 
to  have  been  tbe  view  entertained  by  the  legislature  iu  tbe 
passage  of  the  amended  act.  If  this  be  true,  it  would  be 
within  the  power  of  tbe  legislature  to  take  away  all  the 
other  qualifications  without  violating  any  of  the  provisions 
of  tbe  Constitution,  and  the  rigbt  of  trial  by  jury — so  long 
esteemed  as  the  palladium  of  our  liberties — if  such  power 
was  exercised,  would  soon  dwindle  into  insignificance  and 
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become  a  byword  and  reproach  upon  our  entir©  'judicial 
system.  K  sucb  an  opinion  was  ever  seriously  entertained, 
it  seems  to  us  that  a.  moment's  tliouglit  ought  to  have  dis- 
pelled the  illusion.  Surely  the  provision  meant  twelve  sane 
men.  Au  insane  man,  an  idiot,  or  a  lunatic,  would  <:ouDt 
in  number  tbe  same  as  a  sane  man.  An  alien  would  bo 
equal  to  a  citizen;  yet  at  common  law  such  persons  were 
never  allowed  to  sit  as  jurors,  but  were  challenged  proplet' 
tlefedum.  A  man  who  had  taken  money  tor  his  verdict,  or 
had  eaten  or  drank  at  tbe  expense  of  either  party,  woald 
count  in  number  equal  with  others  wlio  were  not  guilty  of 
such  misconduct;  at  common  law  snch  persons  were  always 
excluded  from  the  jury  when  challenged  propter  affeclum. 
Again,  a  man  who  had  been  convicted  of  a  felony  would 
count  equal  with  the  citizen  who  had  never  been  accused  of 
any  crime;  but  at  common  law  such  a  man  conM  always  he 
challenged  propter  delktiim.  Many  other  comparisons  might 
be  made;  but  these  are  (Teemed  sufficient.  To  our  minds 
the  conclusion  is  self-evident  that  something  more  than  the 
number  twelve  ever  was,  and  is,  essential  to  the  formation 
of  a  jury.  We  think  that  the  term  "juiy,"  as  it  is  used  in 
the  Constitution,  means  twelve  competent  men  who  are  free 
from  all  the  ties  of  consanguinity  and  all  other  relations 
that  would  tend  to  make  them  dependent  on  either  party. 
It  means  twelve  men  who  are  not  interested  in  the  event  of 
the  suit,  and  who  have  no  such  bias  or  prejudice  in  favor 
of,  or  against,  either  party  as  would  render  them  partial 
toward  either  party.  These,  among  others,  are  the  general 
definitions  which  wo  consider  ai-o  guaranteed  by  the  Consti- 
tution. Some  of  these  qualifications  are  recognized  by  the 
statute  as  essential,  and  need  uo  illustration  or  argument  to 
establish  the  necessity  of  preserviug  them.  Others  are  left 
out,  and  with  them  we  have  to  deal. 

Under  the  amended  act,  the  inestimable  privilege  of  be- 
ing tried  by  a  jury  is  susceptible  of  the  following  illustra- 
tions: A  person  isiudictedamlbrouglit  to  trial  for  tbe  crime 
of  murder.  The  names  of  thirty-six  men  are  drawn  from 
the  jury-box,  who  possess  tlie  statutory  qualifications. 
These  men  are  then  "examined  as  to  their  actual  state  of 
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feeling  toward  the  defendant,  and  aa  to  all  matters  from 
which  a  bias  against  the  state  or  the  defendant  may  be  in- 
ferred," and  it  is  found  that  twenty-four  ont  of  the  thirty- 
si:^  were  actually  present  at  the  preliminary  examiration  of 
the  defendant  before  (ho  committing  magistrate;  had  hoard 
all  the  evidence  and  had  made  up  their  minds,  formed  and 
expressed  the  opinion  and  still  entertain  it,  that  he  was 
gailty  and  ought  to  be  hang.  They  further  state,  uudei- 
oath,  that  they  are  so  biased  and  prejudiced  agaiuat  him 
that  they  cannot  impartially  try  the  case.  The  other  twelve 
are  shown  to  be  impartial,  and  in  every  respect  aie  fully 
competent  to  act  as  jurors.  This  examination  being  con- 
cluded, "the  state  and  the  defendant  shall  challenge  per- 
emptorily one  juror  altei-nntelj,  till  each  has  taken  twelve 
peremptory  challenges,  and  the  remaining  twelve  jurors  shall 
be  sworn  to  try  the  case."  Now,  all  that  the  district  attorney 
would  have  to  do  in  order  to  secure  a  conviction,  would  be 
to  challenge  off  the  twelve  men  who  were  impartial.  The 
defendant  conld  only  challenge  twelve  ont  of  the  other 
twenty-fonr,  and  this  would  leave  twelve  men  to  "  be  sworn 
to  try  the  case"  whohaddeclai'ed  that  defendant  was  guilty, 
still  believed  him  guilty,  and  who  were  so  prejudiced  against 
him  that  they  could  not  give  him'  n  fair  and  impartiul  trial. 
Still  the  sacred  number,  twelve,  remains  inviolate,  and  this, 
we  are  told,  is  all  the  law  considers  essential  to  constituten 
jary.  The  defendant  protests  against  the  injustice  of  such 
a  trial,  and  demands  that  he  be  allowed  to  challenge  such 
jurors  for  cause.  This  right  is  denied  liim.  The  trial  pro- 
ceeds. The  same  evidence  is  offered  that  was  produced  at 
the  preliminary  examination.  The  case  is  submitted,  and 
the  defendant  is,  of  coarse,  convicted.  Whereupon  the 
prisoner,  when  he  comes  up  before  the  court  for  sentence, 
is  informed  of  the  great  privilege  that  has  been  guaranteed 
to  him,  of  tbe  right  of  trial  by  a  jury  of  twelve  men.  How- 
ever gratifying  the  result  of  such  a  trial  might  be  to  the 
prosecution,  it  is  doubtful  if  the  defendant  could  fully  ap- 
preciate the  blessings,  about  which  so  much  is  said  iu  the 
books,  of  the  inestimable  privilege  of  being  tried  byajury. 
On  such  a  trial,  tbe  presumption  of  innocence,  as  required 
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by  other  proviaiona  of  the  statute,  is  overtlirown.  The  de- 
feodiuit,  being  compelled  to  go  to  trial  before  ft  jury  tbat 
bad  declared  his  guilt,  would  have  to  produce  evidence  in 
order  to  establish  liia  inuocence.  Let  us  reverse  the  rule, 
and  npplj  it  ugaiust  the  state.  Suppose  that  when  the  thir- 
ty-ais  uames  are  drawn  from  the  box,  twenty-four  answer 
that  they  are  well  acquainted  with  the  defendant,  and  have 
heard  all  the  facts  pertaining  to  the  case,  and  have  arrived 
at  the  deliberate  conclusion,  have  formed  and  expressed  the 
opinion  and  still  entertain  it,  that  the  defendant  is  inno- 
cent. The  defendant  challenges  the  twelve  competent 
jurors.  The  prosecution  can  only  challenge  twelve,  and  this 
leaves  a  jury  of  twelve  men  who  have  already  prejudged  the 
case  in  favor  of  the  defendant.  What  rights  would  the 
state  have  on  such  a  trial  ?  None  whatever.  Would  the 
general  interests  of  the  public  be  protected?  Certainly 
not.  And  yet  we  have,  in  the  eye  of  this  law,  the  right  of 
trial  by  jury  preserved  inviolate.  Would  it  be  necessary, 
in  such  a  case,  to  go  through  with  the  farce  (for  farce  it 
certainly  would  be)  of  a  trial  ?  We  apprehend  uot.  The 
result  in  this  case  would  be  quite  satisfactory  to  the  defend- 
ant, but  the  prosecution  and  the  people  at  large  would  have 
grave  doubts  of  the  utility  of  the  protection  afforded  by  tlie 
Coustitution.  We  have  adopted  these  extremes  for  tlie  pur- 
pose of  illustratiou  only.  Either  of  the  events  were  liable 
to  happen.  Even  in  the  present  case,  fourteen  out  of  tbe 
thirty-six  bad  prejudged  the  cose  against  the  defendant. 
The  number,  however,  has  nothing  to  do  with  tlie  principle 
that  is  involved  in  this  decision,  and  that  is,  whether  the 
defendant  or  the  state  can,  by  any  act  of  the  legislature,  be 
deprived  of  the  right  to  challenge  such  jurors  for  cause, 
either  for  implied  or  for  actual  bias  ? 

The  illustrations  we  have  made  tend  to  show  the  injustice 
that  might  exist  in  individual  cases  under  the  practical 
workings  of  the  law.  Our  purpose,  however,  is  beyond 
the  determination  of  this  question.  We  must  deal  with  the 
act  as  we  find  it,  and  determine,  from  all  the  lights  that  can 
be  ascertained,  whether  or  not  it  violates  any  of  the  pro- 
visions contained  in  the  Constitution;  and  if  it  does  not, 
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the  net  may  stand;  but  if  it  does,  it  mnst  fall.  Ttie  reason, 
espedieDcy  and  policy  of  the  law  haa  been  deteiioined  in 
its  favor  by  the  co-ordinate 'depiirtm  en  is  of  onr  state  govem- 
ment;  and  however  much  we  may  doubt  their  judgment,  we 
here  accept  it  as  final,  and  consider  that  the  act  deserves, 
as  it  has  received,  the  careful  attention  and  deliberation  of 
this  court. 

After  the  most  thorough  examination  we  have  been  able 
to  make,  we  are  of  the  opinion  that  it  is  not  within  the 
power  of  the  legislature  to  deprive  a  citizen  accused  of 
crime  of  the  right  to  challenge  a  jnroi'  for  actual  bias.  This 
right  cannot  in  any  manner  be  abridged.  The  right  to 
challenge  for  implied  bias  for  having  formed  or  expressed 
an  opinion  upon  the  guilt  or  Innocence  of  defendant  may, 
to  some  extent,  be  regulated  by  the  legislature,  care  being 
always  taken  to  preserve  inviolate  the  i-ight  of  trial  by  a 
jury  of  twelve  impartial  men.  This  right  to  challenge  for 
the  principal  cause,  or  to  the  favor,  exists  independent  and 
irrespective  of  the  right  to  exei-cise  peremptory  challenges 
as  usually  allowed  by  statutoty  enactments.  We  are,  there- 
fore, irresistibly  led  to  the  conclusion  that  the  act  in  ques- 
tion is  in  both  of  these  respects  clearly  in  violation  of  the 
provisions  of  the  Constitution.  To  prove  the  correctness 
of  these  conclusions,  we  propose,  at  some  length,  to  review 
the  anthorities. 

Sir  Edward  Coke,  in  vol.  1  of  his  Institates  of  the  Law 
of  England,  in  discussing  the  question  of  the  right  of  trial 
by  jury,  under  the  head  of  propter  affectum,  says:  "And 
this  is  of  two  sorts;  either  working  a  principal  challenge, 
or  to  the  favor.  And,  again,  a  principal  challenge  is  of  two 
sorts;  either  by  judgment  of  law  without  any  act  of  his,  or 
by  judgment  of  law  upon  his  own  act."  After  treating 
these  questions  at  considerable  length,  he  adds:  "  Now  the 
causes  of  favor  are  infinite,  and  thereof  somewhat  may  be 
gathered  of  that  which  hatli  been  said,  and  the  rest  I  pur- 
posely leave  the  reader  to  the  reading  of  onr  books  con- 
cerning that  matter.  For  all  which  the  rule  of  laiois  that  he 
must  stand  imliffeieiit  as  he  stands  nnaicorv."  (1  Coke,  lo7,  b.) 

The  result  of  our  investigation  authorizes  us  to  state  in 
Vol..  XI.— 1  ,  ,  , 
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the  outset  tliat  tbe  language  in  italics  was  ever  at  the  com- 
mon liiff  recognized  as  an  essential  qualification  of  a  juror. 

At  tho  trial  of  Peter  Cook,  in  tlie  Old  Bailey,  in  1696,  for 
LigU  treason,  these  proceedings  took  place: 

"  Cook.  My  lord,  before  tlie  jury  is  called,  I  am  advised, 
tliat  if  any  of  tlie  jury  have  said  already  tliat  I  am  guilty, 
or  tliey  will  find  me  guilty,  or  I  sliall  suffer,  or  be  banged, 
or  tlie  like,  they  are  not  fit  or  proper  men  to  be  of  tbe  jury. 

"L.  C.J.  Treby,  You  sayriglit,  Sir;  it  is  agoodcanse  of 
challenge."  (13  State  Trials,  ^133.) 

lu  Bacon's  Abridgment  we  find  that:  "Jmors  ought  to  be 
omni  exceptione  majores,  and  by  the  words  of  the  writ  such 
pf)-  quos  rei  Veritas  melius  edri  polpfil,  et  qui  ttec  tbe  plaintifT, 
vec  the  defendant,  uliqua  ojiiiilale  attingtnU.  "Which  words 
contain  all  causes  of  objection  from  partiality  or  incapacity, 
consanguinity  and  affinity;  therefore,  if  the  jdrov  be  under 
tho  power  of  either  party,  as  if  counsel,  servant  of  the 
robes  or  tenant,  ho  is  expressly  within  the  intent  of  the  writ. 
So,  if  he  has  dedaredhis  (rpitiion  touching  the  matter,  or  has 
been  chosen  arbitrator  by  one  side,  *  *  or  has  done  any 
act  by  which  it  appears  that  he  canvot  be  imporlial;  us  if  he 
bus  eate.n  or  drunk  at  tho  expense  of  either  party,  or  taken 
money  to  give  his  verdict;  these  are  principal  causes  of  chal- 
lenge. But,  though  a  juror  is  not  under  the  distress  of 
either  side,  or  has  not  given  apparent  marks  of  partiality, 
3'et  there  maybe  sufBcient  reason  to  suspect  liemny  bemore 
favorable  to  one  side  than  the  other.  And  ibis  is  a  chal- 
lenge to  the  favor.  *  *  And  in  these  inducements  to 
suspicion  of  favor,  the  question  is,  whether  tho  juryman  is 
indifferent  as  be  stands  unsworn  ?  For  a  juryman  ought  to 
bo  perfectly  impartial  to  either  side;  for  otherwise  his  affec- 
tion will  give  weight  to  tho  evidence  of  one  party,  and  an 
honest  but  weak  miiu  may  be  so  much  biased  as  to  think  he 
goes  by  the  evidence,  when  his  affections  add  weight  to  the 
evidence.  Now,  since  the  writ  expects  those  by  whom  the 
truth  may  best  be  known,  it  excludes  all  those  who  are  ap- 
parently partial  without  any  trial,  because  they  are  not  under 
the  qualifications  iu  tbe  writ,  since  the  truth  cannot  be 
known  to  tbcm.     But  where  the  paiiiality  is  not  apparent. 


b,  Cookie 


Jan.  1876.]      State  op  Nevada  v.  McCleah.  51 

Opinion  of  the  Coort — Havley,  C.  J. 

but  only  suspicioas,  then  the  juror  is  to  be  tried,  whether 
favorable  or  not,  that  is,  whether  he  comes  within  the  de- 
Hcription  of  the  writ;  and  if  the  triers  think  he  does,  then 
he  is  to  be  set  aside."  (5  Bacon's  Ab.  353.) 

To  the  same  effect  is  Blackstone,  the  most  eminent  of 
English  authors  on  the  common  law:  "  Jnrors  may  be  chal- 
lenged proptei-  affectum,  for  snspicion  of  bias  or  partiality. 
This  may  be  either  a  principal  chaUetige  or  lo  the  favor.  A 
principal  challenge  is  such,  where  the  canse  assigned  carries 
with  it  pvima  facie  evident  maika  of  suspicion,  either  of 
malice  or  favor.  *  *  AH  these  are  principal  causes  of 
challenge;  which  if  true,  cannot  be  overruled,  for  jurors 
must  be  omm  excepHatie  majores.  Challenges  to  the  favor, 
are  where  the  party  hatli  no  principal  challenge;  but  objects 
only  some  probable  circumstances  of  suspiciou,  as  acquaint- 
ance and  the  like;  the  validity  of  which  must  be  left  to  the 
determination  of  triers,  whose  office  it  in  to  decide  whether 
the  juror  be  favorable  or  unfavorable.  *  *  Challenges 
propter-  deUcliim  are  for  some  crime  or  misdemeanor  that 
affects  the  juror's  credit,  and  renders  him  infamous."  (2 
Chitiy's  Blackstone,  280.) 

From  these  quotations  it  will  be  observed  how  scrupulously 
delicate  and  bow  impartially  just  this  law  approves  itself 
iu  the  constitution  and  frame  of  a  tribunal,  thus  contrived 
for  the  test  and  investigation  of  truth,  especially  in  its  cau- 
tion against  all  partiality  and  bias,  "  by  quashing  the  whole 
panel  or  array  if  the  oflBcer  returningis  suspected  to  be  other 
thau  indifferent;  and  repelling  particular  jurors  if  probable 
cause  be  shown  of  malice  or  favor  to  either  party." 

Thus  stood  the  law  in  England  at  the  time  of  the  revolu- 
tion, where  it  was  justly  esteemed  as  the  great  bulwark  and 
safeguard  of  civil  rights  and  political  freedom.  When  our 
ancestors  removed  to  this  country  they  brought  this  system 
with  them  and  claimed  it  as  their  birthrightand  inheritance, 
and  the  guarantee  of  a  right  of  trial  by  jury  has  since  been 
inserted,  not  only  iu  the  federal,  but,  as  we  believe,  in  every 
state  constitution. 

Before  referring  to  the  American  cases  it  may  be  well  to 
state  that  uo  case  can  be  found  in  the  books  having  any 
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direct  reference  to  a  statute  lite  the  one  under  considera- 
tion, for  tlie  simple  reason  that  no  other  state  in  the  Union 
lias  ever  attempted  by  legislation,  in  criminal  cases,  to  de- 
prive a  citizen  accused  of  crime  of  the  right  to  cballcoge  a 
juror  lit  the  trial,  for  actual  bias,  or  lo  the  favor,  and  but 
one  (Tennessee)  to  impair  the  right  to  challenge  for  implied 
bias,  or  prhicipal  cause,  upon  tlie  ground  of  the  jaror  having 
formed  or  espreesed  an  unqualified  opinion  of  the  guilt  of 
the  defendant.  But  nevertheless  manv  cases  have  been 
found  that  are  applicable,  and,  as  we  think,  decisive  of  the 
questions  under  consideration. 

Before  commenting  upon  these  authorities  it  is  also  proper 
to  state  that  the  provisions  of  the  constitutions  of  tb©  states 
of  Ohio,  Indiana,  Illinois, Wisconsin  and  Tennessee,  are  the 
same  as  in  the  constitution  of  this  state.  Massachusetts 
and  New  Hampshire  guarantee  the  "right  of  trial  by  jury." 
New  York,  Georgia  and  Pennsylvania,  "a  trial  by  jury,  in  all 
cases  in  which  it  has  been- heretofore  used,  shall  remain  in- 
violate." In  Connecticut  and  Louisiana  the  words  "  impar- 
tial jury"  ajipear.  The  provision,  "in  all  cases  in  which  it 
Jias  been  heretofore  used,"  means  that  in  cases  that  were 
not  triable  by  a  jury  before  the  adoption  of  the  constitution 
the  parties  would  not  be  entitled  to  the  right  of  trial  by  « 
jury  lifter  its  adoption,  and  this  general  principle  has  been 
applied  to  every  state  constitution. 

The  proper  and  well-settled  construction  of  the  constitu- 
tional provision  which  declares  that  the  right  of  trial  by 
jury  shall  remain  inviolate,  is,  that  the  right  of  trial  byjury 
shall  remain  inviolate,  as  it  existed  at  the  formation  of  the 
constitution.  Cases  which  before  the  constitution  were  not 
triable,  need  not  be  made  so  now.  Parties  cannot  now  be 
deprived  of  trial  by  jury  who  were  entitled  to  demand  it  at 
and  before  the  formation  of  the  constitution.  And,  on  the 
other  hand,  cases  nothiivingthe  right  at  that  time  to  demand 
a  jury,  cannot  now  demand  a  jury  as  of  rigbt,  because  of 
the  constitutional  provision,  (Cooley's  Constitutional  Lim- 
itations, 410,  note  2,  and  authorities  there  cited;  Sedg- 
wick on  Statutory  and  Constitutional  Law.  547.)  The  deois- 
_jgn8  found  in  the  states  that  guarantee  the  right  of  trial  by 
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an  impartial  Jury,  are  alike  applicable  to  this  case.  It  vas 
decided  in  the  StcUe  y.  Wilson,  Bntler,  C.  J.,  deliveriDg  the 
opinion,  that  the  constitutional  provision  for  an  impartial 
jury  "is  in  affirmance  of  the  common  law,"  (38  Conn.  137.) 

The  distinction  between  challenges  for  principal  canse 
and  challenges  to  the  favor,  so  often  spoken  of  in  the  books, 
is  well  understood.  The  former  is  for  what  in  jndgment  of 
law  will  disqualify  a  juror,  and  is  known  as  implied  bias. 
The  latter  is  anything  else  which  operates  to  render  him 
partial,  and  is  known  as  actnal  bias.  There  is  also  a  broad 
and  clear  distinction  between  these  caases  of  challenge  and 
the  right  to  interpose  a  peremptory  challenge  as  is  usually 
allowed  by  statutory  enactments.  The  former  challenges 
exist  at  law  as  matter  of  right.  The  latter  is  by  favor  of 
the  legislature  only.  The  numberof  peremptory  challenges 
has  always  been  regalated  by  statute.  It  is  a  personal 
privilege  given  to  the  defendant  and  the  state  to  select  & 
jury  from  jurors  who  are  in  all  respects  competent  and  im- 
partial, and  it  enables  the  defendant  and  the  state  to  make 
personal  preferences  in  the  selection  of  the  jury.  This  is  a 
qnestioQ  of  policy  and  humanity  which  may  always  be  de- 
cided by  the  legislature. 

With  these  explanations  we  proceed  to  the  examination 
of  the  American  cases. 

In  77ie  People  v.  Vei-mili/ea  et  al.,  the  question  of  the  ex- 
tent of  the  right,  guaranteed  by  the  constitution  of  the  state 
of  New  Tork,  of  trial  by  jury,  was  thoroughly  discussed  by 
learned  counsel  and  ably  decided  by  the  court.  At  the  trial, 
a  juror  (Mr,  Norwood)  was  challenged  for  the  principal 
canse.  He  testified  that  he  had  heardall  the  evidence  given 
on  the  former  trial,  having  been  present  at  it;  that  he  had 
made  up  his  opinion  perfectly  on  the  evidence  that  the  de- 
fendants were  all  guilty  and  had  frequently  expressed  his 
opinion  to  that  effect.  In  reply  to  questions  a.sked  by  the 
district  attorney,  he  stated  that  he  felt  no  bias  or  partiality 
against  any  of  the  defendants;  that  if  the  testimony  given 
on  the  trial  sLould  appear  as  it  did  on  the  former  trials,  he 
should  eoi-tainly  find  the  defendants  all  guilty;  and  added, 
that  he  thought  he  felt  compelled  to  give  a  verdict  accord- 
ing to  his  oath,  and  the  evidence  as  it  should  appear.  ~        .i  . 
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The  real  qnestious  submitted  to  the  BUpreme  court  for 
decisioQ  were,  whetber  a  mau  who  had  formed  and  expressed 
an  opiuioD  that  defendants  were  guiltj  was,  in  judgment  of 
law,  an  impartial  juror;  and  whether  the  challenge  should 
have  been,  as  it  was,  for  principal  cause,  or  to  the  favor.  lu 
the  argument  of  the  case  it  was  admitted  that  everj  citizen, 
whether  arraigned  for  crime  or  impleaded  in  a  civil  action, 
is  entitled  to  a  trial  bj  a  fair  and  impartial  jury.  The  court 
Bay:  "The  trial  bj  jury  is  justly  considered  an  invaluable 
privilege;  but  it  would  become  ft  mockery  if  persons  who 
had  prejudged  the  case  were  admitted  as  impartial  triers. 
All  the  elementary  writers,  with  the  exception  of  Chitty, 
lay  down  the  proposition  broadly,  that  if  a  juror  has  de- 
clared his  opinion  beforehand  it  is  a  good  cause  of  chal- 
lenge." (7  Cow.  108.)  After  reviewing  the  authorities, 
Woodworth,  J.,  in  delivering  the  opinion  says:  "Upon  the 
reason  of  the  thing,  the  authority  of  adjudged  cases,  and 
the  general  understanding  of  the  bench  and  bai',  I  have  no 
doubt  that  the  law  is  not  chargeable  with  such  injustice  us 
to  warrant  the  admission  of  a  juror  who,  from  a  knowledge 
of  the  facts,  or  information  derived  from  those  who  knew 
the  facts,  shall  have  formed  or  expressed  au  opinion."  In 
the  course  of  the  opinion  the  judge  says  it  will  not  be  pre- 
tended that  any  members  of  the  grand  jury  who  found  the 
indictment,  or  any  of  the  jurors  who  sat  ou  the  former  trial, 
would  be  admissible,  and  that  he  could  not  discriminate  be- 
tween those  jurors  and  the  juror  Norwood,  who  had  formed 
as  decided  an  opinion  on  the  merits  of  the  case  as  any  of 
them.  "Can  it  be  for  a  moment  supposed,  that  a  mau  who 
had  formed  such  an  opinion  as  Norwood  had  could  stand 
indifferent  or  impartial?"  It  was  decided  that  "the  stat- 
utory provision  authorizing  the  challenge  of  a  grand  juror, 
who  shall  be  called  ou  the  petit  jury  to  try  the  same  indict- 
ment, is  clearly  in  affirmance  of  the  common  law;  and 
proves  that  when  a  man  has  formed  an  opinion,  even  upon 
au  exj>arie  hearing,  it  is  a  valid  exception  to  him;  a  foHioH, 
the  objection  is  conclusive  if  the  juror  has  formed  au  opin- 
ion upon  hearing  the  whole  case.  *  *  *  the  wisdom  of 
the  law  has  always  require) 
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the  trial  without  prejudice  or  purtinlity  &s  respects  eitlier 
party."  It  was  also  decided  tbat  the  law  presumes  that  the 
expression  of  aa  opioioa  on  the  merita  of  a  cose  indicates 
bias,  or  that  the  mind  of  tlie  juror  is  decidedly  iinfavorable - 
to  the  defendant,  and  that  sucli  expression  of  opinion  is  a 
principal  cause  of  challenge. 

In  the  case  of  The  People  v.  Allen  it  was  decided  by  the 
Coart  of  Appeals  that  "it  is  the  right  of  a  prisoner  to  be 
tried  by  an  impartial  juiy,  and  the  juror  must  be  iudiffereut 
both  as  to  the  person  and  the  cause  to  be  tried."  (43N.Y.  33.) 

Upon  the  common  law  rale  the  conrt,  in  the  case  of  Uie 
Commomvealih  v.  Hiiasey,  granted  a  new  trial;  it  appearing 
that  two  of  the  jurors  on  the  trial  had  been  of  the  grand 
jury  which  found  the  indictment ;  tbe  conrt  observing, 
"that  if  these  jurors  attended  to  their  duty  when  upon  the 
grand  jury,  they  could  not  have  been  impartial  on  the  trial." 
{13  Mass.  221.i 

In  Pen-y  v.  The  Slate,  stipra,  it  was  contended  that  an  act 
of  the  legislature  providing  the  mode  of  selecting  jurors 
was  unconstitutional.  Counsel  for  the  defendant  argued 
that  as  the  drawing  of  jurors  by  lot  became  a  part  of  the 
law  of  England  before  the  revolntion,  that  it  was  therefore 
a  part  of  the  law  of  this  country  at  that  time,  and  was  uni- 
versally practiced.  The  court  correctly  held  that  the  manner 
of  designating  the  persons  who  were  to  act  as  jurors  at  any 
term  of  court  was  clearly  within  the  control  of  the  legis- 
lature, and  tbat  the  constitntional  right  to  a  jury  trial  was 
not  impaired  merely  because  the  statate  required  that  the 
jurors  had  been  selected  instead  of  drawn;  and  in  deciding 
this  question  the  court  say:  "We  think  that  in  order  to 
preserve  the  right  of  trial  by  jury,  it  is  not  necessary  to 
preserve  any  particular  mode  of  designating  jurors,  oven 
though  such  mode  may  have  been  id  force  at  the  time  of  the 
adoption  of  the  constitutional  provision.  All  that  the  right 
includes  is  a  fair  and  impartial  Jury,  not  the  particular 
mode  of  designating  it." 

In  Gibbs  V.  Tlie  State  the  court  say:  "The  Constitution 
Beoures  to  the  accused,  in  prosecutions  by  indictment  or 
presentment,  a  speedy  public  trial,  by  an  impartial  jury  of 
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tbe  county  or  district  in  wliicii  the  crime  shall  have  been 
committed."    (3  Heiskell,  76.) 

To  the  same  effect  are  the  decisions  iu  our  own  state. 
"Tbnt  all  pei-sons  held  ou  a  criminal  charge,"  say  the  court 
iu  Ex  parte  Stanley,  "have  the  legal  right  to  demand  a 
speedy  and  impartial  trial  by  jury,  there  can  at  this  time  be 
no  doubt.  The  right  was  guaranteed  to  the  English  people 
by  the  great  charter;  it  has  been  confirmed  in  subsequent 
bills  of  right,  iterated  and  reiterated  by  the  courts,  and 
defended  and  protected  by  the  representatives  of  the  people 
with  jealons  care  and  resolute  courage.  In  this  country  the 
same  right  is  generally  guaranteed  by  the  constitutions  of 
the  respective  states,  or  secured  by  appropriate  legislative 
enuctmentB."     (4Nev.  116.) 

But  returning  to  the  decisions  directly  upon  the  point 
whether  a  defendant  in  a  criminal. action  has  the  constitu- 
tional right  to  challenge  a  juror  for  cause,  for  having 
formed  or  expressed  an  opinion  of  defendant's  guilt,  or  to 
challenge  a  juror  for  actual  bios,  for  entertaining  a  prejudice 
against  the  defendant. 

In  Fleming  y.  Tlw  State,  the  defendant  had  been  tried  and 
convicted  of  the  crime  of  arson.  At  the  trial,  his  counsel 
challenged  a  juror  for  cause,  and  in  support  of  the  challenge 
asked  him  whether  he  was  not  one  of  the  Milford  committee 
at  the  time  that  Fleming  was  arrested,  "and  did  you  not 
counsel  and  direct  that  he  should  be  k^pt  in  custody  with- 
out a  wariant,  for  some  ten  days;  and  was  there  not  an 
agreement  between  the  members  of  that  committee,  to  in- 
demnify each  other  against  any  prosecution  that  Fleming 
might  institute  against  them  for  said  imprisonment;  and  do 
you  not  consider  his  conviction  iu  this  case  as  necessary  to 
you  and  your  associates' protection  from  such  prosecution?" 
The  lower  court  considered  the  question  irrelevant,  and  re- 
fused to  allow  it  to  be  answered.  Ou  appeal,  the  snpreme 
court  say:  ""Wo  think  the  court  erred  in  refusing  to  allow 
the  juror  to  answer.  If  the  facts  assumed  in  the  question 
existed,  they  established  such  a  relation  between  the  juror 
and  the  defendant  as  was  scarcely  compatible  with  that  im- 
partiality which  should  characterize  a  juror.   *    *    *  That 
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a  juror  lias  formed  an  opinion  is  one  ground  of  challenge; 
ttut  his  relations  or  feelings  toward  the  objecting  party  are 
sach  tliat  he  would  not  be  likely  to  form  au  impartial  one  in 
the  jury-box,  is  another.  The  following  may  be  deduced 
from  the  authorities  as  grounds  of  challenge  for  cause. 
There  may,  perhaps,  be  additional  ones: 

1.  That  the  juror  is  interested  in  the  pending,  or  a  simi- 
lar suit. 

2.  That  he  does  not  iiossess  the  statutory  qualifications. 

3.  That  he  is  of  kin  to  one  of  the  parties. 

4.  Personal  hostility. 

6.  A  pending  lawsuit  betweeu  the  juror  and  the  party. 

6.  That  the  juror  is  master  or  servant,  landlord  or  tenant, 
of  the  opposite  party,  or  has  eaten  or  drank  at  his  expense 
since  being  snmmoned  as  a.  jnvot,  or  has  promised  to  find  s 
verdict  for  him. 

7.  That  he  has  formed  or  expressed  an  opinion  in  the 
cause,  is  a  witness  in  it,  or  has  been  a  juror  on  a  former 
trial  of  it."     (11  Ind.  235.) 

How  far  the  ground  of  challenge  for  having  formed  or 
expressed  an  opinion  in  the  cause,  can  be  regulated  by 
tbe  legislature  without  impairing  the  constitntional  right  of 
a  trial  by  a  jury  of  twelve  impartial  men,  may  be  infeiTed 
from  what  is  said  by  the  court  of  appeals  in  Slokea  v.  77ie 
People,  eiipra.  It  was  there  claimed  by  counsel  for  the  de- 
fendant, that  the  jury  law  of  New  Tprk  was  unconstitu- 
tional. The  law  provides  that  the  previous  formation  or 
expression  of  an  opinion  or  impression  in  reference  to  the 
circumstances  upon  which  any  criminal  action  at  law  is 
based,  or  in  reference  to  the  guilt  or  innocence  of  the  pris- 
oner, or  a  present  opinioa  or  impression  in  regard  thereto, 
shall  not  bo  a  sufficient  gronnd  of  challenge  for  principal 
cause  to  any  person  who  is  otherwise  legally  qualified  to 
Berve  as  a  juror  upon  tlie  trial  of  such  action,  provided  the 
person  proiJosed  as  a  juror,  who  may  have  formed  or  ex- 
pressed or  has  such  au  opinion  or  impression  as  aforesaid, 
shall  declare  on  oath  that  he  verily  believes  that  ho  can  ren- 
der an  impartial  verdict  according  to  tbe  evidence  submit- 
ted to  the  jury  on  such  trial,   and  that  such   previously 
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formed  opinion  or  impression  will  not  bias  or  influence  Lis 
Teidict;  and  provided  the  court  shall  be  satisfied  that  the 
person  so  proposed  as  a  juror  does  not  entertain  sucb  a 
present  opinion  as  would  influence  his  verdict  as  a  juror. 
The  court  held  the  law  to  be  constitutional.  In  theopinion 
delivered  by  Grover,  J.,  it  is  distinctly  announced  that 
"any  act  of  the  legislature  providing  for  the  trial  otherwise 
thaii  by  a  common  law  jury  composed  of  twelve  men,  would 
be  unconstitutional  and  void;  and  any  act  requiring  or 
authorizing  such  trial  by  a  jury  partial  and  biased  against 
either  party,  would  be  a  violation  of  one  of  tlie  essential 
elements  of  the  jury  referred  to  in  and  secured  by  the  con- 
stitution." After  quoting  the  provisions  of  the  statute,  the 
courtsny:  "It  will  be  seen  that  the  intention  of  the  act  was 
not  to  place  partial  jurors  upon  the  panel,  but  that  great 
care  ivaa  taken  to  prevent  that  result.  The  end  sought  by 
the  common  law  was  to  secure  a  panel  that  would  impartially 
hear  the  evidence,  and  render  a  verdict  thereon  uninfluenced 
by  any  extraneous  considerations  whatever.  If  the  person 
proposed  as  a  juror  can  and  will  do  this,  the  entire  purpose 
is  accomplished.  To  secure  this,  the  statute  requires  that 
he  shall  make  oath  that  lie  can  do  this,  irrespective  of  any 
previous  or  existing  opinion  or  impression.  Not  that  this 
may  be  safely  relied  upon,  on  account  of  the  difficulty  of 
determining,  by  a  person  having  an  opinion  or  impression, 
how  far  he  may  be  uncousciously  influenced  thereby,  the 
statute  goes  further,  and  provides  that  the  court  shall  be 
satisfied  that  the  person  proposed  as  a  juror  does  not  enter- 
tain such  a  present  opinion  as  would  influence  his  verdict  as 
a  juror.  Surely  this  latter  provision,  if  rightly  and  intelli- 
gently administered  by  a  comjietont  court,  will  afford 
protection  to  the  accused  from  injury  from  a  partial  jury. 
But  the  accused  has  not  only  this,  but  the  further  protection 
in  his  right,  after  challenge  for  principal  cause  has  been 
overruled,  again  to  challenge  for  favor,  and  have  this  tried 
and  determined,  uninfluenced  by  the  decision  made  by  the 
former  challenge.  While  the  constitution  secures  the  right 
of  trial  by  an  impartial  jurj',  the  mode  of  procuring  and 
impanelling  such  jury  is  regulated  by  law,  either  common 
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or  statutory,  principally  tlie  latter;  and  it  is  -witbin  the 
power  of  the  legislature  to  moke,  from  time  to  time,  such 
changes  in  the  law  as  it  may  deem  expedient,  talcing  care  to 
preserve  tlie  right  of  trial  by  un  impartial  juj-y." 

From  what  is  subsequently  said  in  this  opinion,  we  are 
led  to  believe  that  in  the  case  of  Eaaon  v.  Ilie  Slate  a 
decisiou  had  been  rendered  upon  the  provisions  of  the  Teu- 
nessee  statute  upon  the  same  subject,  to  the  effect  that  the 
juror  should  be  competent  if  he  stated  on  oath  that  upon 
the  law  and  testimony  on  trial  he  believed  he  could  give  the 
accused  a  fair  and  impartial  verdict.  This  statement  was 
made  conclusive  of  the  question,  aud  that  the  statute  had 
lieen  declared  unconstitutional.  We  ore  not  in  posses- 
sion of  the  reports  containing  this  opiciou,  but,  from  what 
is  said  in  Stokes's  Case,  felt  authorized  to  allude,  in  the 
former  part  of  this  opinion,  to  the  State  of  Tennessee  us 
liaviug,  in  this  respect,  attempted  by  legislation  to  impair 
the  right  of  trial  by  jury  us  known  at  common  law. 

Id  1^60,  the  supreme  judges  iu  New  Hampshire  were 
calWl  upon  to  answer  these  questions: 

1.  Haa  the  legislature  the  power  so  to  change  the  law  in 
relation  to  juries,  as  to  provide  that  petit  juries  may  be 
composed  of  a  less  number  than  twelve? 

2.  Hob  the  legislature  power  to  provide  that  a  number  of 
the  petit  jury,  less  than  the  whole  number,  may  render  a 
■verdict? 

The  questions  were  both  answered  in  the  negative. 

In  delivering  the  opinion,  the  court  say:  "  AVe  have  con- 
sidered these  questions  as  of  great  importance  and  interest, 
Bince  the  trial  by  jury  has  been  steadily  regaided,  from  the 
earliest  judicial  history  in  England,  as  the  great  safeguard 
of  the  lives,  liberty,  and  property  of  the  subject  against  the 
abuses  of  ai'bitrary  power,  as  well  as  against  undue  excite- 
ments of  popular  feeling.  Iu  our  own  country,  almost  from 
its  earliest  settlement,  the  trial  by  jury  was  claimed  by  the 
people  as  the  birthright  of  Englishmen,  and  as  the  most 
Taluable  of  the  rights  of  freemen;  and  in  the  great  straggle 
which  secured  our  national  independence,  no  right  of  the 
colonists  was  more  urgently  and  strenuously  insisted  upon. 
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We  have,  therefore,  examiDed  these  questions  with  anxious 
care,  and  we  are  without  anj  disagreement  among  oursehes 
OS  to  the  coQclasions  we  have  formed,  and  which  we  now 
proceed  to  state  in  answer  to  those  inquiries.  "We  regard 
it  as  a  well-settled  and  unquestioned  ruU  of  construction 
that  the  language  used  by  the  legislature,  iu  the  statutes 
enacted  by  tliem,  and  that  used  bj  the  people  in  the  great 
paramount  law  which  controls  the  legislature  as  well  as  the 
people,  is  to  be  always  understood  and  explained  iu  that 
sense  in  which  it  was  used  at  the  time  when  the  Constitu- 
tion and  the  laws  were  adopted. 

The  terms  "juiy"  and  "  trial  by  jury,"  are,  and  for  ages 
have  been,  well  known  in  the  language  of  the  law.  They 
were  used  at  the  adoption  of  the  constitution,  and  always, 
it  is  believed,  before  that  time,  and  almost  always  since,  iu 
a  single  sense. 

A  jury  for  the  trial  of  a  cause  was  a  body  of  twelve  men, 
described  as  upright,  well  qualified  and  lawful  men,  disin- 
terested and  impartial,  not  of  kin,  nor  personal  dependents 
of  either  of  tho  parties,  having  thoir  homes  within  the  juris- 
dictional  limits  of  the  court,  drawn  and  selected  by  officers 
free  from  all  bias  in  favor  of  or  against  either  parly,  duly 
impaneled  under  the  direction  of  a  competent  court,  sworni 
to  render  a  true  verdict  accordiug  to  the  law  and  the  evi- 
dence given  them,  who,  after  hearing  the  parties  and  their 
evidence,  and  receiving  the  instructions  of  the  court  rela- 
tive to  the  law  involved  in  the  trial,  and  deliberating,  when 
uecessaiy,  apart  from  all  extraneous  influences,  must  return 
their  unauimons  verdict  upon  the  issue  submitted  to  them. 

All  the  books  of  the  law  describe  a  trial  jur}'  substautially 
as  we  have  stated  it;  and  a  "trial  by  jury"  is  a  triAl  by 
such  a  body  so  constituted  and  conducted.  So  far  us  our 
knowledge  extends,  these  expi'essions  were  used,  at  the 
adoption  of  the  constitution,  and  always  before,  in  these 
senses  alone,  by  all  classes  of  writers  and  speakers.  (41  N. 
H.  550.) 

Tho  whole  current  and  drift  of  tlie  authorities  iu  the 
United  States  are,  without  exception,  to  the  same  effect. 

In  addition  to  those  quoted,  we  refer  to  the  following: 
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Work  T.  Tlie  Stale,  2  Oliio  State,  297;  People  v.  Bodiue,  1 
Donio,  304;  Freeman  v.  7%e  People,  4  Deiiio,  34;  Wyueha- 
mei-  T.  Ihe  People,  13  N.  Y.  424;  Cancemi  v.  The  People,  IG 
K.  T.  504;  People  t.  rPiMt'ojns,  6  Cal.  207;  Cooley  v.  7/w 
Slate,  38  Tei.  637;  IiigeisoU  v.  m/sow,  2  West  Vn.  59, 
BarriU's  Law  Dictionary,  title  Challenge;  Wharton's  Law 
Dictionury,  title  Challenge;  U.  S.  Crim.  Law  (Lewis),  Oil; 
Cooley's  Constituttouul  Limitations,  319;  1  Bishop  Ci'.Pro- 
cednre,  764,  768,  773,  774,  779,  781;  FlbU  River  Steamboat 
Company  v.  Foster;  5  Ga,  195;  Staup  v.  Ihe  Commonweaitli, 
74  Penn.  State,  458. 

All  the  decisions  we  have  quoted  from  were  delivered 
withont  a  single  dissenting  opinion.  Daring  oar  researches 
we  have  been  unable  to  find  a  single  case  in  America  holding 
a  contrary  doctrine.  No  snch  case  has  been  culled  to  our 
nttention  by  counsel,  and  we  are  convinced  that  none  can 
be  found. 

W©  have  bo  far  been  considering  the  questions  submitted 
to  us  with  reference  to  the  rights  of  the  defendant  only. 
But  there  is  another  side  to  this  subject  well  worthy  of  our 
consideration.  The  state  has  certain  rights  us  well  as  a 
prisoner.  The  people  need  protection  as  well  as  the  defend- 
ant who  is  accused  of  orime.  The  light  of  trial  by  jury  as 
guaranteed  by  the  constitution  is  as  much  for  the  protection 
of  the  whole  people  us  for  the  individual  prisoner. 

In  Louisiana  it  is  provided  by  statute  that  the  method  of 
trial,  and  all  proceedings  in  the  prosecution  of  crimes 
changing  wlial  ought  to  he  c/tanged,  shall  be  according  to  the 
common  law  unless  otherwise  ordered. 

In  Tlte  State  t.  Bnah,  the  only  point  presented  by  tho  bill 
of  exceptions  was  the  action  of  the  court  below  in  sustaining 
a  challenge  for  cause  made  by  the  state  to  a  juror,  who  did 
not  underatand  the  English  language,  but  only  Qerman.  It 
was  argued  by  the  prisoner's  counsel  that  the  juror  was  a 
qualified  and  registered  voter,  and  as  such  a  qualified  juror; 
there  being  a  statute  of  the  state  to  that  effect.  The  court, 
in  deciding  this  question,  say:  "A  challenge  for  cause  may 
exclude  many  jurors  otherwise  embraced  in  the  general 
terms  of  the  law.     Thus  a  qualified  elector  may  bo  chul- 
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lenged  propter  vffecbim,  by  renson  of  some  supposed  relation- 
nhip,  bias  or  partiality,  or  previous  formation  and  expressioD 
of  opinion.  A  qualified  elector  may  be  challenged  propter 
(Iffeclum,  as  if  Le  b©  an  idiot  or  Innatic.  *  *  *  This 
right  to  challenge  for  canse  does  not  spring  from  any  espe- 
cial provision  of  law,  but  from  the  general  rule  that  the 
method  of  trial  shall  be  according  to  the  common  law.  *  *  * 
Now  a  person  who  only  understands  German,  and  does  not 
understand  English,  is  no  more  capable  of  sitting  as  a 
juror  »  *  *  where  the  proceedings  are  conducted 
entirely  in  English,  than  if  he  were  deaf  and  dumb.  The 
accused  might  desire  him,  it  is  true;  for  such  a  juror  would 
always  be  bound  to  acquit,  inasmuch  as  he  oould  never  be 
satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the 
accused;  but  this  very  desire,  if  founded  on  such  a  reason, 
is  one  that  cannot  properly  be  gratified.  The  state  has  some 
i-ights  in  a  crimin]il  court,  and  among  them  is  certainly  the 
nght  to  have  a  jury  composed  of  men  who  understand  the 
language  in  which  are  conducted  those  proceedings  by 
which,  against  the  presumption  of  inaocence,  she  seeks  to 
establish  a  conviction  of  guilt."     ('23  La.  Ann.  15.) 

In  27(6  Commontvealth  v.  Leaker,  the  defendant  was  tried 
for  murder,  and  when  Isaac  W.  Morris  was  called  as  a  juror, 
he  declared  that  he  had  conscientious  scruples  on  the  subject 
of  capital  punishment,  and  that  he  would  not,  becanse  he 
conscientiously  could  not,  consent  or  agree  to  a  verdict  of 
murder  in  the  first  degree,  death  being  the  punishment, 
although  the  evidence  should  require  such  a  verdict.  The 
attorney  for  the  commonwealth  challenged  the  juror  for 
cause  and  the  challenge  was  allowed.  Defendant  having  been 
convicted  of  manslaughter,  appealed  to  the  supreme  court 
for  a  new  trial  and  assigned  this  ruling  of  the  court  as  error. 
The  court  say:  "It  seems  to  be  admitted  that  the  rules  of 
the  common  law  must  govern  onr  decision.  Equally  undis- 
puted it  appears  to  be,  that  in  every  criminal  trial,  without 
exception,  there  is  precisely  the  same  riglit  of  challenging 
a  juror  for  cause  given  to  the  commonwealth  or  to  the 
prosecutor,  which  is  given  to  the  defendant.  The  law  guards 
against  all  the  approaches  of  error  and  falsehood  as  much 
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on  one  side  as  on  the  other;  and  in  challenges  for  cause,  no 
distinction  is  admitted  between  bias  and  predetermination 
'of  a  jnror  against  a  defendant,  and  bias  and  predetei-minfi- 
tion  in  favor  of  a  defendant.  The  law,  in  evevy  case,  is 
scrnpulouB  to  prevent  even  the  possibility  of  iiDdtii!  bias. 
It  does  not  deal  with  a  juror  as  with  ii  witness :  admit  him 
thongh  it  doubts  him.  The  slightest  ground  of  prejudice 
is  sufficient.  The  prejudice  itself  need  not  be  made  oat;  the 
probability  of  itis  enough.  One  related,  tbongb  by  marriage 
only,  *  *  »  to  the  defendant  or  the  prosecutor,  may  be 
challenged  off  the  jury  for  that  cause.  Any  one,  who  in  any 
possible  way,  no  matter  how  honestly,  has  been  warped  by 
any  preconceived  opinion  which  may  affect  his  verdict,  or 
has  made  up  his  mind  what  verdict  he  is  to  give,  and 
declared  it,  is  excluded.  Nothing  in  the  law  can  well  be 
more  extensive  than  this  right  of  challenge  proptei-  offi-ctum." 
(17  Sergt.  andEawle,  156.) 

Another  case  directly  in  point  is  found  in  Illinois.  Ou 
the  trial  of  the  defendant  for  murder  a  jnror  stated  on  his 
vov'  dire  that  he  had  no  conscientious  scruples  against  find- 
ing a  man  guilty  of  an  offense  punishable  with  death,  where 
the  proof  was  positive,  but  no  degree  of  circumstantial  evi- 
dence would  induce  him  to  render  such  a  verdict;  that  before 
he  would  find  a  verdict  of  guilty  he  should  require  the  pos- 
itive testimony  of  a  witness  who  saw  the  crime  committed. 
Another  juror  stated  that  he  should  be  veiy  reluctant  to 
render  a  verdict  of  guilty,  even  if  his  judgment  was  con- 
vinced of  the  prisoner's  guilt;  he  did  not  know  but  that  he 
might  be  starved  to  render  such  a  verdict,  but  tliought  be 
should  hang  the  jury  and  thus  defeat  a  verdict  of  gnilty. 
The  prosecution  challenged  both  jurors  for  cause;  the  cbal- 
lenges  were  allowed,  and  this  mliug  was  assigned  as  error 
on  appeal.  This  was  a  case  upon  which  the  state  relied  en- 
tirely upon  circumstantial  evidence  to  establish  the  guilt  of 
the  defendiiut.  Treat,  0.  J.,  in  delivering  the  opinion  of 
theconrt,  said:  "A  juror  ought  to  stand  indifferent  between 
the  prosecution  and  the  accused.  He  should  be  in  a  condi- 
tion to  find  a  verdict  in  accordance  with  the  law  and  the 
evidence.    *   •   *    It  would  be  but  a  mockery  to  go  throngh 
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tlie  forms  of  a  trial  with  sucli  a  person  upoa  the  jury.  The 
prisouer  woukl  not  be  convicted,  however  conciasive  the 
proof  of  his  guilt.  Neither  of  these  Jurors  was  competent  to 
try  the  case.  Their  minds  were  not  in  a  conditiou  to  deciile 
the  issue  according  to  the  law  and  the  evidence."  (Galea  v. 
TIw  People,  14111.435.) 

Numerous  authorities  might  he  cited  to  the  same  effect, 
but  we  deem  it  unnecessary  to  enter  into  any  elaboration 
upon  this  branch  of  the  case,  and  have  only  referred  to  it 
for  the  purjjose  of  showing  tliat  the  principles  of  the  com- 
mon law,  which  it  is  conceded  must  govern  and  control  our 
decision,  apply  as  well  for  the  protection  of  the  state  as  for 
the  prisoner ;  a  proposition  which,  at  this  late  day,  we 
apprehend  will  not  be  questioned. 

Another  feature  of  the  rightof  trial  by  jury  as  guaranteed 
by  the  Constitution  is  deserving,  in  this  connection,  of 
u  brief  notice.  This  provision  applies  to  civil  as  well  as 
criminal  cases.  Now,  while  this  is  true,  we  do  not  think  it 
will  be  questioned  but  what  it  was  primarily  intended  to 
protect  inviolate  the  trial  by  jury  in  criminal  cases;  nor 
will  it  be  denied  that  courts  should  ever  watch  with  more 
jeidousy  any  departure  from,  or  infringement  upon,  trial  by 
jury  in  criminal  cases,  where  the  life  or  liberty  of  a  citizen 
is  at  stake,  than  in  the  trial  of  civil  cases,  where  the  rights 
of  property  are  alone  involved. 

In  the  Chicago  (&  Alton  B.  R.  Co.  v.  Adler,  which  was  an 
action  brought  by  Adler,  as  plaintiff,  against  tlie  railroad 
company,  defendant,  to  recover  a  penalty  for  the  failure  to 
ring  a  bell  or  sound  a  whistle  at  the  crossing  of  a  highway 
with  its  engine  and  trains,  four  of  the  jurors  on  their 
voir  dire  stated  that  if  the  evidence  was  evenly  balanced 
they  would  lean  against  the  defendant.  Now,  it  will  be 
observed  that  in  this  case  no  other  prejudice  existed  itgainat 
the  defendant.  It  does  not  appear  that  either  of  the  jurqrs 
had  heard  the  facta  of  the  cose,  or  had  formed  or  expressed 
any  opinion  whatever  upon  the  merits.  But  if  the  testimony 
was  evenly  balanced  they  did  declare  that  tliey  should  find 
a  verdict  in  favor  of  the  plaintiff.  Justice  Walker,  who  de- 
livered the  opinion  of  the  court,  in  deciding  the  question  of 


Jan.  1S76.]      State  of  Nevada  v.  McClkab.  G5 

Opiuiou  of  tLs  Coorl— Hftvle7,  C  3. 

sion  of  opinion,  were  permitted,  against  the  defendant's 
objection,  to  act  as  jnrors,  Biiid:  "It  is  a  fnndameiital  prip- 
ciplu,  that  every  litigant  has  tbe  right  to  bo  tried  bj  au  im- 
purtial  and  disinterested  tribunal.  Bias  or  prejudice  bus 
always  been  regarded  as  rendering  jurymen  incompetent. 
And  when  a  juror  avows  tbat  one  litigant  sbould  bnve  any 
other  than  the  advantage  which  the  law  and  the  evidence 
give  him,  he  declares  his  incompetency  to  decide  the 
case.  He  thereby  proclaims  that  he  is  so  far  partial  as  to 
be  nnable  to  do  jnutice  between  litigants,  or  that  he  is  so 
far  uninformed,  and  his  sense  of  right  is  so  blunt,  that  he 
cannot  perceive  justice,  or,  perceiving  it,  is  nnwilling  to  be 
governed  by  it.  The  rule  is  so  plain  aud  manifest  that  the 
party  <-laiming  to  recover  must  prove  his  cause  of  actiou,  it 
is  a  matter  of  surprise  that  au  adult  can  be  found  who  woa'd 
not  know  that  such  is  the  common  sense  as  well  as  the  com- 
mon honesty  of  the  rule.  No  ordinary  business  man  ivonld 
be  willing  that  a  claim  pressed  against  him  should  be  allowed, 
and  he  be  compelled  to  pay  it,  when  the  evidence  for  and 
against  the  claim  was  evenly  balanced.  *  *  Nor  does  the 
fact  that  juror.3,  who  avow,  under  oath,  that  they  would  in- 
cline to  favor  a  I'ecovery  by  the  plaintiff  on  evidence  evenly 
balanced,  declare  that  they  are  impartial,  in  the  slightest 
degree  tend  to  prove  their  impartiality.  Their  statement 
only  tends  to  prove  that  they  are  so  far  lost  to  n  sense  of 
justice,  that  they  regard  what  all  right-thinking  men  know 
to  be  wrong,  as  just  and  impartial.  To  try  a  cause  by  such 
a  jury  is  to  authorize  men  who  state  that  they  will  lean,  in 
their  finding,  against  one  of  the  parties,  unjustly  to  deter- 
mine the  rights  of  others,  and  it  would  be  no  difficult  task 
to  predict,  even  before  the  evidence  was  heard,  the  verdict 
that  would  be  rendered.  Nor  can  it  be  said  that  instruc- 
tions from  the  court  would  correct  the  bias  of  jurors  who 
swear  that  they  incline  in  favor  of  one  of  the  litigants.  In 
suits  for  the  recovery  of  penalties,  the  law  does  not  warrant 
a  recovery,  unless  the  proof  clearly  preponderates  in  favor 
of  the  plaintiff.  Aud  to  admit  jurymen,  who  avow  that  they 
will  not  even  require  a  preponderance,  would  be  to  violate 
the  rule."  (C6  111.  346.) 
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The  necessity  of  strictly  observing  the  policy  of  the  com- 
mon law  requiring  twelve  impurtial  and  competent  jarors  to 
try  civil  actions  was  learneilly  discnsseil  by  Garber,  J.,  in 
the  ease  of  Sacrameuto  and  Meixdilh  Mining  Co.  v.  Shoiims 
(0  Nev.  291). 

From  this  review  of  the  authorities  it  will  be  seen  that  the 
^reat  purpose  of  the  right  to  <;hallenge  a  juror  for  principal 
cause,  and  to  the  favor,  is  to  secure  the  defendant  and  the 
state  a  fair  and  impartial  jury.  It  will  also  be  uoticed  that 
iu  many  of  the  cases  we  have  cited,  questions  arose  that 
were  not  covered  by  any  of  the  illustrations  i-eferred  to  by 
writers  on  the  common  law,  or  found  in  the  statutes  regu- 
lating this  subject.  Whenever  tliia  condition  of  affairs 
existed  the  courts  have  universally  applied  the  general  prin- 
ciples of  the  common  law,  and  any  prejudice,  state  of  feel- 
ing, or  condition  of  mind,  that  would  make  the  juror  partial 
to  one  side  or  the  other,  has  always  beeu  considered  a  good 
ground  of  challenge.  In  these  cases  it  has  been  said  to  be 
one  of  the  excellencies  of  the  comraou  law,  that  it  admits  of 
perpetual  improvement  by  accommodatiug  itself  to  the  cir- 
cumstances of  every  age,  and  applies  to  all  changes  in  the 
modes  and  liabits  of  society;  that  it  will  never  bo  outgrown 
by  any  lefiuements,  and  never  out  of  fashion  while  the 
ideality  of  human  nature  exists.  It  is  a  law  which  deals  in 
thin<j;9  more  thau  in  names,  and  under  its  wise  and  benefi- 
cent rules  no  contrivance  or  means  of  any  kind  whatever 
will  ever  be  made  effectual  to  select  a  jury  for  the  purpose 
of  destroying  the  iuuoceut  or  screening  the  guilty. 

Now,  it  does  not  follow  from  anything  we  have  said,  or 
from  any  of  the  opinions  we  have  quoted,  that  the  mere 
fact  that  the  juror  has  formed  or  expressed  an  opinion  upon 
the  guilt  or  innocence  of  the  defendant  necessarily  renders 
him  an  incompeteut  juror.  As  matter  of  fact,  it  is  well 
kuown  that  in  this  enlightened  age,  where  railroads,  post- 
offices  and  the  telegraph  open  up  every  avenue  of  commu- 
nication, and  where  every  man  reads,  or  ought  to  read,  the 
newspapers  containing  the  curreut  uews  and  events  of  the 
day,  a  man  may  have  formed  and  expressed  an  opinion  that 
defendant  is  guilty  or  innocent  from  what  he  has  read  iu  the 
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daily  papers,  or  heard  from  idle  rumor  on  the  street,  or  par- 
tial statements  gleaned  from  casual  conversations  with  wit- 
nesses or  other  persons,  m&y  nevertheless  be  a  competent 
juror,  and  might,  npon  a  full  hearing  of  the  case  from  the 
testimony  delivered  under  oath  in  a  court  of  justice,  be  fully 
prepared  to  render  an  impartial  verdict  according  to  the 
law  and  the  evidence. 

As  the  effect  of  our  decision  will  be  to  leave  in  full  force 
the  sections  of  the  law  of  1861,  which  the  act  under  consid- 
eration attempted  to  amend  and  repeal,  and  as  it  is  there 
provided  that  a  juror  may  be  challenged  for  implied  bias  for 
having  formed  or  expressed  an  unqualified  opinion  or 
belief  that  the  prisoner  is  guilty  or  not  guilty  of  the  offense 
charged,  it  is  unnecessary  to  decide  what  esptession  of 
opinion  would  actually'  disqualify  a  juror.  In  fact,  much 
must  always  be  left  to  individual  cases  as  they  arise.  The 
decisions  of  courts  upon  this  point  are  by  no  means  uniform. 
There  is  a  great  diversity  of  opinion  among  the  various 
judges  in  the  different  states,  some  holding  that  a  juror's 
mind  must  be  like  a  blank  sheet  of  paper,  having  no  knowl- 
edge or  opinion  whatever  in  regard  to  the  guilt  or  innocence 
of  the  defendant.  Wo  do  not  concur  in  such  extreme  views, 
nor  do  we  find  that  the  law  demands  any  such  rule.  All 
laws  are  said  to  be  founded  in  reason,  and  we  must  take  a 
common  sense  view  of  these  questions  whenever  they  are 
properly  presented.  We  think  the  New  York  statute  goes 
OS  far  in  regulating  this  subject  as  the  limits  of  the  consti- 
tution permit,  and  it  is  well  here  to  state  that  in  the  decis- 
ion in  Stokea'e  Case,  declaring  that  law  constitutional,  two 
of  the  judges  expressed  no  opinion.  When  not  regulated 
by  statutory  provisions  we  think  that  whenever  the  opinion 
of  the  juror  has  been  formed  upon  hearing  the  evidence  at 
a  former  trial,  or  at  the  preliminaiy  examination  before 
a  committing  magistrate,  or  from  any  cause  has  been  so 
deliberately  entertained  that  it  has  become  a  fixed  and  set- 
tled belief  of  the  prisoner's  guilt  or  innocence,  it  would  bo 
wrong  to  receive  him.  In  either  event,  in  deciding  these 
questions,  courts  should  ever  remember  that  the  infirmities 
of  human  nature  are  such  that  opinions  once  deliberately 
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formeil  and  expressed  cannot  easily  be  erased,  and  that 
prejudices  openly  avowed  cannot  readily  be  eradicated  from 
tlie  mind.  Hence,  whenever  it  appears  to  the  satisfaction  of 
the  court  that  the  bias  of  the  juror,  actual  or  implied,  is  so 
strong  that  it  cannot  easily  be  shakea  off,  neither  the  pris- 
oner nor  the  state  ought  to  be  subjected  to  the  chance  cf 
conviction  or  acquittal  it  necessarily  begets.  But  whenever 
the  court  is  satisfied  that  the  opinions  of  the  juror  were 
founded  on  newspaper  reports  and  casual  conversations 
which  the  juror  feels  conscious  he  can  readily  dismiss,  and 
where  he  has  no  deliberate  and  fixed  opinion,  or  personal 
prejudice  or  bias,  in  favor  of  or  against  the  defendant,  he 
ought  not  to  be  excluded.  The  sum  and  substance  of  this 
whole  question  is,  that  a  juror  must  come  to  the  trial  with 
a  mind  uncommitted,  and  be  prepared  to  weigh  tlie  evidenco 
in  impartial  scales  and  a  true  verdict  render  according  to 
the  law  and  the  evidence. 

We  acknowledge  the  justice  and  force  of  the  argninent 
niade  by  the  attorney-general,  that  when  there  is  any  doubt 
upon  the  constitutionality  of  a  law  it  ought  to  be  sustained. 
Tliis  rule  has  been  frequently  announced  and  steadily  ad- 
hered to  by  this  court.  But  no  lawyer,  in  our  judgment, 
after  an  examination  of  the  authorities,  can  have  any  doubt 
whatever  as  to  the  unconstitutionality  of  the  act  under  con- 
sideration. However  unpleasant  it  may  be  to  declare  an  act 
of  the  legislature  void,  our  duty  is  plain.  The  man  may 
feel,  but  the  judge  must  act.  Upon  a  review  of  the  facts 
and  law  of  this  case,  our  deliberate  conviction  is  that  the 
defendant  has  been  deprived  of  the  right  of  trial  by  a  jury 
of  twelve  com|^>etent  and  impartial  men  as  guaranteed  to 
every  citizen  by  the  provisions  of  the  constitution. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

By  Beatti,  J.,  concurring: 

I  concur  in  the  judgment  and  in  the  opinion  to  this  ex- 
tent. I  am  satisfied  that  the  right  of  trial  by  jury  secured 
by  the  constitution  embraces  the  right  to  an  impartial  jury; 
and  that  this  law,  depriving  the  defendant  of  the  right  to 
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cliallenge  for  actual  bias,  is  for  that  reason  nnconstitntionol ; 
and  as  its  various  provisions  are  so  inseparably  dependent 
that  none  can  stand  alone,  except  sections  8  and  0,  wliicli 
embrace  different  subjects,  it  mast  be  whoDj  set  aside  ex- 
cept as  to  tliose  sections,  leaving  tlie  old  law  in  force  in  all 
other  particulars.  Upon  tbe  otlier  points  discussed  I  ex- 
press no  opinion. 

[Nq.  6M.] 

WILMAM  EVANS,  Rebpondent,  v.  JOSEPH    COOK, 

ETAL.,  Appellants. 

JuiicxmiT,  Ehtbt  or.—Wbece  a  dtfeudaut  ia  severallj  liable  a  separate 
jiidgmeiit  ngKinst  biiu  ma;  be  eutered  upoa  liis  default,  teaviog  (he 
action  toprooBed  Bgaiust  bis  co-defeodantH. 

JuDOiiKNT  BT  Detaitlt — EicDHiBiJE  Nkolkci. — Cook  Signed  the  undeitak- 
iog  npou  which  he  is  sued,  npou  the  cepreseutatiou  of  Hanley  that  the 
sole  cousideraCion  ot  tlienole  declareJ  upou  in  tho  attatbment  nuit  was 
a  gambling  debt,  that  be  (H.)  couldand  would  defend  the  action  on  Ihnt 
gronnd;  tbat  H.,  itutead  at  deteDding  the  aclion,  and  by  culliuion  with 
the  plaiutitr  for  the  purpose  of  cheatiug  aud  defrauding  C,  suffered  n 
judgment  to  be  tokeu  ngaiuat  liini;  tiint  H.  frequently  repreoenteii  to  C. 
that  the  matter  was  settled  ncd  that  be  need  not  trouble  himself  about 
it,  etc.;  that  he  was  actually  indnced  by  these  rcpreseutalionH,  made 
by  procurement  of  the  piaintiff,  to  neglect  to  file  his  answer  in  time. 
Iltld,  that  this  was  eicasnblo  neglect. 

Dktbiihk  to  a  PnouissoBi:  Kotk.— It  is  a  good  defense  to  an  action  on  a 
proniisaory  note  to  show  that  tbe  consideration  for  whichit  wax  given 
was  money  won  by  gambling. 

Adoptiom  of  Esolish  STATUTia,— English  stattiteB  in  foreeat  the  date  of  the 
declaration  of  American  indejiendeuca  and  applicable  to  oar  situation 
are  a  piirt  of  llii'  common  law  which  we  have  adopted  (aflnning£j; porta 
mancliard,  0  NeT,  ICo). 

"GAUma"  AND  "Qaublino." — These  wordi  are  defined  and  tmated  aa 
eyuouymous. 

Appe.u.  from  tlie  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 

The  facts  are  stated  in  the  opinion. 

J.  C.  Foster,  for  Appellant. 

I.  The  i>ower  of  the  court  to  set  aside  defaults  should  be 
liberally  exercised,  so  that  cases  may  be  disposed  of  npon 
their  merits;  mere  technicalities  should  be  avoided  when 
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they  aflfect  subatantial  rights.  Iii  this  case,  fraud  nad  col- 
lusioD  are  relied  upon  and  fully  set  forth  iu  the  affidavit  and 
answer.  "When  such  ia  the  defeose,  the  court  should  open 
the  default  and  permit  the  defeudant  to  set  np  Lis  defense. 
{Boioland  v.  Kreijenkageii,  18  Cal.  455;  Hoioe  v.  Jiidepeudence 
Co.,  29  Cal.  72;  McEinUy  v.  TuOle,  34  Cal.  235;  Howe  v. 
Coldreit,  4  Nev.  173;  5  Nev.  386.) 

n.  The  Bnmmons  having  been  served  on  all  the  defend- 
ants, and  a  default  against  Hanley,  uo  judgment  can  he 
entered  against  one  alone.  (MayeiJiaum  v.  Miti-phj,  5  Nev. 
336;  Bullion  M.  Co.  y.  Crceaus  Co.,  3  Nev.  337;  Kdler  v. 
Blasdel,  1  Kev.  493;  Keller  v.  Blaadel,  2  Nev.  163;  1  Chit. 
PI.  44;  Stearns  v.  Agmrc,  7  Cal.  447;  Stearns  v.  Agmre,  6 
Cal.  176;  Lewk  v.  aarldn,  18  Cal.  402;  Claflin  v.  Butlerhj, 
SDuer,  327;  Brmialill  v.  James,  1  Kern.  294;  Slayler  v. 
Smith,  2  Bos:  624.) 

III.  All  the  states  in  the  "Union  (with  the  exception  of 
California)  have  held  gaming  contracts  illegal,  contrary 
to  the  principles  of  morality  and  against  sound  policy. 
(Pej-Jd7w  V.  Eaton,  3  N.  H.  155;  HoU  v.  Hodge,  OK.  H.  104; 
CUtrk  V.  Gibson,  12  N.  H.  387;  Wheeler  v.  Spencer,  15  Conn. 
30;  Laval  v.  ilet/ers,  1  Bail.  S.  C.  48G;  Leicis  v.  LilSefield,  3 
Shep.  233;  Edgally.  McLaugUin,  6  Whar.  176;  Wilkinsons. 
Toudey,  16  Minn.  299.) 

A.  B.  Hunt,  for  Bespondent. 

I.  It  was  not  an  abuse  of  discretion  to  refuse  to  open  the 
defanlt  upon  the  showing  made.  (Woodward  t.  Backus,  20 
Cal.  137;  Harpei-  v.  Mallory,  4  Nev.  449;  Bailey  v.  Taafe, 
29  Cal.  424.) 

II.  Respondent  had  the  right  to  hold  either  one,  any  or 
all  of  the  defendants,  for  the  amount  mentioned  in  the  un- 
dertaking, as  each  one  had  madehimself  severally liablefor 
the  whole;  and  a  judgment  may  be  given  againsi  one  or 
more  of  several  defendants. 

III.  There  is  uo  statute  in  this  state  forbidding  wagers; 
and,  by  an  act  of  the  legislature,  the  common  law  has  be- 
come a  part  of  the  jurisprudence  of  this  state.  (Comp. 
Laws,  sec.  1.) 
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rV.  Wagers  are  recoverable  at  common  laT^lien  not  op- 
posed to  public  policy,  and  when  they  do  not  injuriously 
affect  the  interests  of  third  parties.  {Johnaon  v.  Fall,  6  Cal, 
359;  Johnson  v.  liiissell,  37  Cal.  640;  Jovas  Ball  v.  Gilbert, 
12  Met.  397;  Clark  r.  Gibaon,  12  N.  H.  386;  Campbell  v. 
Biciiardaon,  10  John.  406;  Buim  v.  liiker,  4  John.  426;  Mor- 
gan V.  PeUU,  3  Scam.  C29;  JJasIxU  v.  jyootau,  1  N.  &  McO. 
180;  Dennisoii  v.  Strotim;  1  Tex.  89;  Kirkivoixi  v.  Brown,  8 
Tex.  10;  Campbell  v.  Reeves,  14  Tex.  8;  Caraon  \.  Rambeii, 
2  Bay.  S.  C.  560;  S'coU  v.  Duffij,  2  Har.  18;  Wmi  v.  M7«- 
(*/re,  "Wripht,  356;  Wheeler  v.  i^;-^i((f,  22  Tex.  68J;  r*«i/o» 
i.  onrfi^.  Ins.  Co.  v.  Johnson,  4  Zab.  576-584;  Mulford  v. 
yyoiofi-,  4  Hal.  315;  Deioes  v.  MUhr,  5  Har.  347;  5miV/t  v. 
^j«i//*,  21  111.  244.) 

Y.  The  high  and  exalted  morality  assumed  by  the  su- 
premo court  of  Minnesota,  we  think  is  fully  and  completely 
answered  in  the  cose  of  Yates  t.  Foott  12  John.  1. 

By  the  Court,  Beatty,  J. : 

The  complaint  in  this  action  showstliat  in  October,  1873, 
tbe  plaintiff  caused  an  attachment  to  be  issued  in  an  action 
against  the  defendant  Hanlej;  that  to  prevent  the  levy  of 
that  attachment,  the  defendants  Cook  and  Polleys  executed 
the  statutory  undertaking  by  which  they  bound  themselves 
jointly  and  sevenilly  to  pay  any  judgment  that  might  be  re- 
covered by  the  plaintiff;  that  the  plaintiff  recovered  judgment 
gainst  Hanley  in  May,  1874,  and  issued  execution,  which 
wa  retamed  wholly  unsatisfied;  that  he  demanded  payment 
of  the  sureties,  which  was  refused,  wherefore  snit  is  brought. 
The  summons  was  served  on  each  of  the  defendants  on  the 
day  the  suit  was  commenced,  June  12,  m74.  Polleys  de- 
muiTed;  the  othei-s  made  default.  After  entry  of  his  de- 
fault, but  before  judgment,  tbe  appellant.  Cook,  moved  upou 
affidavit  and  verified  answer,  to  have  his  default  set  aside, 
and  for  leave  to  defend.  His  motion  was  denied,  and  the 
court,  upon  an  application  for  judgment  against  him  alone, 
heard  testimony  and  rendered  judgment  against  him  for  tlie 
amount  sued  for,  seven  hnndred  and  four  dollars  and 
seventy-five  cents,  leaving  the  action  pending  against  his 
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co-<defeudants.  He  now  appeals  from  tliis  judgment  and 
tlie  order  OTermling  Lia  motion  for  leave  to  defeDd,  upon 
two  assigamenta  of  error: 

First.  That  the  judgment  against  him  alone,  leaving  the 
action  still  pending  against  Lis  co-defendants,  is  void. 

Second.  That  the  court  erred  in  overruling  his  motion 
for  leave  to  answer  and  defend. 

The  first  proposition  does  not  appear  to  be  maintainable. 
The  ilefeudants  were  severally,  as  well  as  jointly,  liable. 
Tho  plaintiff  might  have  sued  Cook  alone  and  had  judgment 
against  him;  and  section  149  of  the  practice  act  provides 
that  "  In  an  action  against  several  defendants  the  court  may, 
iu  its  discretion,  render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others  when- 
ever a  several  jndgmeut  would  be  proper."  This  section 
of  our  practice  act  corresponds  with  the  third  subdivision  of 
section  274  of  the  New  York  code.  I  have  not  found  any 
case  iu  which  that  provision  has  been  expressly  held  to 
sanction  the  practice  pursued  in  this  case.  But  a  decision 
is  leported  in  11  Howard,  198,  where  a  precisely  simitar 
judgment  was  set  aside  upon  the  groimd  that  the  liability 
of  the  defendants  was  not  several,  but  joint  only;  the  clear 
implication  being,  that  if  the  liability  had  been  several  the 
judgment  would  have  been  upheld.  It  seems,  indeed,  to 
be  the  plain  construction  of  the  law,  that  where  a  defendant 
is  severally  liable,  a  separate  judgment  against  him  may  be 
entered  upon  his  default,  leaving  the  action  to  proceed 
against  his  co-defendants.  And  where  a  defendant  by  his 
undertaking  has  made  himself  liable  to  a  separate  suit,  I 
cannot  see  that  it  greatly  concerns  liim  ordinarily,  whether 
the  plaintiff  elect  to  proceed  ogainst  him  alone  before  or 
after  commencing  his  action. 

The  case  of  Slcartisv.  Jgiiirre  (6  Cal.  17li),  was  virtually 
overruled  in  Lewis  v.  Clarfdu  (18  Cal.  399). 

But  the  second  point  made  by  the  ap^>e!lant  seems  to  be 
better  sustained.  His  default  was  entered  on  June  25.  On 
July  7  he  gave  notice  of  his  motion  to  set  it  aside  and  for 
leave  to  defend,  and  filed  and  served  his  afBdavit  and  the 
verified  ans\Ter  which  he  proposed  to  make  if  allowed.     No 
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judgment  had  been  rendered  at  that  time,  and  nono  was 
i-eodered  until  the  7th  of  September  following.  The  pkiiit- 
iflf  presented  no  counter  affidavits;  and  bo,  for  the  purposes 
of  the  motiou,  eveiythiog  disclosed  by  the  affidavit  and  ver- 
ified answer  of  the  defendent  must  be  takeu  for  true.  Tbey 
show  substantially  this  state  of  facts :  That  Cook  signed  the 
undertaking  upon  which  ho  is  sued,  upon  the  representa- 
tion of  Hauley  that  tbe  sole  consideration  of  the  note  de- 
clared upon  iu  the  attachment  suit  was  a  gambling  debt,  of 
which  the  plaintiff  had  notice  before  assignment  by  the 
payee;  that  he,  Hanley,  could  and  would  defend  the  action 
upon  that  ground;  that  this  representation  as  to  the  consid- 
eration ci  the  note,  and  the  knowledge  of  tbe  plaintiff,  was 
iu  fact  true;  that  Hanley,  instead  of  defending  the  action, 
withdrew  his  demurrer,  and  by  collusion  with  the  plaintiff, 
for  the  purpose  of  cheating  and  defrauding  Cook,  suffered 
u  judgment  to  be  taken  against  him;  thatHanley  was  totally 
insolvent,  and  the  purpose  of  the  collusive  arrangement  was 
to  fasten  a  liability  upon  Cook  for  an  illegal  demand ;  that 
Hanley  frequently  represented  to  bira  that  the  matter  was 
settled  and  that  he  need  not  trouble  himself  about  it;  that 
when  this  action  was  commenced  and  appellant  spoke  to 
Hunley  on  the  subject,  he,  still  acting  in  collusion  with  the 
|i]aintifi^  told  appellant  not  to  take  any  trouble  or  go  to  any 
expense  about  the  suit,  as  he  hod  an  attorney  retained  who 
would  answer  for  him ;  that  he  was  actually  induced  by  these 
representations,  made  by  procurement  of  the  plaintiff,  to 
neglect  to  file  his  answer  in  time. 

I  think  this  shows  a  sufficient  excuse  for  such  neglect. 
It  may  be  true,  aa  suggested  by  respondent,  that  Hanley, 
by  his  previous  misrepresentations  as  to  the  defense  and 
settlement  of  the  attachmtiut  suit,  had  shown  himself  un- 
worthy of  belief,  and  that  Cook  ought  not  to  have  relied  on 
his  promises  to  see  to  tbe  defense  of  this  action;  but  this 
suggestion  should  not  avail  the  party  who,  by  his  silence, 
confesses  himself  parlicepa  ctimiuis  in  the  deception. 

In  the  case  of  Harper  v.  Mallunj  (4  Nev.  448),  tlio  court 
went  quite  as  far  as  I  should  be  willing  to  follow,  in  deny- 
ing leave  to  defend  after  default.     But  that  case  was  osseu- 
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tiolly  differeni;  from  this.  Tbe  pliiintiff  there  had  not  by 
any  fraud  or  collusion  induced  the  defendant  not  to  answer 
iu  time.  Thnt  fact  nione  being  shown  iu  this  cose,  should 
have  entitled  the  defendant  to  leave  to  defend  the  action  if 
liis  proposed  answer  disclosed  a  meritorious  defease,  and  he 
had  been  guilty  of  no  inexcusable  laches.  I  think  there 
■was  no  such  laches.  The  motion  was  promptly  made  and 
beforo  judgment,  and  apparently  before  the  plaintiff  was 
prepared  to  move  for  judgment.  No  damage  nor  any  seri- 
ous delay  could  have  been  caused  by  sustaining  it. 

It  is  contended,  however,  tliat  although  it  might  have 
been  proper  for  the  court  below  to  allow  a  defense,  this 
court  ought  not  to  reverse  its  order  unless  we  can  say  that 
it. involved  an  abuse  of  discretiou.  This  I  imderstand  to  bo 
the  rule  where  the  facts  are  disputed;  but  it  does  not  apply 
■where  they  are  entirely  undisputed,  as  in  this  case.  The 
question  to  be  decided  here  is,  as  in  the  district  court, 
purely  a  question  of  law,  and  it  it  appears  to  lia've  been 
erroneously  decided  it  is  our  dnty  to  reverse  the  decision. 

I  think  it  was  erroneously  decided  if  the  proposed  answer 
disclosed  a  mentorious  defense,  which  is  the  only  question 
remaining  to  be  considered. 

As  to  this  question,  it  is  not  disputed,  and,  I  presume, 
not  doubted,  that  if  Ha'nley  had  a  good  defense  to  the  at- 
tachment suit,  and,  by  collusion  with  the  plaintiff,  neglected 
to  make  his  defense  for  the  puqiose  of  defrauding  Ins  sure- 
ties, these  facts  would  constitute  a  good  defense  for  them  in 
a  siiit  Du  their  undertaking.  (See  authorities  collected  and 
discussed  in  Dmiglasa  v.  Howlaud,  24  Wend.  3S;  and  see 
likldkv.  Baker,  13  Cal.  306.) 

Is  it,  then,  a  good  defense  to  an  action  on  a  promissory 
note  to  show  that  the  consideration  for  which  it  was  given 
was  money  won  by  gambling? 

As  to  whether  contracts  of  wager  in  general  were  valid  at 
common  law,  there  is  some  conflict  of  opinion  disclosed  by 
the  American  cases,  but  the  weight  of  authority  is  so  decid- 
edly in  favor  of  their  validity  that  I  thinkthereought  never  to 
have  been  a  doubt  of  it.  The  ancient  common  law,  however, 
■was  altered  in  respect  to  this  matter  by  numerous  English 
statutes,  and  it  has  been  held  by  this  court  that  English  stat- 
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ntes  in  force  at  tlie  date  of  the  declaration  of  American  inde- 
pendence and  applicable  to  our  sitnatioii,  are  a  pari  of  tlie 
common  law  whicli  we  have  adopted.  (Ex  parte  Blancliard, 
9  Nev.  105.)  I  should  bave  felt  some  hesitation  in  coming 
to  tills  concluaiou  if  tlie  matter  bad  been  res  integia;  but  I 
tbink  that  after  baying  been  once  bo  determined  the  point 
should  not  be  unsettled  except  for  very  weighty  and  conclu- 
sive reasons ;  and  none  such  bave  been  suggested  in  this 
case. 

It  follows,  therefore,  that  we  have  adopted  the  common 
law  upon  the  subject  of  wagers  as  altered  by  the  statute  of  9 
Anne,  c.  14,  by  the  first  section  of  which  it  is  enacted  "  that 
all  notes,  bills,  bonds  *  ♦  *  given  *  *  *  ]>y  any 
person  or  persona  whatsoever,  where  the  whole  or  any  part 
of  the  consideration  »  *  *  shall  be  for  any  money  or 
other  valuable  thing  whatsoever,  won  by  gaming,  *  *  * 
shall  be  utterly  void,  frustrate,  and  of  noue  effect,  to  all 
intents  and  purposes  whatsoever,"  etc.     (4  Bac.  Ab.  456.) 

This,  then,  is  the  law  of  this  state,  except  so  far  as  it  toay 
be  controlled  by  our  own  statutes;  and  there  is  nothiDg  that 
I  am  aware  of  in  the  laws  of  Nevada  to  limit  its  opera- 
tion except  for  the  protection  of  a  bona  fide  assignee  for 
value  of  a  note  or  bond,  which  the  statute  of  Anne  makes 
absolutely  void. 

Taking  the  answer  of  Cook  for  true,  the  plaintiff  here  is 
not  a  bona  fide  assignee  for  value  of  the  note  sued  ou,  and  a 
defense  which  would  have  been  good  against  the  payee  is 
good  against  him. 

The  word  used  in  the  statut«  of  Anne  is  "gaming,"  and 
that  used  in  Cook's  answer  aud  affidavit  is  "gambling;"  but 
they  are  defined  and  treated  as  synonymous.  (See  Bun-ill's 
and  Wharton's  Law  Dictionaries.) 

Au  objection  is  made  to  the  answer  that  it  does  not  show 
what  particular  sort  of  gambling  the  mouey  in  question  was 
won  at.  But  this  is  an  objection,  if  valid,  to  be  takeu  by 
special  demurrer  to  the  answer,  and  is  no  reason  for  deny- 
ing the  right  to  answer. 

The  judgment  should  be  reversed,  and  the  appellant 
allowed  to  file  his  answer  and  defend  the  action. 

It  is  so  ordered.  /  -  i 

U,y„,.rJb,COl.H^IC 


76  Clark  v.  SmonaE.  [Sap.  Ct. 

Aliment  for  Appellant. 
[No.  753.] 

C.  H.  CLAKK,  Appellant,  v.  MABK  STROUSE,  Ke- 

BPOSDENT. 

SsityiaE!  OF  NoncR  or  Affrai., — Where  a  copy  of  the  notict>  of  appeal  was 
scrveil  on  the  attorueya  for  defendant  at  a  certain  time  abd  place  by 
"eiliibiting  to  them  pemonallj  the  Bflid  copy  and  by  lettviug  the  aame 
in  B  coDspicuons  place  in  their  office:"  HM,  a  aabstautial  oompliauce 
with  the  statute . 

EXTBNDINQ     TlUK     TO     Fu-R     SlATEMENT     O'S     IkloTlOII     rOB   NeW   TbUL. — Au 

order  sigiied  by  the  jodga  eiteuding  the  time  flied  by  statate  for  filing 
a  Btatement  on  motion  for  a  new  trial,  must  not  only  be  signed,  bntmnat 
be  filed  with  the  papers  in  the  case,  or  entered  of  record  in  the  minntea 
of  the  conrt,  wilhiu  the  time  prescribed  byBtatute, 
AviNnuEST  OF  ItEconna  afteb  AiuocrBKiitiNT  or  Tkbu. — After  the  term  of 
court  expires,  the  records  cannot  be  lunen.ded,  nuleea  there  is  aomethiug 
in  the  record  to  amend  by. 

Appeal  from  tlie  District  Court  of  tlie  First  Judicial 
District,  Storey  County. 

The  facts  are  stated  in  the  opinion. 

F.  V.  Drake,  for  Appellant. 

I.  The  statement  on  the  motion  for  a  new  trial  was  not 
filed  in  time  (practice  act,  sec.  197),  unless  the  second 
order  of  the  judge,  extending  time  to  defendant  to  file  his 
statement,  restored  the  statutory  waiver  and  saved  to 
respondent  his  right  to  the  motion.  Bnt  this  order  was 
coram  twn  judice  and  void.  The  waiver  had  accrued  and 
the  subsequent  order  of  the  judge  did  not  restore  it,  (_Kil- 
lip  V.  Umpire  Mill  Co.,  2  Nev.  35;  Wti/man  v.  Shiverich,  3 
Nev.  299;  Leech  v.  Wesl,  2  Cal.  95;  Hegler  v.  ffetKMl,  27 
Cal.  491;  TJunnps'on  y.  Lynch,  43  Cal.  482;  Bear  River  Co. 
V.  Bohs,  24  Cal.  354;  Calderwell  v.  Broolca,  28  Cal.  153; 
Seeley  v.  Sabastiaii,  3  Oregon,  563.) 

II.  The  data  of  the  order  would  be  presumed  to  be  of 
the  date  of  filing,  and  the  court  could  not  have  amended  at 
tlie  time  of  the  hearing  of  the  motion,  for  the  reason  that 
the  term  ot  court  in  which  the  order  was  made  had  espii'ed. 
{KilUp  V.  Empire  Mill  Co.,  2  Nev.  35;  Bramjer  v.  diallis,  9 
Cal.  351;   Baldwin,  v.   Kramer,   2  Nev.   583;    L>e  Castro  v. 
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Sichardson,  25  Cal.  49;  Hegkr  v.  HencMl,  27  Cal.  492; 
Bank  V.  S.  t.  Moss,  6  How.  39;  Lobdelly.  Hall  (ou  petition 
for  rebeariDg),  3  Nev.  522;  Botoers  v.  Beck,  2  Nev.  143; 
State  T.  National  Bank,  4  NeT.  358.) 

III,  Bat  granting  for  the  parposes  of  tlie  argoment  that 
this  reconl  order  of  tlie  judge  was  made  and  signed  on  or 
before  tlje  13tb  of  April  (tbe  date  limited  in  the  first  order), 
still  it  did  not,  nor  could  it  be  endowed  with  validity  or 
force,  or  become  in  fact  an  "order,"  unless  filed  with  the 
clerk  within  the  time  limited  in  the  first  order  and  prior  to 
the  waiver.  {CaTpevter\.  Thurston,  30  Cal.  123;  Campbell 
T.  Jonts,  41  Cal.  515;  SchuUxv.  Winter,  7  Hiey.  130.) 

IV.  Courta  have  invariablj  enforced  a  rigid  observance 
of  the  statute  in  all  proceedings  under  the  code.  Uniformity 
and  certainty  in  practice  could  never,  otherwise,  be  estab- 
lished. {Esteihj  V.  Larco,  24  Cal.  179;  Elaas^ery.  Hunter, 
26  Cal.  279;  Jenktm  v.  Frink,  27  Cal.  337;  Aram  v.  Shatlen- 
be^ger,  42  Cal.  275;  Dean  v.  Priic/iard,  9  Nev.  233;  McJFil- 
liams  V.  Eerechman,  6  Nev.  263;  White  v.  Tf^ifc,  6  Nev.  21; 
Shei-man  v.  Shaw,  9  Nev.  151.) 

Mesick  t&  Seely,  for  Bespondent. 

By  the  Court,  Hawlet,  C.  J. : 

It  is  claimed  by  respondent  that  the  record  failed  to  show 
any  service  of  the  notice  of  appeal.  The  proof  of  service 
is  contained  iu  an  afBdavit  made  by  appellant's  counsel, 
wherein  he  states,  that  on  the  10th  day  of  July,  1875,  be- 
tween tlie  hours  of  ten  o'clock  A.H.  and  four  o'clock  f.u., 
he  served  a  copy  of  the  notice  of  appeal  on  the  attorneys 
for  defendant,  by  "exhibiting  to  them  personally  the  said 
copy,  and  by  leaving  the  same  in  a  oonspicuons  place  iu 
their  o£&ce."  The  statute  provides  the  manner  in  which 
seiTiee  must  be  made,  (i  Comp.  L.  1557,  1568,  1659.) 
"When  personally  mode  it  is  by  delivery  of  a  copy  to  the 
party  or  bis  attorneys.  If  service  is  made  upou  tbe  attor- 
neys and  they  are  absent,  and  there  is  no  person  in  their 
office  having  charge  thereof,  it  may  be  made  by  leaving  a 
copy,  within  certain  hours,  in  a  conspicuous  place  iu  the 
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office.  lu  this  case,  it  appears  that  the  attorneys  -were  pres- 
ent in  their  office;  hence,  the  service  should  have  been 
made  by  delivering  to  tbem  n  copy  of  the  notice;  and  if  so 
mtide,  this  fact  ought  to  have  been  so  stated  in  a  direct  way 
in  the  affidavit.  We  think,  however,  that  the  fair  and  rea- 
sonable conatructiou  to  be  placed  upon  the  language  used 
ill  the  affidavit  is,  that  appellant's  counsel  exhibited  the  copy 
to  the  attorneys  for  defendant,  and  then  left  it  with  tbem  in 
their  office,  and  that  this  amounted  to  a  delivery  to  them  of 
the  notice  aa  required  by  section  496  of  the  practice  act. 

From  the  statement  on  appeal,  we  find  that  the  judgment 
in  this  case  was  entered,  in  favor  of  plaintiff,  on  the  24tb 
clay  of  March,  1875.  That  within  five  dajs  thereafter  the 
defendant  Strouse  gave  proper  notice  of  his  intention  to 
move  for  a  new  trial.  That  on  the  2d  day  of  April,  1875, 
the  time  for  filing  a  statement  on  motion  for  a  new  trial 
was,  by  an  order  of  the  district  judge  filed  in  said  cause, 
extended  until  the  13th  day  of  April,  1875.  That  on  the 
IGth  day  of  April,  1875,  an  order  of  the  district  judge,  bear- 
ing no  date,  was  filed,  extending  the  time  until  the  23d  day 
of  April,  1876.  The  statement  on  motion  for  a  new  trial 
was  also  filed  on  the  16th  day  of  April,  1875.  These  pro- 
ceedings occurred  during  the  March  term  of  the  court. 

At  the  June  term  of  the  court,  to  wit,  on  the  3d  day  of 
July,  1875,  the  cause  was  called  for  hearing  npon  defend- 
ant's motion  for  a  new  trial,  at  which  time  counsel  for 
plaintiff  moved  to  strike  from  the  files  the  statement  on  mo- 
tion for  a  new  trial  upon  the  ground,  among  others,  that  the 
last  order  of  the  judge  extending  the  time  to  file  the  state- 
ment was  estra-judicial  and  void.  Whereupon  the  court, 
ivgainst  the  objection  of  plaintiff's  counsel,  allowed  the  de- 
fendant to  offer  testimony  tending  to  prove  timt  said  order 
was  made  on  the  13th  day  of  April,  1875.  On  the  10th  day 
of  July,  1875,  the  court  granted  a  new  trial,  fi-om  which 
order  this  appeal  is  taken. 

Even  it  we  should  concede  the  admissibility  of  the  testi- 
mony offered  to  establish  tlie  date  when  the  order  was 
signed,  we  think  it  woiild  uot  benefit  the  respondent.  We 
are  of  opinion,  that  an  order  signed  by  the  judge,  extending 
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tlie  time  fixed  bj  statute  for  filing  a  statoment  on  motiou  for 
a  ne^y  trini,  must  not  only  be  signed,  but  mnst  be  filed  witU 
tbe  papers  in  the  case,  or  entered  of  record  in  the  minutes 
of  tliG  court,  within  the  time  prescribed  by  statute.  {Camp- 
bell \.  Joim,  4lCal518.) 

In  this  casQ,  aa  the  court,  by  its  first  order,  had  extended 
the  time  for  filing  the  statement  until  and  including  tbe  13lb 
day  of  April,  1875,  the  second  order  must  not  only  have 
been  signed,  but  must  have  been  filed  within  that  time.  No 
proof  was  offered  tending  to  show  that  it  had  been  so  filed. 

But  the  objection  made  by  appellant  was  well  tabeu,  aud 
ought  to  have  been  sustained.  The  record  could  not  bo 
amended  after  the  expiration  of  the  term,  except  upon 
proceedings  instituted  for  that  purpose  prior  to  the  expira- 
tion of  the  term.  If  a  motion  had  been  made  to  correct  tlie 
date  in  the  order  of  the  judge  during  the' term  of  court  at 
which  it  was  filed,  the  court  would  have  been  authorized  to 
hear  testimony,  and  to  correct  the  record  so  as  to  conform 
to  the  facts.  But  after  the  term  expired,  the  record  could 
not  be  amended  unless  there  was  something  in  the  record 
to  amend  by. 

This  general  principle  is  well  settled  by  the  decisions  iu 
this  state.  {KUUpy.  TheEmpire  MillCo.,  2  Nev.  34;  Lobdell 
V.  Ball,  3  Nev.  623;  The  State  of  Nevada  y.  The  Fhst  Na- 
tional Bank  of  Nevada,  4  Nev.  358;  and  iu  California,  Be 
Castro  V.  Eichardsoii,  25  Cal.  61.) 

It  necessarily  follows  that  the  court  erred  in  not  granting 
plaintiff's  motion  to  strike  from  the  files  the  statemeut  on 
motion  for  a  new  trial.  The  judge  having  extended  the 
time  to  file  the  statement  until  the  13th  day  of  April, 
1875,  and  no  order  appearing  in  the  records  of  the  case  to 
have  been  made  before  the  expiration  of  that  date,  and  no 
statement  having  been  filed  within  that  time,  the  defendant 
must  be  considered  as  having  waived  his  right  to  file  a  stato- 
ment (practice  act,  sec.  197) ;  and  the  court,  as  was  said  by 
Cnrrey,  J,,  in  Ilegeler  v.  llaickell,  "was  powerless  to  rescue 
the  case  from  the  consequences  of  the  defendant's  default." 
(27  Cal.  494;  ]V1tiieman  v.  Shiverid:,  3  Nev.  299;  Cawphell 
V.  Jones,  evpra.)   It  is  not  claimed  that  any  error  appears  in 
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tlie  judgmeat-roU;  and  as  tliere  was  uo  statement  on  motion 
for  a  new  trial  which  could  be  regarded  by  the  court,  the 
order  granting  a  new  trial  must  be  rerersed. 
It  is  BO  ordered. 


[No.  7-24.] 

GE0IK3E  W.  PHELPS,  Kespondest,  v.  JAMES  DUFFY, 
Appellant. 

FoBRioH  JuDGUKiiT — JcTHiEDicnoN  Vkyd  TtoT  BE  AujEOED. — In  bringing  mit 
npun  a.  jodgment  recovered  in  a  Bister  B(ate  it  ia  not  necessftty  to  nllego 
iu  the  complaint  that  the  conrt,  in  nhich  the  judgmeut  was  rendered, 
hiid  jurisdictiou  either  of  the  Htibject-m alter  of  tlio  action,  or  of  the 
defendant.     'Want  of  jurisdictiou  ia  matter  of  defense. 

Idem — Pbacticb  Act. — If  seclion  59  of  (be  practice  act  applies  to  foreign 
judgmeutH,  then  Ihe  ooinplalul  is  sufflcient  in  this  case,  for  the  reason 
that  it  conforiDB  to  the  provision  of  this  section. 

App£AL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  are  stated  in  the  opinion. 

T.  W.  W.  Bavles  and  Tlioa.  WeUa,  for  Appellant. 

I.  Tlie  complaint  in  this  cause  is  radically  defective. 
There  is  no  exemplification  of  the  judgment  sued  upon,  nor 
is  there  any  allegation  that  the  foreign  conrt  was  a  court  of 
record,  or  of  general  jiiriadiction,  or  tbat  it  had  jurisdiction 
of  the  subject-matter  in  this  case.  Jurisdiction  must 
appear  by  the  record,  and  is  not  to  be  presumed.  {FUhery. 
Lane,  3  Wilson,  303;  Bi'chanau  v.  Rwier,  9  East,  192; 
'TkuTbe>-  y.  Blackbo'irtie,  1  N.  H.  242;  Hall  v.  n'illiams,  1 
Fairf.  278,  286;  Eave  v.  Coolc,  8  Cal.  449;  Aldt-ich  v.  Kin- 
ney,  4  Conn.  380;  Hally.  JFtUiams,  6  Pick.  232;  Kibbe  t. 
Kibbe,  Kirby's  Rep.  119;  Itobinmii  v.  Wari^s  Exrs.,  8  Johns. 
86;  BUseU  v.  BHggs,  9  Mass.  462;  Rogers  v.  Coleman,  Hard- 
ing's Eep.  423;  Benton  v.  Burgot,  10  Sergt.  &  E.  242;  Bor- 
deii  y.  Fitch,  15  Johns.  121;  Goodrich  y.  Jenkins,  6  Ohio, 
43;  Gioin  v.  McCanoll,  1  Sm.  &  Mar.  368;  Steen  v.  Sieen  et 
al,  3  Cushman,  513;  Smith  v.  Smith,  17  111.  480;  1  Smith's 
L.  Cases,  part  2,  1021  el  aeq.) 
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In  tLe  cases  cited  by  respondent,  it  appears  in  every  case 
that  the  court  jironouncing  Jiidgraent  was  a  c<jnr(  o/i-ecord, 
and  that  therefore  preatiniption  was  indulged  as  to  the  regu- 
larity of  the  proceedings. 

II.  Section  d9  of  the  civil  practice  act  of  this  state  is 
intended  to  apply  to  domestic  judgments. 

A  similar  section  (161)  of  the  New  York  code  has  been  so 
constmed.  {Hollister  v.  IloUUie);  10  Howard  E.  K.  539; 
Corwin  V.  Merritt,  3  Barb.  341.) 

Lewis  &  Deal,  for  Respondent. 

I.  It  is  only  necessary  to  allege  jurisdiction  in  the  court 
in  which  the  judgment  upon  which  the  action  was  brought 
in  thecoeeof  a  court  whose  title  indicates  that  it  maybe 
one  of  limited  jurisdiction.  Want  of  jurisdiction  is  matter 
of  defense.  (1  Estee's  PI,  and  Forms,  450,  and  cases 
there  cited;  1  Abbott's  Forma,  333;  ifheelej-Y-  Ruymovd,  8 
Cowen,  314;  Low  v.  Buirowa,  12  Cal.  188.) 

II.  It  appears  from  the  face  of  the  complaint  that  the 
judgment  was  entered  in  a  court  having  general  jurisdic- 
tion. (Fort  V.  Sfevem,  17  Wend.  487;  1  Chitfy  on  Plead. 
371.) 

III.  The  complaint  in  this  case  is  in  accordance  with  the 
provisions  of  section  1122,  Comp.  Laws.  This  applies  to 
the  judgment  of  a  foreign  court.  (Halsleati  v.  Black,  17 
Abb.  Pr.  228.) 

By  the  Court,  Beattt,  J. : 

This  is  a  suit  upon  a  judgment.  There  was  a  general 
demurrer  to  the  complaint,  which  was  overruled,  with  leave 
to  answer.  Failing  to  answer  in  time,  the  defendant  was 
defaulted,  and  judgment  thereupon  entered  for  the  plaintiff. 
On  appeal  from  the  judgment,  the  only  question  presented 
is  this:  Does  the  complaint  state  facts  sufficient  to  cousti- 
tute  a  cause  of  action?  The  specific  objection  to  the  com- 
plaint urged  upon  the  argument  is,  that  it  does  not  show 
that  the  court  in  which  the  jndgment  is  alleged  to  have  been 
recovered  had  jorisdictionoitherof  the  subject-matter  of  the 
action  or  of  the  defendant.   The  portion  of  the  complaint  to 
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irhicli  this  objection  applies  is  as  follows:  "TbatoD,  etc.,  at 
tlie  city  and  county  of  San  Francisco,  state  of  California,  in 
the  district  conrfc  of  the  fourth  judicial  district  of  the  state  of 
California  in  and  for  the  said  city  and  county  of  San  Fran- 
cisco, in  an  action  therein  pending  between-plaiutiEF  and 
defendant,  said  court  last  above-mentioned,  duly  adjudged 
that  plaiatifT  should  havo  and  recover,"  etc. 

In  support  of  the  demurrer,  we  have  been  referred  to  a 
great  many  cases  in  which  it  has  been  held  that  a  judgment 
has  no  validity  outside  ot  the  state  in  which  it  has  been  ob- 
tained, unless  the  court  by  which  it  was  given  had  jurisdic- 
of  the  subject-matter  and  of  the  parties.  This  proposition 
is  not  disputed;  and  there  can  be  no  doubt  that,  in  an  action 
of  this  kind,  where  the  fact  of  jurisdiction  is  put  in  issue  by 
proper  pleadings,  the  plaintiff  must  fail  at  the  trial,  unless 
he  can  show  the  facts  necessary  to  confer  jurisdiction.  But 
whether  jorisdiction  must  bo  alleged  in  the  complaint, 
either  in  general  terms  or  by  specific  averment  of  the  facts 
necessary  to  confer  it,  is  another  question.  Very  few  of 
the  cases  cited  by  appellant  touch  this  question;  and  there 
is  but  one  in  which  it  was  directly  involved  and  decided. 
That  was  the  case  of  McLanghliii  v.  Nidtols  (reported  in  13 
Abb.  Pr.  R.  244),  decided  by  the  supreme  court  of  the 
second  district  of  New  York.  No  other  case  that  bos  fallen 
under  my  observation  goes  to  the  same  extent;  and  that 
case  is  scarcely  reconcilable  with  the  decisions  of  other 
courts  of  higher  authority  in  New  York.  It  has,  however, 
led  both  Wait  and  Abbott,  in  their  works  upon  forms  and 
practice,  to  state  the  rule  to  be  that  the  complaint,  in  this 
class  of  actions,  must  at  least  show  that  the  court  in  which 
the  judgment  was  rendered  was  a  court  of  general  jurisdic- 
tion. Estee  states  the  rule  otherwise.  In  view  of  this  di- 
versity of  opinion,  it  becomes  important  to  inquire  what 
were  the  approved  precedents  for  declarations  upon  foreign 
judgments  in  England  before  the  new  rules  of  pleading  in- 
troduced by  the  adoption  of  the  code. 

These  precedents  will  be  found  in  the  second  volume  of 
Chitty's  Pleadings,  pp.  244  and  413;  and  neither  those  in 
debt  (which  was  the  proper  form  of  action  on  the  judgment 
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of  a  sister  state)  nor  those  in  assumpsit  contain  any  allega- 
tion as  to  the  jarisdiotion  of  the  oonrt.  These  precedents 
are  founded  npon  decisions  made  before  and  abont  the  time 
of  the  TevolatioD  by  the  conrts  of  highest  authority  in 
England.  In  framing  them,  Mr.  Chitt;  had  the  case  of 
IFai&er  T.  Jf^ler  (1  Doug.  5),  decided  by  Lord  Mansfield  in 
the  King's  Bench  in  1778,  directly  in  view,  and  the  form  be 
gives  of  a  declaration  in  debt  upon  a  Jamaica  judgment  is 
taken  from  the  declaration  in  that  case,  leaving  out  what 
the  conrt  there  decided  to  be  Burplnsage ;  among  other 
things,  the  statement  that  the  court  in  Jamaica  ^as  a  court 
of  record. 

The  authority  of  Mr.  Chitty  upon  questions  of  pleading 
has  always  been  very  high,  and  there  can  be  no  doubt  that 
his  precedents  have  been  generally  followed  in  this  country 
iu  the  numerous  actions  upon  state  judgments  that  have 
been  brought  since  their  publication.  The  fact  that  bnt 
one  case  can  be  found  in  which  the  form  of  declaration 
sanctioned  by  him  has  been  held  substantially  defective,  ia 
the  strongest  sort  ofproof  that  it  is  generally  esteemed  suffi- 
cient. In  fact,  it  is  clearly  to  be  implied  from  the  language 
of  many  of  the  cases  that  want  of  jurisdiction  is  matter  of 
defense.  It  seems  to  be  established  that  defendant  can 
take  advantage  of  it  by  pleading  the  general  issue;  but 
there  never  could  have  been  any  question  of  this,  as  there 
frequently  lias  been,  if  it  had  been  considered  necessary 
that  the  declaration  should  allege  jurisdiction. 

The  case  of  Kihbe  v.  Kibbe  (Kirby,  119),  was  decided  in 
Connecticut  in  1786,  before  Chitty  wrote,  bnt  after  Lord 
Mansfield's  decision  in  WUterv.  Walker,  aiipra.  The  attorneys 
in  that  case  certainly  did  not  undei'stand  the  rule  to  be  as 
contended  for.  For  the  defendant  having  plendod  specially 
■want  of  jurisdiction  in  the  foreign  court,  the  plaintiff  replied 
the  facts  which  he  claimed  gave  jurisdiction.  Issue  in  law 
was  finally  joined  upon  demurrer  to  the  snr-re joinder. 

Of  course,  under  the  rule  that  judgment  must  be  given 
upon  the  whole  record  against  the  party  who  has  committed 
the  first  fanlt  in  pleading,  it  was  proper  for  the  court  to 
pronounce  upon  Uie  sufficiency  of  the  declaration.    This 
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they  (lid,  and  decided  that  it  was  fatally  defective,  becanse 
it  did  uot  allege  facts  Deceasaiy  to  confer  jnrisdictioQ.  It 
ia  evident,  however,  that  this  point  was  not  necessarily 
in  question,  because  the  pleadinga  sab»eqnent  to  the  decla- 
ration showed  affirmatively  that  the  foreign  conrt  did  not 
have  jurisdiction. 

The  case  of  Ikurber  v.  Blackhowne  (IK.  H.  242),  was 
also  decided  upon  the  ground  that  the  record  did  not  show 
jurisdiction  in  the  foreign  court.  But  I  am  inclined  to 
iufer,  from  the  language  of  the  opinion,  that  the  judgment  in 
that  case  had  been  pleaded  with  a  profert,  and  set  out  upon 
oyer  demanded,  and  that  the  record  spoken  of  was  not  the 
pleadings  in  that  case,  but  the  exemplified  judgment  of  the 
foreign  court.  But  however  this  may  be,  there  are  no  other 
cases  that  support  the  appellant,  and  the  authority  of  these 
cases  is  very  weak  against  the  strong  negative  testimony  in 
favor  of  the  correctneaa  of  Chitty's  forms. 

The  case  of  Newell  v.  Newton  (10  Pick.  470),  is  not  in 
point,  for  that  involved  the  sufficiency  of  a  plea  in  abate- 
ment, upon  the  ground  of  the  pendency  of  another  action 
for  the  same  cause  in  another  state.  Pleas  in  abatement 
are  judged  by  stricter  rules  than  declarations;  they  must 
be  certain  to  every  intent,  and  defects  in  them  may  be 
reached  by  general  demurrer,  which  in  declarations  can 
only  be  reached  by  special  demurrer. 

The  case  of  Wheeler  v.  Raymond  (8  Cowen,  311),  also  in- 
volved the  sufficiency  of  the  same  plea,  and  it  was  sus- 
tained. A /orliori  a  declaration  in  substance  the  same 
^Tould  have  been  held  good.  Yet,  in  that  cnseitwasnot 
alleged  that  the  Vermont  court  was  one  of  general  jurisdic- 
tion; .neither  were  all  the  facts  necessary  to  confer  jurisdic- 
tion alleged.  This  was  one  of  the  objections  taken  to  the 
plea,  and  in  reference  to  which  the  court  says  (p.  314) : 
"lu  pleading  the  judgments  of  courts  of  limited  jurisdic- 
tion, it  is  necessary  to  state  the  facts  upon  which  the  juris- 
diction of  sncJi  courts  is  founded ;  but  with  respect  to  courts 
of  general  jurisdiction,  such  averments  are  uot  necessary," 
From  which  it  appears  thab  in  the  absence  of  any  allegation 
on  the  subject,  the  court  iu  Vermont  was  presumed  to  be  a 
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court  of  general  jurisdiction.  This  was  certainly  in  conflict 
vith  the  case  of  MeLaughliii  T.  Nkhol,  supni.  (See  alao  17 
Wend.  4S5.) 

My  conclusion  is,  that  the  complaint  in  this  case  is  snffi- 
cient,  witbont  reference  to  any  of  the  provisions  of  our 
practice  act.  If  section  59  applies  to  suits  upon  foreign 
judgments,  oa  is  held  in  Halslead  v.  Black  (17  Abb.  Fr.  K. 
227),  and  there  is  no  decision  to  the  contrary,  it  is  suffi- 
cient, for  the  reason  that  it  conforms  to  the  provisions  of 
that  section. 

Judgment  affirmed. 
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[No.  709.] 
IN  THE  MATTER  OP  THE  ESTATE  AND  GUAEDIAN- 
BHIPOFMAKYWINKLEMAN.AMINOIt.    JOHN 
.  C.  BADENHOOF,  Appellant,  v.  J.  K.  JOHNSON, 
Respondent. 

ApcoiNTMKNTor  GoABDTui-^IiiTBBKBror  MiHOH. — In  the  appointmeat  at  a 
guardioD  the  iuCeretit  of  tha  minor  ia  the  pommonnt  cousitlemtiou'.  Tha 
.  parenlal  Teqneet  U  entitled  to  great  weight  and  ought  to  pravoil  nnlesa 
good  reasou  to  the  contrnry  ha  ithown. 

Idkm— How  Mu>K. — The  diatiict  jodge  has  no  nathoril7  to  appoint  any  pet- 
son  gnatdiun  of  the  person  or  estate  of  a  minor  elcept  npon  a  written 
petition  in  his  behaU  and  alter  notice  of  liis  application. 

Appeal  from  the  District  Coart  of  the  Seoond  Judicial 
District,  Dou^lus  Coonty. 

The  facts  are  stated  in  the  opinion. 
Robert  M.  Clarke,  for  Appellant. 
G.  P.  Harding,  for  Bespondent. 

By  the  Court,  Beatti,  J. : 

Mary  "Winkleman,  an  infant,  -was  left  an  orphan  by  the 
death  of  her  father  on  the  5lh  of  February,  1874.  The 
respondent  petitioned  to  be  appointed  guardian  of  her 
person  and  estate,  and  was  so  appointed  on  Febrnaiy  10, 
1874.    The  order  appointing  him  was  reversed  by  thia  court 
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Oil  tlie  appeal  of  the  present  appelltint  upon  tliegroimJ  tbat 
it  bad  been  made  witliout  notice  to  tbe  relatives  of  tlie 
minor.     (See  9  Nev.  303.) 

Afterwards  respondent  and  appellant  eocb  filed  a  j^etitioa 
in  Lis  own  beliaU  to  be  appointed  gnardian,  and  notice  to 
tbe  relatives  wtis  given.  Tbe  bearing  of  tbese  petitions  wiiS 
continued  from  time  to  time,  and  finally  botb  were  beard 
togetber.  At  tbe  bearing  a  large  amount  of  testimony  was 
offered  by  eacb  of  the  applicants  for  tbe  purpose  of  prov- 
ing his  own  fitness  for  tbe  trust  and  tbe  unfitness  of  the 
other.  Tbe  district  judge  thereupon  appointed  respondent 
guardian  of  the  estate  of  the  minor,  and  the  respondent 
and  appellant,  jointly  with  a  Mr.  Frevert,  guardian  of  ber 
person.  From  tbeseorders  tbe  appeal  is  taken.  There  is  no 
properly  authenticated  statement  on  appeal,  but  by  stipula- 
tion of  the  parties  certain  testimony  embodied  in  the  tran- 
script, is  to  be  considered  by  tbe  court  for  the  purpose  of 
determining  whether  the  judgment  and  decision  of  the  court 
was  contrary  to  law  in  any  respect. 

It  is  contended  in  tbe  first  place  that  tbe  court  erred  in 
refusing  to  appoint  appellant,  and  iu  appointing  respondent, 
because  it  was  the  dying  reijuest  of  tbe  father  of  tbe  minor 
that  appellant  should  be  appointed.  But  the  law  is,  that 
the  interest  of  the  minor  is  the  paramount  consideration; 
and  although  tbe  parental  request  is  entitled  to  great  weight, 
and  ought  to  pi-evail  in  tbe  absence  of  good  reasons  to  the 
contrary,  yet  it  is  not  conclusive,  and  must  be  disregarded 
when  the  interests  of  tbe  ward  plainly  require  it.  (See  9 
Nev.  803,  and  authorities  cited  by  appellant  in  (bat  case.) 
"Whether  the  testimony  in  this  case  was  sufficient  to  justify 
the  district  court  iu  refusing  to  appoint  the  person  desig- 
nated by  the  dying  request  of  the  fatlier,  is  a  question  which 
the  condition  of  the  record  and  the  terms  of  the  stipulation 
above  mentioned  preclude  us  from  considering, 

Tbe  only  other  point  relied  upon  is  that  the  court  erred 
in  appointing  Frevert  one  of  the  joint  guardiaus  of  the 
minor's  pereon,  Frevert  had  filed  no  petition  to  be  ap- 
pointed, and  of  conrse  no  notice  of  an  application  by  him 
had  been  given  to  the  relatives.    It  is  argued  that  the  pro- 
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bate  judge  has  do  authority  to  appoint  any  person  gnardian 
of  llie  person  or  estate  of  a  minor  except  upon  a  written 
petition  in  Lis  behalf,  and  after  notice  of  bis  application. 
This  seems  to  be  a  fair  if  uot  the  only  construction  of  the 
law  (Comp.  L.,  sec.  833),  and  clearly  appears  to  be  the 
safest  and  the  beat;  for  to  bold  that  upon  the  petition  of  A. 
and  notice  thereof  to  the  relatives,  B,  or  C.  could  be  ap- 
pointed guardian,  might  often  deprive  those  interested  of 
any  opportunity  of  opposing  an  improper  appointment.  It 
follows,  from  this  view  of  the  law,  that  the  appointment  of 
Frevert  was  erroneous.  But  the  difficult  and  embarrassing 
question  reniuns;  what  order  ought  this  court  to  make 
under  the  circumstances?  There  seems  to  be  little  doubt 
that  if  the  appointment  of  Frevert  as  one  of  the  Joint  guar^ 
diaus  of  the  person  is  set  aside,  the  appointment  of  the 
other  joint  guardians  should  also  be  set  aside,  because  we 
cannot  know  that  eitlier  would  have  been  appointed  except 
in  conjunction  with  the  other  two.  But  the  appointment  of 
Johnson  as  solo  guardian  of  the  estate,  although  embraced 
in  the  same  order  by  -which  the  joint  guardians  of  the  per- 
son were  appointed,  ia  really  an  independent  act;  and  as  tlie 
statnte  authorizes  the  appointment  of  separate  guardians  of 
the  person  and  estate,  it  does  not  seem  very  clearly  to  fol- 
low that  because  one  part  of  the  order  is  invalid  it  whould 
be  wholly  set  aside.  We  have  concluded,  however,  after 
much  consideration,  that,  aa  the  estate  of  tho  minor  must  be 
subjected  to  the  cost  of  another  proceeding  for  the  appoint- 
ment of  a  guardian  or  guardians  of  her  person,  and  as  the 
hearing  of  that  application  will  involve  all  tho  matters  in 
controvei-sy  in  this  proceeding,  and  since  the  selection  of  a 
guardian  for  the  person  may  be  in  some  measure  dependent 
upon  the  guardianship  of  the  estate,  it  would  be  better  to 
reverse  the  order  completely  and  remit  the  whole  matter  to 
the  unembanassed  discretion  of  the  district  judge. 

The  order  appealed  from  is  reversed  and  the  cause  re- 
manded, with  leave  to  appellant,  respondent  and  all  parties 
interested  to  make  application  for  (ho  guardianship;  per- 
sonal notice  of  the  hearing  to  bo  served  on  the  relatives  and 
those  entitled  to  notice  at  least  five  days  before  the  same  is 
brought  on.  u„„..,„C00glc 
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CoMTiNniKOE  oz,  Cbiuiku.  Cus  roB  TBU  Tebm-— Sbchok  S30T  Covpilbd 
LiwB. — In  coDstming  section  S62  of  tbe  ciimiuul  practice  act;  Held, 
that  the  fact  that  a  disARtrons  ftre  hud  occurred  deatroying  the  court- 
honse  and  bo  much  of  the  city  of  Virgiaia  na  to  render  it  impOBeible  for 
the  court  to  Bud  n  suitable  room  in  which  to  meet,  wbb  anfficient  to  an- 
thorize  the  court  to  oonliuae  the  trial  of  cunseB  for  the  term. 

iDEM.^CourtH  UHually  require,  and  ordiunrily  ahoald  require,  a  showing  to 
be  made  by  affidavits,  in  order  to  continua  caaKeii  for  the  term,  vbeii 
anch  contipnniica  ia  objucttd  to  by  either  party;  but  when  a  condition  of 
affaiis  eiiots  that  in  notorious,  aud  about  which,  from  ita  very  nature, 
there  coald  be  no  conflict,  tbe  contt  is  aathorized,  of  its  ovu  motion, 
to  continue  the  causea  for  the  term,  {Bt  FarU  Shmley,  i  NeT.  IIC, 
affirmed.) 

Smrao  Cauaks  win  Tain,  ixjiiino  ihs  TBnM.—Tha  regulation  of  the  busi- 
ness of  the  term  is  a  matter  eiclusively  within  the  control  of  the  judge, 
and  cnnnot  be  interfered  with  by  this  court  upon  a  writ  of  habfos  corpus. 

Btcaon  682  of  CniMmiL  Praotick  Act  CoNsninEli, — Section  583  of  tho 
oriminal  practice  act  (1  Comp.  L.  2207)  is  intended  to  prevent  arbitrary, 
willful  or  oppressire  delays;  and  whenever  this  appears  to  be  the  case, 
the  ileCendant  is  entitled  to  be  discharged. 

Habeas  CoEPoa  before  the  Snpreme  Court. 
Tlie  facts  are  stated  in  the  opinion. 

Louis  Branson  and  L.  T.  Come,  for  Petitioner. 

I.  No  showing  was  made,  and  no  reason,  in  fact,  given 
for  eitber  of  tbe  orders  made  by  tlie  court  adjourning  tba 
hearing  of  the  case. 

II.  The  record  in  this  case  does  not  show  that  tbe  de- 
struction of  the  indictment  b;  fire,  or  the  sickness  of  the 
district  attorney,  were  in  fact  the  causes  or  reasons  that 
moved  tbe  mind  of  the  court  to  make  tbe  orders,  nor  were 
they  the  real  reusons,  in  fact,  which  lay  at  the  foundation 
of  the  orders. 

III.  The  cause  not  having  been  tried  at  the  October 
term,  and  no  showing  made,  and  no  reason  in  fact  existing 
for  the  order  of  October  2S,  the  district  court  had  but  one 
duty  to  j>erform-^to  dismiss;  and  having  refused  to  do  this, 
the  prisoner's  right  to  be  discharged  from  custody  became 
absolute  and  unequivocal. 
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IV.  The  orders  of  the  court  beiog  on  their  face  void,  the 
record  cannot  be  helped  by  proving  facts  not  judicially  es- 
tablished at  the  time  of  the  making  of  the  orders,  and  which 
might  or  might  not  have  entered  into  the  consideration  of 
the  conrt  at  the  time  of  making  the  orders  complained  of, 
and  which  have  not  been  shown  to  have  entered  into  the 
mind  of  the  court,  either  by  "showing,"  or  of  the  court's 
own  knowledge.  In  support  of  these  views  counsel  cite 
Comp.  Laws,  sees.  1058,  168i,  2207;  Whart.  Am.  Laws, 
sees.  2922,  2923;  1  Archibald,  566,  572;  Commonwealth  v. 
PJielps,  16  Moss.  426;  JEx  parte  Stanletf,  4  Nev.  113;  Green's 
Case,  1  Bob.  731. 

J.  S.  Kitirell,  AUoiiKif-General,  artd  Lindsay  &  Dtchson, 
for  the  State. 

By  the  Court,  Hawlet,  C.  J. : 

Petitioner  having  been  indicted  at  the  Juno  term,  a.  d. 
1875,  of  the  district  court  in  Storey  county,  and  not  having 
a  trial  at  the  next  term  of  the  court,  asks  to  be  discharjred 
from  custody  in  parsaaDoe  of  section  582  of  the  criminal 
practice  act,  which  provides:  "If  a  defendant,  indicted-for 
a  public  offense,  whose  trial  has  not  been  postponed  upon 
Lis  application,  be  not  brought  to  trial  at  the  nest  term  of 
the  court  at  which  the  indictment  is  triable,  after  the  same 
ia  founVl,  the  court  shall  order  the  indictment  to  be  dis- 
missed, unless  good  cause  to  the  contrary  be  shown."  (1 
Comp.  L.  2207.) 

It  was  argued  by  counsel  for  the  state  that  this  question 
could  not  be  raised  upon  habeas  corpus,  and  it  was  so  decided 
in  Ik  parte  IValton  (2  Whart.  501),  upon  the  ground  that  the 
power  to  dismiss  is  confined  to  the  conrt  in  which  tlie  in- 
dictment is  pending.  But  in  Green  v.  The  Commonwealth  (1 
BobinsoR,  731),  it  was  held  by  a  miijority  of  the  judges,  in 
construing  a  similar  statute,  that  as  the  prisoner  was  entitled 
by  law  to  his  discharge,  and  as  tlie  court  below  had  failed 
to  make  the  order,  the  prisoner  was  entitled  upon  lutbeaa 
corpus  to  be  discharged  from  bail,  and  it  was  so  ordered. 
As  we  are  of  opinion  that  petitioner  is  not  entitled  to  his 
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discLarge  upon  the  facts  preseatetl,  it  is  uunecessary  to  de- 
teriuiue  tbis  question,  and  we  therefore,  for  the  present, 
waive  it. 

Petitioner  was  indicted  on  the  16th  day  of  September, 
1875,  arraigned  on  tlio  17th,  and  entered  his  plea  of  not 
guilty  on  the  20th  of  the  same  month,  when  the  further 
hearing  of  said  cause  was  continued  until  the  October  term. 
On  the  12th  of  October  the  cause  was  called  for  trial,  and 
after  two  days  of  uusiiccessful  efforts  to  obtain  an  impartial 
jury  the  cause  was  continued  until  the  18th  of  Octobei', 
when,  by  the  consent  of  the  respectiTe  pai-ties,  it  was  con-  ' 
tinued  until  the  6th  of  December,  1875.  So  far,  it  is  ad- 
mitted that  the  court  proceeded  with  all  due  and  reasonable 
dispatch  iu  order  to  give  the  defendant  a  speedy  trial. 

On  the  28th  day  of  October,  1875,  the  court  met,  and 
after  reciting  the  fact  that  the  court  "  having  adjourned  on 
the  25th  day  of  October,  a,  d.  1875,  until  the  26th  day  of 
October,  A.  r.  1875,  at  the  hour  of  10  o'clock  a.  m.,  and  at 
said  day  and  hour  the  court  being  unable  to  meet  by  reason 
of  the  fire  which  cousnmed  the  court-house  and  court-room, 
now,  at  this  date,  *  *  »  being  as  soon  a  time  as  the 
court  could  meet,  and  as  soon  a  time  as  a  suitable  place 
could  be  obtained  after  the  said  fire,  the  court  meets  at  num- 
ber sixty-six  South  C  street,  iu  the  city  of  Virginia,  county 
of  Storey  and  state  of  Nevada,"  the  minutes  of  the  court 
show  that  orders  were  made  providing  for  the  substitution 
of  pnpers  aud  pleadiuga  in  the  place  of  originals  that  were 
destroyed  by  the  fire.  After  which  the  following  orders, 
that  are  objected  to  by  petitioner,  appear: 

"In  the  Matter  of  vacating  Orders,  eto. 

"  On  motion  of  W.  E.  F.  Deal,  Esq.,  the  members  of  the 
bar  consenting  thereto,  it  is  ordered  by  the  court  that  all 
orders  heretofore  made  by  the  court  at  this,  the  October, 
term  of  said  court,  setting  causes  for  trial,  be  vacated,  and 
the  same  are  hereby  vacated  aud  set  aside.  Louis  Branson, 
Esq.,  attorney  for  defendant  iu  the  cause  of  the  State  of  Ne- 
vada V,  Peter  Larkbi,  excepts  to  said  order,  continuing  said 
cause,  on  the  part  of  said  defendant." 
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"Is  THE  Matter  of  cONTimnifa  Causes,  etc. 

"On  motion  of  Jonas  Seeley,  Esq.,  the  members  of  the 
Storey  county  bar  consenting  tberoto,  it  is  ordered  by  tlie 
court  that  the  trial  of  all  causes  at  thia  term  of  said  court 
(except  on  stipulntion)  be  and  the  same  are  hereby  con- 
tinued until  the  January  term,  A.  D.  1876,  of  this  court." 

"In  the  Matter  op  Excusino  Trial  Jurors. 

Now,  it  appearing  to  the  court,  that  there  is  no  more  nse 
for  trial  jurors  at  this  term,  it  is  ordered  by  the  court  that 
all  trial  jurors  at  this  term  be,  and  the  same  are  hereby 
excused  for  the  term.  Iiouis  Branson,  Esq.,  excepts  to  said 
order  on  the  part  of  Peter  Larkin,  the  defendant,  in  tho 
cause  of  the  Sbite  of  Nevada  v.  Peter  Larkin." 

Upon  the  same  day  an  order  was  made  requiring  the 
comity  commissioners  to  provide  a  suitable  room  for  the 
court  to  hold  its  meetings  in. 

The  fact  that  a  disastrous  fire  had  occurred,  destroying 
tho  court-house  and  so  much  of  the  city  of  Virginia  as  to 
render  it  impossible  for  the  conrt  to  find  a  suitahlo  room  in 
which  to  meet,  was,  in  our  judgment,  sufficient  to  authorize 
the  court,  in  the  exercise  of  its  sound  discretion,  to  make 
said  orders.  Becognizing  the  unsettled  condition  of  afi'airs 
after  such  a  fire,  the  members  of  the  bar,  with  but  one 
exception,  consented  to  said  orders  being  made,  consider- 
ing, as  they  doubtless  did,  that  a  public  necessity  existed 
tJierefor. 

The  cause  which  induced  the  court  to  make  said  orders 
was  not,  as  is  alleged  in  the  petitiou,  "for  the  personal 
convenience  of  the  court."  The  orders  were  mode  in  conse- 
quence of  a  groat  public  calamity  that  had  befallen  the  city, 
and  in  obedience  to  the  wishes  of  the  members  of  the  bar, 
who  were  sufferers  by  the  fire,  and  were  evidently  mjitle  to 
promote — not  to  hinder — the  interests  of  public  justice. 
The  petitiouer  is  not  in  a  condition  to  complain.  If  lie  has 
endured  hardships  by  being  so  long  incarcerated  in'  the 
county  jail,  it  wos  by  no  oppressive  act  or  fault  of  the  dis- 
trict court;   but  was  incident  to  his  situation  and  to  the 
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chaotic  condition  of  affairs  existing  in  Virginia  City  after 
said  fire. 

The  objection  of  petitioner's  counsel  was  not,  howeyer, 
so  much  that  the  facts  did  not  justify  the  orders  as  that 
there  was  no  showing  made  by  the  prosecution;  no  affidavit 
for  continuance.  This  position  is  alike  untenable.  The 
fact  of  the  fire,  the  destruction  of  the  court-house  and  court- 
I'oom,  was  as  well  known  to  the  judge  as  if  it  hod  been  pre- 
sented by  affidavits  from  every  resident  of  the  city;  that 
there  had  been  such  a  fire  was  a  matter  of  ocular  demon- 
stration and  needed  no  proof.  Courts  usually  require,  and 
ordiuarily  should  require,  a  showing  to  be  made  by  affi- 
davits ill  order  to  contiuue  causes  tor  the  term  when  such 
orders  are  objected  to  by  either  party;  but  when  a  condition 
of  affairs  exists  that  is  notorious,  and  about  which,  from  its 
very  nature,  it  is  apparent  there  could  be  no  conflict,  it 
would  be  an  idle  ceremony  to  require  affidavits  setting 
forth  the  existence  of  such  fact  in  order  to  authorize  the 
court  to  act. 

Suppose  that  when  court  is  in  session  a  fire  breaks  out  in 
the  building  and  is  witnessed  by  the  judge,  would  any  one 
question  his  authority  to  adjourn  court  of  his  own  motion 
until  the  danger  was  over,  without  requiring  an  affidavit 
showing  that  the  building  was  on  fire?  In  such  a  case 
would  it  not  be  absurd  to  declare  that  the  judge  could  not 
act  upon  his  owu  knowledge? 

lu  the  present  case,  the  facts  being  necessarily  known  to 
the  judge,  no  proof  was  required, 

In  Ex  parte  Stanley  this  eonrt  decided  that  the  district 
court,  after  making  an  unsuccessful  effort  to  obtain  a  jury 
at  one  term,  had  the  right  upou  its  own  knowledge  of  the 
fact  to  continue  the  cause  until  the  nest  term,  if  at  such  a 
term  a  trial  could  probably  be  had.     (4  Nev.  116.) 

We  tliiuk  the  court  was  fully  justified  in  making  the 
orders  it  did,  and  that  the  records  of  the  court  show  good 
cause  for  continuing  the  case  for  the  term  and  for  refusing 
to  discharge  the  defendant  from  custody. 

The  orders  made  at  the  January  term,  a.d.  1876,  passing 
Ijetitiouer's  case  when  culled,  and  giving  time  to  the  prose- 
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caiiuti  nntU  the  21st  day  of  Febmarj,  a,  d.  187(>,  to  make 
proof  "of  tbe  destructioD  and  loss  of  the  iudictment  in  i 
said  cause  as  a  predicate  apoo  which  to  raove  the  court  for 
a  >iolle  prosequi  io  suid  actioii,  for  the  purpose  of  resubmittiug 
said  caose  to  the  presentgraud  jury  for  their  cotisideratioa," 
cannot  be  reviewed.  The  cause  was  not  coDtinued  for  the 
term,  and  we  are  satisfied  that  the  regulation  of  the  business 
of  tlte  term  is  a  mLitter  ezclusi'vely  within  the  control  of  the 
judge  and  cannot  be  interfered  with  by  this  court,  certainly 
not  in  this  proceeding. 

It  is  a  well-settled  legal  principle  that  every  defendant, 
held  OD  a  criminal  charge  by  indictment,  is  entitled  to  a 
speedy  trial,  and  this  riglit  should  never  be  denied;  but  it 
does  not  necessarily  follow  that  such  trials  are  to  be  had 
regardleas  of  the  public  conditiou  of  affairs  that  exists 
where  the  court  is  held.  Ordinarily,  the  defendant  is  entitled 
to  his  trial  as  soon  as  it  can  properly  be  reached  in  its 
regular  order  upon  the  calendar,  and  tbe  prosecution  has 
had  a  reasonable  timo  to  prepare  for  the  trial;  but  unfore- 
seen events  are  liable  to  occur,  making  it  absolutely  neces- 
sary for  a  court  to  continue  cases,  even  on  its  own  motion ; 
and  whenever  such  events  do  occur,  and  the  necessity  for 
such  order  is  clearly  apparent,  its  power  to  so  continue  the 
case  is  undonbted. 

Section  582  of  the  criminal  practice  act  is  intended  to 
prevent  arbitrary,  willful  or  oppressive  delays;  and  whenever 
this  appears  to  be  tlie  case,  tbe  defendant  is  entitled  to  be 
discharged.  In  this  case  there  is  no  ground  for  any  impu- 
tation whatever  against  tbe  court. 

The  petitioner  is  remanded. 
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IN0.7G8.1 

H.  G.  MARGAROLI,  Respondent,  v.  THOMAS  HILLI- 
GAN,  Appellant.  ' 

CoNmcT  OP  Ettdkncf: — New  Thul. — The  rule  Inid  down  in  Treadieay  t. 
inW'r(9Kev.  70).  sato  Che  wtiyht  of  eyidence  on  moUou  tornew  trinl, 

affinatiil. 
Cocnteb-Claim^ — How  Ebtabubhed, — The   iletendnnt,  allegiDg   a  coiinler- 

cluim.  miisl  pfitBbli)^h  it  to  the  satiufnation  of  the  jnrj  by  a  pKpoiidtir- 

anoe  of  evidence. 

Appeal  from  tlie  Dislrict  Court  of  the  BistL  Judicial 
District,  Eureka  County. 

The  facts  are  sufficiently  stated  in  the  opiuioD. 

George  W.  Baker  and  John  T.  Baker,  for  Appellant. 

The  court  has  one  province,  the  jury  nnother;  and 
when  the  court  grants  a  new  trial  witliout  sufficient  reason 
appearing  therefor,  tlie  appellate  6ourt  will  reverse  the 
order.  {Latorence  v.  Bui-nkam,  4  Nev.  361;  ScoU  v.  llaincs, 
4  Nev.  426.) 

Tliomas  Wren,  for  Respondent. 

Refusing  or  granting  a  new  trial  will  not  be  disturbed 
except  where  there  is  a  gross  abuse  of  discretion,  nor  where 
the  decision  of  the  court  is  upon  bare  questions  of  fact. 
(Specky.  /%/,  3CaI.  413;  Smi/h  v.  BUlell,  15  Cix\.2G;  Han- 
son T.  BariiUsd,  11  Cal.  340;  Kiinball  v.  Geurhart,  12  Cal. 
27;  Scannell  v.  Simlde,  9  Cal.  177;  Weddle  v.  Slavic,  10  Cal. 
301;  Fresion  v.  Keys,  23  Cal.  193;  Wilcoxeon  v.  Burton,  27 
Cal.  232;  Willdmon  v.  Parroit,  32  Cal.  102;  Pkillpotlsv. 
Blasilell,  8  Nev.  61.) 

By  the  Court,  Hawlet,  C.  J. :, 

This  appeal  is  from  an  order  of  the  court  granting  a  new 
trial. 

The  action  was  brought  by  plaintiff  to  recover  (he  sum  of 
$731.75,  alleged  to  bo  due  and  owing  him  for  ctitting  wood 
and  buruing  cliarcoal,  at  a  stipulated  price  per  bushel.    The 
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(lefendaut  denies  the  contract  as  alleged  by  plaintiff,  and 
sets  np  in  bia  answer  tbe  contract  wbich  bo_  admits  existed 
between  himself  and  the  plaintiff;  pleads  a  set-off  npon  -a 
promissory  note;  avers  that  tlie  suit  was  commenced  before 
the  contract  was  completed,  and  that  by  the  temas  of  the 
contract  he  had  the  right  to  retain  ten  per  cent,  of  the  con- 
tract price  until  plaintiff  fulfilled  his  contract;  and  further 
alleges  that  he  has  suffered  damages  by  reason  of  the  fail- 
ure of  plaintiff  to  comply  with  his  contract.  "Wherefore 
defendant  asks  judgment  against  the  plaintiff  in  tlie  sum  of 
«186.44,"  etc. 

The  jury  found  a  verdict  in  favor  of  plaintiff  for  the  sum 
of  $204. 

The  plaintiff  thereupon  moved  for  a  new  trial,  which  was 
granted  by  the  court  upon  two  grounds,  which  we  are  asked 
to  review.  First,  that  the  verdict  was  contrary  to  the  evi- 
dence. Second,  that  the  court  erred  in  giving  defendant's 
third  instruction,  which  reads  as  follows:  "The  burden  of 
proving  everything  to  entitle  plaintiff  to  recover,  is  cast  on 
the  plaintiff.  And  if  phtintiff  and  defendant  differ  in  their 
testimony  in  regard  to  the  number  of  bushels  of  coal  at  ten 
cents  and  thirteen  and  one-half  cents,  you  must  be  satisfied 
by  a  preponderance  of  testimony  in  favor  of  plaintiff,  be- 
fore you  can  adopt  his  account  over  that  of  the  defendant." 
The  testimony  was  conflicting. 

1.  Under  the  rule  laid  down  by  this  court  in  l^eadivay  v. 
Wilder,  (9  Nev.  70),  we  think  that  the  order  of  the  court 
granting  a  new  trial  must  be  sustained. 

2.  In  order  to  sustain  the  counter-claim,  the  defendant 
was  required  to  establish  it  to  the  satisfaction  of  the  jury 
by  a  preponderance  of  evidence;  and  without  this  qualifica- 
tion the  first  clause  in  the  instruction  may  have  misled  the 
jory  to  the  prejudice  of  plaintiff. 

The  order  granting  a  new  trial  is  affirmed. 
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Poiota  decided. 
[No.  761.] 

THE  STATE  OF   NEVADA,  Kespobuent,  v.  THOJIAS 
W.  RAYMOND,  Appellant. 

Ikciotubnt  70B  MnRDKB. — La  indictment  for  mnider,  dmvn  in  the  approved 
form  ofthe  common  law,  held  Bofflcient. 

Entire  Chibok  of  ths  Coubx  icdsx  bg  Considbbed. — The  entire  chorgo  of 
the  conrt  mast  be  uontiideTeJ,  iu  deteriaining  the  correctness  of  auy 
portion  of  it,  and  if  it  clearl;  appe&rs  therefrom  that  no  cirur  prejndi- 
cial  to  di^fenclant  has  beeu  oonimittei],  the  jnilgtaeDt  will  Dot  \>e  dis- 
turbed. 

Definition  of  Mllioe.— Where  the  conrt  gave  the  general  deQnition  of 
malice,  instead  of  tlie  legal  deflnition :  Held,  that  the  legal  deQuiliou  is 
more  comprehensive,  and  that  if  any  error  ocoDcred,  it  was  ngjinst  IJie 
state  and  iu  favor  of  the  defendant. 

Ceuboe  or  THE  CouBT— MoBBKit  TSK  RESULT  OF  Malioe, — Tho  court  after 
giciog  the  statutory  definition  of  mnrdct  afid  monslaiigliter,  and  Ibo 
generDl  drflnilion  of  nmllce,  ehargud  the  jury  as  foUows:  "From  Iho 
foregoing,  then,  it  will  bo  seen  that  mnrder  is  tbc  result  of  maiioc; 
manslaughter  tbe  result  of  sadden  passion,  heal  of  blooil,  anger,  wbeli 
the  defendant  is  supposed  not  to  be  master  of  his  ovu  undcrstaudiug :" 
Held,  not  erroneous. 

BuBONiBLB  DouDT. — ITtld,  that  the  charge  of  tho  court  and  inBtmctions 
giien  iu  regard  to  reasonable  doubt  nere  as  favorable  to  tbe  defendant 
as  tbe  Ian  would  warrant. 

HoMiciDB— Not  JdhTmEn  bt  pBOTocinoN. — The  court  charged  (be  jury: 
"No  provocation  can  jnstify  or  excuse  homicide,  but  may  reduce  tbe 
offense  to  manslaughter.  Words  or  actions,  or  gestures,  however  gricT- 
OUB  or  provoking,  unaccompanied  by  an  assault,  will  nut  justify  or  ci- 
ouse  moider;  and  wbeu  a  deadly  weapon  is  used,  tbe  provocation  must 
bo  great  to  niiiko  the  crime  less  than  murder;"  SelJ,  correct. 

MtJBDEB  IN  THE  FiBST  Df.oBEK.— The  court  charged  the  jury  as  follows: 
"It  the  jury  believe,  from  tbe  evidence,  that  tho  defendant  did,  with 
malice  aforethought,  willfully,  deliberately,  and  premedilatedly  assault 
tbe  man  Mooney,  nitb  (ho  intent  then  and  there  to  kill  him,  and  while 
BO  engaged  did  kill  tbe  man  Twiggs,  then  you  will  find  the  defenihiut 
guilty  of  murder  iu  thij  first  degree:"  Iltld,  correct. 

UuBDEH  IN  THE  Seocnd  Dlobkk. — The  conrt  said  in  its  charge:  "If  Iho 
jury  believe  •  "  '  tbut  the  defendant  did,  with  malice  aforethought, 
bot  without  willful,  deliberate  premeditation  assault  the  man  ITooney, 
with  the  intent  then  and  there  to  do  him  great  bodily  barm,  and  while 
so  engaged  did  kill  the  man  Twiggs,  you  will  find  the  defendant  guilly 
of  murdtriu  tbo  second  degree:"  Held,  correct, 

MiNsi^caHTEE. — The  iustriiclion  in  the  court's  charge  (hat:  "If  tho  jury 
believe  that  the  defendant  did,  upon  a  sudden  bent  of  pasKiou  caused  by 
a  provocation  apparently  sufficient  to  make  the  passiou  iiTehi^tibli:,  as- 
sault the  man  Mooney,  and  while  so  engaged  did  kiil  (ho  man  Twiggs, 
you  will  find  Ibe  defendant  guilty  olmausIauf^Uer:"  Udd,  correct. 
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UsLiwrDi.  AoT,— Thecoartcharged  the  jnrfM  folIovB;  "Iftlie  juiybtliffre 
ftom  the  eililiince  that  the  defeodant  aiwanltad  ths  man  Mooney  irith  a 
pistol  loaded  ^tJi  powder  and  leaden  balls,  and  vhile  bo  doing,  did  flro 
off  the  BBJd  pistol  at  or  npon  wid  Uooney,  then  he  wrh  in  comiuiBsion 
of  an  act  which  in  its  conBeqnencsH  natnrallj  tends  to  deatro;  hnmaD 
life,  nnd  was  nnlawfol,  unless  jon  find  he  was  justlQed  or  eicDeabls  in 
so  doing:"  Iltld,  that  when  token  iu  connection  with  the  other  instrno- 
tions  defining  murder,  justifiable  and  excusable  homicide  and  self'de- 
fenee,  it  is  not  erroneous. 

Inu.^The  conrt  further  charged  the  jury:  "  If  yoa  believe  from  tl>e  eri- 
dance  thnt  the  defendant  was  engaged  in  the  commission  of  an  nulawfsl 
act,  which  in  its  consequences  naturally  tends  to  destroy  the  life  of  ft 
human  being,  or  was  in  the  prosecQtian  of  a  (elonioas  intent,  and  while 
BO  engaged  killed  the  miiD  Twiggs,  yon  will  find  the  defendant  guilty  of 
murder:"  Ilrld,  that  when  oonsidered  with  the  other  portions  of  tlie 
cha^e.  it  is  not  erroneous. 

CHU.U3raK  lo  Jdbok3. — A  chnllenge  to  the  panel  of  jurors,  npOD  the  grosnd 
that  one  joior  eipresHed  actnal  bias  against  Ihe  prisoner,  nnd  other 
jurors  eipressed  thtniBelves  in  such  s  manner  as  to  imply  bias  npou 
their  port,  and  that  Ibe  law  permitting  snid  jurors  to  be  of  the  panel  is 
unconstitntional,  cannot  be  considered  as  an  objection  to  the  panel  of 

GHUXEnoB  PoB  Impukd  Bias  kdot  Stats  thi  QaoirND  or  CBiuxxam. — 
When  the  defendent  challenges  a  Juror  for  implied  bias,  he  must  specify 
the  particular  grounds  upon  which  he  bases  his  challenge. 

QnAi-inED  OpnnoH  on  Beliip. — A  juror  who  has  formed  and  eiprensed  an 
opinion  that  was  not  unqnaliSed,  is  not  a  diaqanliSed  juror,  especially 
when  be  declares  that  he  did  not  entertain  any  deliberate  or  filed 
opinion  or  belief  as  to  the  guilt  or  innocence  of  the  dtfendant. 

CSALLEMOE     TOB     CAn<IK     EeGONIOI7EI.I     BeTOBBII — WbEN     HOT     PatJUTlICUI, 

Ebbos. — If  a  jaror  ie  challenged  for  cause,  that  challenge  is  oyermled, 
and  he  is  then  cballenged  peremptorily,  there  does  not  necessarily  srise 
any  inference  that  the  challenging  party  is  thereby  injnred.  An  injory 
could  only  arise  in  case  the  challenging  party  was  compelled  to  exhaust 
nil  his  peremptory  cbolleuges,  and  nfterwarde  have  an  objectionable 
juror  placed  on  the  panel  for  the  want  of  another  challenge. 
Vbbsict  Cohtbakt  to  Ettdknce. — This  court  will  not  reTerse  a  Judgment 
in  a  criminal  cose  on  the  ground  that  the  verdict  is  contrary  to  the  eii- 
denoe,  when  Uiece  is  any  evidence  to  support  it. 

Appeal  from  the  District  Court  of  the  Second  Judicia] 
District,  Waslioe  OouDty. 

The  defeDdant  vas  indicted  for  the  murder  of  Frederick 
Twiggs,  tried  and  found  gniUy  of  murder  in  tlio  second 
degree,  and  sentenced  to  ten  years'  imprisonment  at  bard 
labor  in  tbe  state  prison. 
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statement  of  Fncts. 

The  indictmeat,  after  tlie  proper  caption,  reads  as  fol- 
lows: 

"The  jurors  of  the  grand  jury  of  the  county  of  Washoe, 
in  and  for  the  state  of  Nevada,  impaneled,  sworn  and  charged 
to  inquire  of  offenses  committed  within  the  county  of 
Washoe,  *  *  on  their  oaths  aforesaid  do  present  and 
fiud:  That  one  Thomas  Baymond,  late  of  the  fair  grounds 
near  the  town  of  Reno,  *  *  *  on  the  twenty-third  day 
of  August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-five,  and  before  the  finding  of  this  indict- 
ment, with  force  aud  arms  at  the  fair  grounds  near  the  town 
of  Beno,  in  the  county  of  Washoe,  state  of  Nevada  afore- 
said, in  and  upon  one  Frederick  Twiggs,  feloniously,  will- 
fully and  of  his  malice  aforethought,  did  make  an  assault; 
and  that  the  said  Thomas  Raymond  a  certain  pistol,  then 
and  there  charged  with  gunpowder  and  one  leaden  bullet, 
then  and  there  feloniously,  willfully  and  of  his  malice  afore- 
thought, did  discharge  and  shoot  off  to,  against  and  upon 
the  said  Frederick  Twiggs;  and  that  the  said  Thomas  Ray- 
mond, with  the  leaden  bullet  aforesaid,  out  of  the  pistol 
aforesaid,  then  and  there,  by  the  force  of  the  gunpowder 
aforesaid,  by  the  said  Thomas  Raymond  discharged  and 
shotoff  as  aforesaid,  then  and  there  feloniously,  willfully  and 
of  his  malice  aforetliought,  did  strike,  penetrate  and  wound 
the  said  Frederick  Twiggs,  in  and  upon  the  right  eye  of 
the  said  Frederick  Twiggs,  giving  to  the  said  Frederick 
Twiggs,  then  and  there,  with  the  leaden  bullet  aforesaid,  so 
as  aforesaid,  discharged  and  shot  out  of  the  pistol  as  afore- 
said by  the  said  Thomas  Raymond  in  and  upon  the  right 
eye  of  the  said  Frederick  Twiggs,  one  mortal  wound  of  the 
depth  of  six  inches  and  of  the  breadth  of  halt  an  inch,  of 
which  said  mortal  wound  the  said  Frederick  Twiggs  then 
and  there  instantly  died.  And  so  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say  that  the  said  Thomas  Raymoud 
the  said  Frederick  Twiggs,  in  the  manner  and  by  the  means 
aforesaid,  feloniously,  willfully  and  of  his  malice  afore- 
thought, did  kill  and  murder,  contrary  to  the  statute,  ****." 

This  indictment  was  "presented  in  open  court  by  the  fore- 
man of  the  grand  jury  in  presence  of  the  grand  jury,"  and 
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properly  indorsed  and  filed  on  the  nintb  day  of  September, 
A.  D.  187S. 

The  defendant  bj  his  attorneys  moved  the  coart  to  set  it 
aside  upon  the  grounds:  "First.  That  it  does  not  appear 
from  the  indictment  that  the  same  was  found  by  the  grand 
jury  of  the  second  jndicial  district  in  which  this  court  is 
held.  Second.  For  the  causes  set  forth  in  the  demurrer 
herewith  filed," 

The  demurrer  interposed  to  the  indictment  set  forth  the 
following  grounds:  "First.  That  the  grand  jury,  by  which 
it  vas  found,  had  no  legal  authority  to  inquire  into  the 
offense  charged  by  reason  of  its  not  being  within  the  local 
jurisdiction  o/  this  court.  Second.  That  it  does  not  sub- 
stantially conform  to  the  requirements  of  sections  234  and 
235  of  the  criminal  practice  act:  in  this,  that  it  does  not 
state  the  offense  charged  in  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended.  Third.  That 
the  facts  stated  in  the  indictment  do  not  constitute  a  public 
offense." 

It  appears  from  the  testimony  that  the  defendant  Ray- 
mond and  a  man  by  the  name  of  Mooney  engaged  in  a 
quarrel  at  the  stables  on  the  fair  grounds  near  Reno,  and 
commenced  shooting  at  each  other.  After  the  firing  was 
over,  it  was  discovered  that  one  Frederick  Twiggs,  i\  stran- 
ger to  the  defendant,  had  been  killed.  The  deceased  wiia 
found  dead  in  one  of  the  stalls  in  the  rear  of  where  Moouey 
stood  during  the  shooting.  The  testimony  tended  strongly 
to  show  that  Twiggs  was  killed  by  one  of  the  pistol-shots 
fired  by  the  defendant  Raymond  at  Mooney,  The  testimony 
also  tended  to  show  that  the  defendant  was  the  transgressor, 
and  commenced  the  quarrel  with  Moouey. 

The  instructions  objected  to  by  defendant's  counsel  and 
referred  to  in  the  opinion,  appear  in  the  head-notes. 

The  other  facts  are  sufficiently  stated  in  the  opinion. 

The  appeal  is  from  the  judgment  auJ  from  the  order  of  the 
court  refusing  to  grant  the  defendant  a  new  trial. 
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Wm.  M.  Boardman  and  S.  A.  Jilann,  for  Appellant. 
'  I.  The  court  erred  in  overruling  the  motion  to  set  aside 
the  indictment,  and  in  overruling  the  demurrer  to  the  in- 
dictment. 

n.  The  court  erred  in  overruling  defendant's  objection  to 
the  testimony  oi  K.  K.'  Allen,  and  allowing  it  to  go  to  the 
jury,  and  be  considered  by  them  as  evidence  iu  rebuttal. 

III.  The  court  erred  in  overruling  the  defewdant's  chal- 
lenge to  the  jurors  McClintock,  Peers,  Fredericks,  Fran- 
cisco and  Wilson.  The  examination  of  the  jurors  show 
that  they  had  formed  or  expressed  an  unqualified  opinion, 
and  such  an  opinion  as  to  render  them  incompetent  to  serve 
as  jurors.  The  court  also  erred  in  overruling  defendant's 
objection  to  the  panel  of  the  jury. 

rV.  The  court  erred  in  the  instruction  given  to  the  jury, 
that  " no  provocation  can  justify  or  excuse  honiicide,  but 
may  reduce  the  offense  to  manslaughter,"  etc.  If  this  in- 
struction is  correct,  it  would  take  away  the  right  of  self-de- 
fense in  most  instances  until  it  became  too  late.  {Slate  v. 
Newton,  4  Nev.  410;  People  v.  Pond,  8  Mich.  150;  People  v. 
JhyitM-,  36  Cal.  256;  CommoHwealih  v.  Stlfridge;  People  v. 
Butler,  8  Cah  441.)  It  assumes  that  an  offense  has  been 
committed,  and  that  the  deceased  was  wrongfully  killed. 
(People  V.  Willianis,  17  Cal.  147;  People  y.  Gibson,  17  Cal. 
285;  Peopfe  V.  ¥ba}-ra,  17  Cal.  171.) 

V.  The  court  misdirected  the  jury  as  to  the  legal  defini- 
tion of  malice.  (PeopleY.  Taylor,  36  Cal.  255;  34  Cal.  43.) 
YI.  The  court  erred  iu  instructing  the  jury:  "From  the 
foregoing  it  will  be  seen  that  murder  is  the  result  of  malice," 
ete.  This  instruction  is  calculated  to  mislead  the  jury. 
The  inference  to  be  drawn  from  it  is,  that  if  the  defendant 
had  malice,  he  must  therefore  be  guilty  of  murder. 

VII.  The  court  erred  in  instructing  the  jury  upon  reason- 
able doubts,  that  "such  doubt  should  not  be  merely  cap- 
tions, but  such  as  is  entirely  consistent  with  the  theory  of 
the  deteudaut's  innocence."  (1  Greenl.  Ev.,  sec.  20;  People 
y.  Padilla,  42  Cid.  535;  Peo}}le  v.  Campbell,  30  Oal.  315; 
"WiUs  on  Circum.  Evid.  ]  71-175;  41  Cal.  66.) 
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Yin.  The  coort  erred  in  its  charge  to  the  jury  as  to  the 
crime  of  mnrder  in  the  fimt  degree.  The  iustrnctioa  leaves 
oat  the  doctrine  of  the  law  in  respect  to  the  right  of  self- 
defense.  All  the  elements  and  conditions  mentioned  in  the 
instructions  might  have  existed  and  yet  tiie  defendant  not 
have  been  guilty  of  murder  in  the  fii-st  degree.  {People  v. 
C'ampbdl,  SOCal.  315.) 

IX.  The  court  erred  in  defining  murder  and  manslaugh- 
ter, and  in  giving  a  definition  to  the  term  "  UDlawfuI  act." 
In  these  instructions  the  court  asaigus  a  conclusive  effect  to 
the  circumstances,  and  assumes  that  they  are  proved.  {Peo- 
ple V.  Lewis,  16  Oal.  99;  People  v.  Dick,  32  Cal.  213.) 

X.  The  verdict  is  against  the  law  and  the  evidence.  {Peo- 
ples, laylor,  36  Cal.  258;  2  Whar.  993,  1019,  1023;  lEish. 
Cr.  Law,  sec.  849.) 

J.  B.  KiUrell,  Attor'ney-General,  for  Bespondent. 

I.  The  indictment  is  sufficient.  (Peoplev.  Lloyd,  90al.  54; 
People  v.  Dolan,  9  Cal.  576;  People  v.  Rodrigut^,  10  Cal.  50; 
People  Y.  Thompson.  4  Cal.  238;  Peoph  v.  WhiU,  34  Cal. 
183;  1  Comp.  L.,  sees.  236,  243,  244.) 

II.  The  testimony  of  K.  K.  Allen  isin  strict  rebuttal  of  the 
testimony  given  by  the  appellant  iu  his  own  behalf  ou  the  trial. 
Even  if  it  were  not,  I  apprehend  that  it  is  within  the  dis- 
cretion of  the  court  to  permit  a  witness  to  be  recalled  at  auy 
stage  of  the  trial  to  explain  his  testimony  previonsly  given, 
or  to  enlarge  the  same. 

III.  The  challenge  made  to  the  jurors  MeClintock,  Peers, 
Fredericks,  Francisco  and  Wilson,  as  a  challenge  to  thepanel 
■was  improperly  made.  (1  C.  L.,  sees.  322,  324;  Slate  y. 
Millfiin.  3  Nev.  409.) 

IV.  A  challenge  for  implied  bias  must  state  some  one  of 
the  causes  enumerated  in  the  statute.  {Peoph  y.  McQuiigil, 
41  Oal.  430;  People  v.  Hardin,  37  Cal.  258;  People  v.  Dioh, 
37  Cal.  379.) 

V.  The  instructions  of  the  court  state  the  law,  and  are 
upheld  and  supported  by  a  host  of  well-considered  cases. 
(2  Wbart.  C.  L.,  sec.  970,  and  cases  cit«d;  2  Whart.  C.  L., 
sees.  965,  997-99.) 
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By  til©  Coart,  Hattlet,  0.  J. : 

1.  The  iudictment  iu  tbis  case  is  for  murder  aDdisdrann 
ID  the  approved  form  of  tlie  common  law.  Tlie  motion  to 
set  it  aside  and  tlie  demurrer  thereto  were  properly  over- 
ruled.    The  objections  made  are  frirolous. 

2.  Vte  think  the  testimony  of  the  witness  Allen  was 
properly  admitted  in  rebuttal  of  the  testimony  of  the  de- 
fendant. 

3.  The  several  objections  to  the  court's  cLai^e  are  not 
veil  taken.  It  is  well  settled  that  the  entire  charge  of  the 
court  must  be  considered,  and  if  it  clearly  appears  there- 
from that  no  error  prejudicial  to  defendant  has  been  com- 
mitted, the  appellate  court  will  not  disturb  the  judgment. 
The  specific  objections  urged  by  counsel  are  not  deserving 
of  any  extended  review.  The  charge  upon  the  question  of 
provocation  is  fully  sustained  by  the  authorities.  (Whar- 
ton's Am.  Cr.  L.,  sees.  970-1.) 

The  court,  iu  instructing  the  jury  as  to  what  constituted 
malice,  gave  the  general  instead  of  the  legal  deiiuition  of 
the  word.  If  we  admit  that  the  legal  definition  has  a  dif- 
ferent meaning  from  the  general  definition  given  by  Web- 
ster and  used  by  the  court,  it  is  apparent  that  the  legal 
definition  is  more  comprehensive,  and  if  any  error  occurred 
it  was  against  the  state  aud  in  favor  of  the  defendant. 
(Slate  V.  Siewart,  i)  Mev.  131;  Commonwealth  v,  York,  9  Met. 
104.) 

The  phrase,  "from  the  foregoing  it  will  be  seen  that 
murder  is  the  result  of  malice,"  when  taken  iu  the  con- 
nection where  it  appears,  is  not  erroneous.  The  court  had 
clearly  aud  correctly  defined  the  degrees  of  murder  aud  had 
properly  instructed  the  jury  aa  to  the  law  of  self-flefense, 
and  there  is  not  oven  a  bare  possibility  that  the  jury  could 
have  been  misled  upon  the  question  as  to  what  facts  were 
necessary  to  constitute  the  crime  of  murder. 

The  same  may  be  said  of  the  clause  objected  to  iu  regard 
to  reasonable  doubt.  "Such  doubt,  moreover,  should  not 
be  merely  captious,  but  such  as  is  eiilirdif  conawlenl  tcilh  the 
thfoi'ij   of  the  de/eiidatU's  innocence."    Every  doubt  which  a 
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juror  eiitertaius  of  defeniljiiit'a  guilt  must,  iu  n  legtil  seDse, 
be  cotisisteut  witb  the  theory  of  defeudaut's  iuuocence,  :ind 
it  is  difficult  t3  determino  what  particuhtr  qualificatiuu  of 
tlie  term  "reasouiibla  doubt"  was  inteuded  to  be  giveu  by 
tliQ  iuserttoD  of  tlae  words  we  have  italicized.  But  in  no 
seuse  could  the  jury  have  been  misled  to  the  prejudice  of 
the  defendant.  Immediately  preceding  the  clause  iu  ques- 
tiou,  the  court  charged  the  jury,  tliat  "the  defeudtuit  is 
jiresumed  in  law  to  be  innocent  uutil  the  contrary  is  proven, 
aud  in  case  of  a  reasonable  doubt  esititing  in  your  mind, 
whether  his  guilt  be  satisfactorily  shuwu,  lie  is  entitled 
to  be  acquitted."  Immediately  after,  the  court  adds:  "Tou 
must  be  convinced  of  the  guilt  of  the  defendant  before  you 
convict  him."  Again,  at  the  request  of  defendant's  coun- 
sel, the  court  gave  this  instruction:  "The  jury  must  be 
entirely  satisfied  of  the  guilt  of  the  defendant,  or  they  must 
acquit  him." 

The  charge  and  instruction  upon  this  point  were  certainly 
as  favorable  to  the  defendant  as  the  law  would  warrant, 
(State  v.  Ferguson,  9  Nev.  118;  Commoimeallh  v.  Wi-bsler,  5 
Cosh.  320;  State  v.  Ostrom/er,  18  Iowa,  458.) 

The  other  portions  of  the  charge  objected  to,  when  con- 
sidered with  the  portions  not  objected  to,  clearly  and 
correctly  stated  the  law  applicable  to  the  ]>articular  facts  of 
this  case.  (Wharton's  Am.  Cr-  L.,  sees.  965-7;  1  Bish. 
Cr.  L.,  sec.  412;  1  Euss  on  Crimes,  539-40;  Wharton's  Law 
of  Homicide,  42-3.) 

4.  After  examining  the  jurors  McClintock,  Peers,  Freder- 
icks, Fi-ancisco,  and  Wilson,  as  to  their  actual  state  of  feeling 
toward  the  defendant,  and  as  to  all  matters  from  which  n 
bias  against  the  defendant  might  bo  inferred,  the  defendant 
by  his  counsel  interposed  "  a  challenge  to  the  panel  herein 
upon  the  ground  that  the  juror  McClintotrk  expressed  actual 
bios  against  the  prisoner,  and  also  thb  jurors  Peers,  Freder- 
icks, Francisco,  and  Wilson,  expressed  themselves  iu  such  a 
manner  toward  the  prisoner  as  to  imply  bias  upon  their 
part,  and  that  the  law  permitting  said  jurors  to  be  of  the 
panel  is  unconstitutional."  It  is  evident  that  this  cannot 
be  considered  as  an  objection  to  the  panel  of  jurors.     The 
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statute  provides,  tlmt  "  a  challenge  to  the  panel  can  oD]y  be 
founded  on  a  material  departure  from  the  forms  prescribed, 
by  statute  in  respect  to  the  draipuig  and  retmni  of  the  jury, 
or  on  the  inttiutioual  omission  of  the  sheriff  to  summon  oue 
ormore  of  the  jurors  drawn,"     (1  Comp.  L.  1947.) 

TliereisDo  pretensethat  the  objection  to  the  panel  ismadd 
upon  either  of  the  grouuds  specified  in  the  statute,  nor  does 
it  appear  tlint  the  challenge  was  in  writing  specifying  plainly 
and  distinctly  the  facts  constituting  the  grounds  of  challenge, 
as  required  by  section  324  of  the  criminal  practice  act. 
(1  Comp.  L.  1948.) 

A  clinllenge  to  the  panel  is  not  allowed  for  any  of  the 
grounds  set  forth  by  counsel,  and  hence  as  a  challenge  to 
the  panel  it  was  properly  overruled.  A  strict  construntion 
of  the  language  used  would  result  in  the  conclusion  that  the 
only  challenge  interposed  by  counsel  was  a  challenge  to  the 
panel.  But  if  it  was  also  iutended  as  a  challenge  to  the 
individual  jurors  therein  named,  then  the  challenge  for 
implied  bias  is  subject  to  the  further  objection  made  by  the 
attorney-general,  that  it  does  not  specify  any  ground  of 
challenge  for  implied  bias  as  i>rovidod  by  section  340  of  the 
criminal  practice  act.  (1  Comp.  L.  1964.)  As  the  jury 
law  of  1875,  under  which  the  court  acted  in  impaneling  the 
jury,  was  unconstitutional,  although  at  the  time  of  the  trial 
of  the  case  it  hod  not  been  so  declared  by  this  court,  the 
proceedings  slionld  have  been  conducted  under  the  law  as 
it  existed  prior  to  tlie  passage  of  tlie  act  of  1875.  {Stale  v. 
McClear,  ante,  p.  39.)  In  order,  therefore,  to  Lave  properly 
'  presented  this  question,  counsel  should  have  pursued  the 
course  adopted  in  The  Stale  v.  McClear,  and  challenged  the 
jurors  for  "having  formed  or  expressed  an  unqualified 
opinion  or  belief  that  the  prisoner  was  guilty  or  not  guilty 
of  the  offouse  charged,"  if  that  was  the  ground  of  challenge 
upon  which  they  relied. 

Section  342  of  the  criminal  practice  act  expressly  pro- 
vides that;  "In  a  challenge  for  an  implied  bias,  one  or 
more  of  the  causes  stated  in  section  340  must  be  alleged," 
(1  Comp.  L.  19GG.)  The  statute  points  out  uiue  distinct 
causes  of  challenge  for  implied  bias,  and  it  has  been  decided 
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ill  this  state  that  the  defendant  must  specify  one  or  more  of 
the  particular  grounds  upon  which  he  bases  his  challenge. 
(SUUe  V.  Sywaij-es,  2  Nev.  230.)  The  same  rule  prevails  in 
civil  coses.  (Estes  t.  Richardson,  6  Ner.  128.)  Aud  such 
has  beeo  the  uniform  current  of  decisions  in  Ctilifornia 
aader  a  statute  identical  with  our  own.  {People  v.  licynolUa, 
16  Cal.  130;  People  v.  Hardin,  37  Cal.  259;  People  v.  Dick, 
37  Cal.  279;  People  v.  Iien/}-ow,  41  Cal.  38;  People  v.  JilcOun- 
giU,  41  Cal.  429.) 

But,  owiag  to  the  peculiar  wordiug  of  the  challenge,  and 
it  being  evident  from  the  record  before  us  that  the  court 
below  considered-  the  challenge  as  having  been  properly 
made,  and  based  its  decision  upon  the  constitutionality  of  * 
the  act  of  1S7S,  we  have  coucluded  to  waive  this  preliminary 
objection,  and  examine  the  question  upon  its  merits. 

The  juror  Peers,  in  his  examination,  certainly  evinced  a 
strong  desire  to  be  excused  from  serving  as  a  juror.  He 
liad  formed  an  opinion  and  expressed  it;  but  it  was  not  an 
nuqnatified  opinion.  His  information  was  derived  from 
"  bar-i'oom  talk,"  and  he  did  not  know  whether  any  of  the 
persons  with  whom  he  conversed  about  the  case  were  wit- 
nesses or  not.  He  was  not  acquainted  with  the  defendant. 
He  did  not  entertain  any  deliberate  or  fixed  opinion  or  be- 
lief as  to  the  guilt  or  innocence  of  the  defendant.  Upon  the 
principles  announced  by  us  in  Hie  Stale  v.  McGlear,  it  is 
clear  that  the  court  did  not  err  in  overruling  the  challenge 
to  this  juror. 

Admitting  that  the  court  erred  in  not  appointing -triers  to 
try  the  challenge  of  actual  bias  to  the  juror  McGlintock, 
and  also  erred  in  overruling  the  challenge  of  implied  bias 
to  the  jurors  Wilson,  Francisco  and  Fredericks,  what  is 
Ihe  result  ? 

The  record  shows  that  two  of  the  objectionable  jurors, 
HcClintock  and  Wilson,  wore  peremptorily  challenged  by 
the  state.  As  to  them  it  is  apparent  that  the  defendant 
suffered  no  injury  by  the  erroneous  ruling  of  the  court. 
The  jurors  Francisco  and  Frederick  were  peremptorily 
challenged  by  the  defendant.  Under  the  taw  of  18G1,  as 
amended  in  1865,  the  defendant  was  entitled  to  ten  peremp- 
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tory  cLallenges.  (1  Comp.  L.  1960.)  The  coort  allowed  the 
(lefendant  to  exercise  twelve  peremptory  challenges,  two 
more  tlian  the  law  allowed.  By  this  error  in  his  favor  the 
defeudaut  was  enabled  to  get  rid  of  the  objectionable  jurors 
and  still  had  the  ton  peremptory  challenges  to  which  he  was 
entitled.  He  was  not  required  to  exhaust  any  of  his  per- 
emptory challenges  against  either  of  the  jurors  that  were 
disqualified  by  law.  No  substantial  right  was  taken  away 
or  impaired.  The  defendant  was  not  deprived  of  any  of 
the  privileges  guaranteed  by  the  common  law  and  secured 
by  the  constitution  of  this  state.  He  had  a  fair  and  im- 
partial jury,  and  this  we  decided  in  Ttie  Stale  v.  McClear 
was  the  ultimate  object  to  be  secured  by  the  constitutional 
right  to  challenge  a  juror  for  principal  cause  and  to  the 
favor.  Is  it  not,  then,  perfectly  apparent  that  no  injury 
occurred  to  defendant  by  the  erroneous  ruling  of  the  court? 
In  Flveson  v.  The  Savage  Silver  Nlniiig  Company,  the 
supreme  court  of  this  state  said  that  "the  rules  governing 
the  impaneling  of  juries,  the  introduction  of  evidence  and 
the  general  conduct  of  trials,  are  but  the  means  by  which 
such  right  is  to  be  obtaiue<.l,"  aud  that  if  it  appeared  "that 
a  de])urture  from  them  did  not  defeat  or  affect  the  ultimate 
object  of  the  trial,  it  would  be  a  mockery  of  justice  to  set 
aside  a  judgment,  otherwise  proper  aud  regular,  because  of 
such  dei)arture."  And  it  was  there  decided  that  if  a  juror 
is  challenged  for  cause,  that  challenge  is  overruled,  and  he 
is  then  challenged  peremptorily,  there  does  not  necessarily 
arise  any  inference  that  the  challenging  party  is  thereby 
injured;  that  an  injury  could  only  arise  in  case  the  chal- 
lenging party  was  compelled  to  exhaust  all  his  peremptory 
challenges,  and  afterwards  have  an  objectionable  juror 
placed  on  the  panel  for  the  want  of  another  challenge.  This 
general  principle,  to  which  we  adhere,  has  been  frequently 
decided  iu  both  civil  and  criminal  cases.  {3  Nev.  1G3,  and 
authorities  there  cited;  People  v.  Gaunt,  23  Cal.  156;  People 
V.  Weil,  40  Cal.  2G3;  People  y.  3IcGu>,glll,  il  Cal.  429;  Sia/e 
V.  Vockman,  61  N.  C.  95.) 

6,  It  ia  certainly  too  well  settled  by  the  decisions  in  this 
state    to  require  any  discussion  upon  the  point  that  this 
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coart  will  uot  reverse  a  judgtueot  in  a  criminal  case  on  the 
groand  tliat  the  verdict  is  contrary  to  the  evidence  wliere 
there  is  anj  evidence  to  support  it,  {Stale  v.  McG'mnis,  6 
Nev.  Ill;  SMe  v.  Ah  7om,  8  Nev.  214;  Slaie  v.  Glove>-y,  10 
Nev.  24.) 

In  this  case  there  was  some  evidence  to  sustain  the  ver- 
dict. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  775.] 

ODD  FELLOWS  SAVINGS  and  COMMERCIAL  BANK, 
Eesposdent,  v.  MILES  QUILLEN,  Coonit  Tbeabdbeii 
OF  Lincoln  Codnty,  Appellant. 

Statutk,  WHKK  DluEClOBT. — A  Etatntfl  prescribed  merely  an  amatter  of  form, 
conlaiuiug  directiooH  which  are  not  of  tha  esseoce  of  the  thing  to  bo 
doue,  but  which  ore  given  Bolely  with  a  Tier  to  tha  orderly  and  prompt 
eouduct  of  the  bnainess,  is  merely  directory. 

Act  iPPBOTED  FEBEniEi  17,  1873  (Staib.  1873,  54),  Cohstitutton*i..— Tho 
coiiEtitationntity  of  the  act  funding  the  indebtedness  of  Lincoln  couiily 
anEttLined  upon  the  suthonty  of  Founds  v.  Mall  (9  Nev.  312). 

OoHSTHDCTTOH  OF  SiiTHTEii. — It  is  the  duty  of  courts,  in  coDBtming  a  stiLtate, 
to  ascertain  what  the  legiulntiue  had  in  view  in  adopting  it,  iu  order  to 
Hecnre,  it  possible,  the  object  intended  to  be  secured  liy  tha  statute. 

Act  Fckdinq  thk  iNDKBTEDNKsaoF  LiKcouj  CotJNTT  CoNBxnuKD. — In  conBtm- 
iug  the  act  of  1B73  (Stnts.  1873,  54) :  Htld,  ihat  (ha  legislatnre  iutcndeil 
to,  and  Aid,  make  proviBion  for  the  payment  of  the  iutereat  oo  the  bonds, 
regardlcSH  of  the  question  whether  the  fioancial  trauanctiona  of  Iho 
county  could  be  hept  on  a  cash  basis  or  not. 

CcsBTBECTios  oj"  STATUTES.— When  the  varioaB  seotiona  of  the  statute  are 
clear,  plain,  and  imatnbigDODs,  the  legialatnia  miiBt  be  tinderatood  to 
mean  just  what  it  has  eiplidtly  expressed.  la  anch  a  case  there  ia  no 
room  for  conetmction. 

Afp£AL  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 

The  facts  are  stated  in  the  opinion. 

George  Goldlhwaiie,   District  Attorney  of  Lincoln   County, 
and  J.  B.  Kiitrdl,  AUorney-General,  for  Appellant. 
I.  The  act  of  the  legislature  entitled,  "  An  Act  to  consol- 


i„Coc>^lc 


110  Odd  Fellows  Bane  v.  Quillen.       [Sup.  Ct. 

A^imuent  tor  Apiwllant. 

idate  aud  fand  the  debt  of  Lincolu  conntj,"  ia  nncODstitii- 
tional.  It  18  obnoxious  to  section  twenty,  article  IV,  of  tbe 
constitution  of  tbe  state  of  Nevada,  wLich  prohibits  tbe 
passing  of  local  or  special  laws  regnlatlng  county  and  town- 
sliip  business.  (Dissenting  opinion  of  Chief  Justice  Hawlet, 
in  TouugH  V.  Hall,  9  Nev.  225.) 

II.  Tbe  clause  of  the  act  requiring  tbe  treasurer  to  detach 
coupons  from  tbe  bonds  was  inserted  eriWusffta,  and  is  not 
directory.  (2  Comp.  L.,  sec.  4181;  Corbett  v.  Bradley,  7  Nev. 
106;  Lartgenour  v.  Irench,  34  Cal.  99;  Leahe  v.  Blasdell,  6 
Nev.  41;  V.  «e  T.  R.  R.  Co.  v.  Elliot,  6  Id.  364;  Clt^^fr  t. 
Hayes,  3  Cal.  471.) 

III.  Tbe  financial  transactions  of  Lincoln  county  being 
by  said  act  placed  upon  a  cash  basis,  the  intention  of  the 
legislature  was  to  keep  such  transactions  on  a  cash  basis  i£ 
possible,  and  not  to  strip  the  county  of  the  means  provided 
to  meet  its  can'ent  expenses;  and  the  general  fund  of  said 
conuty  was  not  to  be  subjected  to  the  payment  of  said  cou- 
pons as  long  as  there  were  any  legal  ontstanding  claims 
against  said  general  fund.  (2  Comp.  L.,  sees.  4184,  4193— 
94-97;  McDonald  v.  Grmoold,  4  Cal.  352.) 

Section  9  of  the  act  under  consideration  says:  "In  tbe 
event  the  interest  fund  is  insufficient,  the  treasurer  shidl 
draw  on  tbe  general  fund  of  said  county  for  such  purpose." 

IV.  The  legislature  only  intended  that  the  sarplns  money 
over  and  above  the  legal  outstanding  claims  against  said 
general  fund  should  be  subject  to  tbe  treasury  draft.  Tbe 
auditor  of  said  county  must  draw  bis  warrant  when  there  is 
any  money  in  tbe  county  treasury  to  satisfy  any  allowed, 
audited  and  outstanding  claims  against  the  general  fund. 
Tbe  moneys  in  said  fund  are  subject  to  the  auditor's  war- 
rant, and  not  to  the  draft  of  the  treasurer,  and  only  when 
there  are  no  outstanding  legal  claims  against  said  general 
fuud,  or  a  sui-plus  over  and  above  the  legal  outstanding 
claims  against  said  fund  is  there  any  money  subject  to 
the  treasurer's  draft.  (2  Comp.  L.,  sees.  3078-9;  1  Nev. 
462-3.) 

V.  By  an  act  of  the  legislature  of  the  state  of  Nevada 
(Stats.  1876,  74),  tbe  county  commissioners  of  tbe  several 
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counties  of  IJi<5  state  are  autLoiized  and  empowered  to  levy 
and  cause  to  be  collected  an  ad  valorem  tax  for  county  pnr- 
lioses,  not  exceeding  tlie  sum  of  one  buudred  and  fifty  centa 
on  each  one  huadred  dollars  value  of  all  taxable  property 
iu  tbe  county,  etc.  "County purposes" means sncli moneys 
as  ate  apportioned  by  the  county  commissioners  and  which 
aie  not  set  aside  by  law  into  special  funds,  and  comprise 
the  (general  county,  indigent  sick,  and  contingent  funds  of 
the  county.     (Comp.  L.,  sec.  3100.) 

It  follows,  then,  that  tbe  payment  of  interest  on  bonds  is 
not  a  county  purpose,  and  the  using  of  money  iu  the  geneml 
fund  to  pay  such  interest  is  not  using  the  mouey  iu  said  fund 
for  conntj-  purposes. 

VI.  The  collection  of  revenues  for  county  purposes  is  an 
appropriation  for  county  purposes,  and,  being  such,  cannot 
be  used  to  pay  interest  coupons  as  long  as  tlioro  are  legal 
outstanding  claims  against  the  general  fund.  (McDonald  v. 
Griswdd,  i  Cal.  352;  La  Forge  v.  McGee,  G  Id.  285,  650.) 

VII.  If  the  courts  regard  section  nine  of  the  act  under 
consideration  as  ambiguous  and  capable  of  two  construc- 
tions, then  the  construction  most  beneficial  to  the  public 
should  be  adopted.  (Hoyden  v.  Supervisors  of  Oruuiby  Co., 
2  Nev.  371.) 

Biehop  ft  Sahin,  for  Bespondent. 

I.  When  on  act  is  conceived  in  clear  and  precise  terms, 
when  the  sense  is  manifest  and  leads  to  nothing  absnrd, 
there  can  be  no  reason  to  refuse  the  sense  which  it  naturally 
[iresents,  (JacJcson  v.  Lewis,  17  Johns.  475;  13  Johns.  504; 
Wutcford  et  al.  v.  People,  9  Barb.  161 ;  Peop/e  v.  N.  Y.  C.  R. 
n.  Co.,  13  N.  T.  (3  Kern.)  78;  25  Barb.  199;  Cooley  on 
Const.  Lim.  72,  73,  185,  186.) 

II.  The  consideration  of  the  justice  or  policy  of  a  stat- 
ute, and  its  effects  upon  the  general  welfare  of  the  state,  is 
addressed  to  the  discretion  of  the  legislature,. and  having 
been  decided  by  the  legislature,  is  not  a  subject  of  judicial 
inquiry.  {BilUvgs  v.  Hall,  7  Cal.  1;  Yomigs  v.  Ilall,  9  Nev. 
212;  State  ex  rd.  Besa  v.  JVaslioe  Co.  Com.,  6  Nev.  104;  Napa 
Valley  B.  B,  Co.  v.  JVopa  C«.,  30  Cal435;  PcojileY.  Saratoga 
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ai)d  Bens.  It.  R.  Co.,  16  Wend.  133;  People\.  JUon-eU,  21 
Wend.  576;  Cooley  on  Const.  Lim.  16S-172.) 

III.  Tlie  legislitture  is  tlie  jndge  wiietlier  a  general  or 
Bpeciiil  law  is  applicable  in  a  certain  ease.  (Slate  v,  Co. 
Court  of  Boone  Co.,  II  Am.  Ilep.  415;  Evans  v.  t/oi,  8  Nev. 
323;  ^e«r  T.  Pe£7</,  7  Nev.  28;  CTajAe  v. /ru;»i,  5  Nev.  Ill; 
McCanlei!  t.  Brooks,  IG  Cal.  II.) 

IV.  Courts  will  only  declare  an  act  uucoa&titntional  when 
it  violatea  the  constitution  cieaily,  palpably,  plainly  and  in 
sncli  a  manner  aa  to  leave  no  reasonable  doubt.  (Sieicarl  v. 
Supervisors  Pope  Co.,  I  Am.  Rep.  238;  Cooley  on  Const. 
Lim.  163,  sec.  3;  I68-I7I,  181  elseg.,  and  cases  there  cited.) 

v.  The  coupons  sued  upon  in  the  action  are,  by  their 
terms,  negotiable,  and  transferable  by  delivery.  (I  Comp. 
Laws,  sees.  l~detseq.;  2  Kedfield  on  Itailways,  sec.  239  et 
eeq.  and  case  cited;  Craig  v.  City  of  Vickehurg,  31  Miss.  216; 
White  V.  V.  d  M.  B.  B.  Co.,  21  How.  575;  Delajleld-i.  State 
of  m.,  21  Hill,  176;  Bank  of  Rome  v.  ViUage  of  Rome,  19 
N.  T.  20;  Brainard  v.  N.  Y.  <&  H.  R.  B.  Co.,  25  N.  X.  496.) 

VI.  The  provision  of  the  statute  requiring  the  treasurer 
to  detach  the  coupons,  is  merely  directory.  (Cooley  on  Const. 
Lim.  74-78;  Corbctt  y.  Bradley,  7  tsev. 108;  Rexv.  Locksdah, 

I  Burr,  447;  Murchant  v.  JLongworthy,  6  Hill,  646;  affirmed 
in  3  Denio,  526;  Striker  t.  Ketbj,  7  Hill,  9-24;  People  v.  Su- 
pervisora  of  Ulster,  34  N.  Y.  268;  Hardman  v.  Bowen,  39 
N.  Y.  196;  Seara  v.  Bumham,  17  N.T.  4i8;  People  v.  Peck, 

II  Wend.  612;  Jackson  v.  Young,  5  Cow.  269.) 

Robert  M.  Clarke,  for  Bespondent,  orally  argued  this  cause. 

By  the  Court,  HiWLEr,  C.  J.; 

On  the  fifth  day  o£  January,  A.  D.  1876,  respondent  pre- 
sented to  appellant  certain  interest  coupons  issued  under 
the  act  entitled,  "An  act  to  consolidate  and  pay  the  indebt- 
edness of  Lincoln  county"  (Stot.  1873,  54),  and  demanded 
payment  of  the  amount  due  thereon.  Appellant  refused  to 
pay  the  same,  whereupon  the  respondent  applied  for  and 
obtained  from  the  district  court  of  said  county  a  peremptory 
writ  of  mandamus  diiecting  appellant  to  transfer  the  money 
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then  ill  the  general  fund,  to  tlie  interest  fund  of  said  countj', 
to  be  applied  to  the  payment  of  said  coupons  as  provided 
by  section  nine  of  said  act. 

This  appeal  is  taken  from  that  order. 

It  appears  that  the  money  in  the  interest  fund  is  insuffi- 
cient to  pay  the  coupons;  that  if  the  money  in  the  general 
fund  is  transferred  to  the  interest  fund  it  Trill  pay  the 
amount  due  on  said  coupons;  that  at  the  date  aforesaid  the 
legal,  allowed,  andlted  and  outstanding  claims  against  the 
general  fund  of  said  county  were  largely  in  excess  of  the 
amount  of  money  then  in  the  general  fund;  that  prior  to 
the  presentation  of  said  coupons  they  were  detached  and 
separated  from  the  bonds  with  which  they  were  oiiginally 
issued. 

1,  It  is  claimed  by  appellant  that  no  legal  demand  was 
made  for  the  payment  of  said  coupons. 

This  position  is  sought  to  be  maintained  upon  the  ground 
that  tlie  coupons  were  detached  from  the  bonds  before  being 
presented  to  the  treasurer  for  payment.  Section  five  of  the 
act  provides  as  follows:  "When  any  interest  shall  be  paid 
upon  a  bond  issued  under  the  provisions  of  this  act,  the 
county  treasurer  shall  detach  the  coupons  for  the  interest 
then  due  and  paid,  and  deliver  the  same  to  the  county  aud- 
itor taking  liis  receipt  therefor,  whose  duty  it  shall  be  to  file 
tlio  same  in  his  office."  It  is  claimed  by  appellant  that  this 
section  is  mandatory;  that  it  was  inserted  to  prevent  ficti- 
tious coupons  from  being  presented  to  the  treasurer,  and 
that  it  prohibits  him  from  paying  any  coupons  not  detached 
by  himself.  It  is  not  pretended  that  the  coupons  presented 
were  fictitious;  but  on  the  other  hand  it  is  admitted  that 
they  are  genuine,  and  that  if  they  had  been  paid  the  treas- 
urer could  have  delivered  them  to  the  county  auditor  as  di- 
rected in  said  act.  True  it  is  that  there  was  no  excuse  for 
the  holder  of  the  bonds  to  detach,  or  cause  to  be  detached, 
the  coupons  before  presenting  the  same  to  the  treasurer,  and 
this  was  certainly  not  the  safest  course  to  pursue.  It  is 
always  best  to  follow  the  plain  provisions  of  the  statute  and 
thereby  avoid  any  question  of  construction.  But  the  re- 
spondent, having  disregarded  the  provision,  insists  that  the 
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statute  is  merelj  directory,  and  th&t  ioaemiich  as  oo  one  Los 
been  prejudiced  it  ought  not  to  lose  its  claim  because  it  did 
not  present  the  bonds  wifli  the  coupons  attached.  We  are 
of  opinion  that  courts  have  often  gone  too  far  in  declaring 
positive  provisions  of  the  statute  merely  directory.  This 
summary  mode  of  dispensing  with  statutory  provisions  is 
often  liable  to  abuse.  It  is  the  exercise  of  a  power  which 
trenches  so  closely  upon  legislative  discretion  that  it  ought 
never  to  be  resorted  to  by  the  courts  "except,"  as  was  said 
by  Lewis,  C.  J.,  in  CarbeU  v.  Bradley,  "when  it  is  clearly 
manifest  that  the  legislature  did  not  deem  a  compliance  with 
it  material,  or  unless  it  appears  to  have  been  prescribed 
simply  as  matter  of  form."     (7  Nev.  108.) 

Judge  Cooley  in  liis  work  on  Constitutional  Limitations, 
in  discussing  this  question,  says:  "Those  direcLions  which 
are  not  of  the  essence  of  the  thing  to  be  done,  but  which  are 
given  with  a  view  merely  to  the  proper,  orderly,  and  prompt 
conduct  of  the  business,  and  by  a  failure  to  obey  which  the 
rights  of  those  interested  will  not  be  prejudiced,  are  not 
commonly  to  be  regarded  as  mandatory;  and  if  the  act  is 
performed,  but  not  in  the  time  or  in  the  precise  vvxle  indt- 
cal&l,  it  may  still  be  sufficient  i£  that  which  is  done  accom- 
plishes the  substantial  purpose  of  the  statute."  (Cooley, 
Const.  Lim.  77,  78,  and  authorities  there  cited.) 

lu  determining  this  question,  as  well  as  every  other  that 
involves  a  construction  of  the  statute,  we  must  carry  into 
effect  the  intention  the  legislature  had  in  view  in  adopting 
it,  in  order  to  secure,  if  possible,  the  object  intended  to  be 
secured  by  the  statute.  It  will  be  observed  that  no  nega- 
tive words  are  used  which  forbid  the  detaching  of  the  cou- 
pons from  the  bonds  by  any  other  person  than  the  treasurer. 
We  think  it  is  clear  that  the  legislature,  in  adopting  the  pro- 
vision, inserted  tlie  clause  requiring  the  treasurer  to  detach 
the  coupons  as  a  mere  matter  of  form.  The  real  object  to 
be  accomplished  was  the  surrender  of  the  coupons  and  the 
delivery  of  the  same  to  the  auditor,  to  be  by  him  filed  as 
provided  in  said  act,  and  it  was  immaterial  by  whose  hands 
they  were  detached.  The  act  of  detaching  the  coupons  from 
the  bonds  was  not  of  the  substance  of  the  law.     IJpou  this 
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ground,  sanctioned  &s  it  is  bj  emiaent  authors,  and  ap- 
proved bj  nnmerons  judicial  decisions,  this  provision  of  the 
act  must  be  considered  and  treated  as  directory. 

2.  It  is  contended  by  appellant  that  the  act  is  obnoxious 
to  sections  twenty  and  twenly-one  of  article  IT  of  the  con- 
stitution of  this  state. 

Whatever  views  we  might  eptertaio  upon  this  question 
if  it  was  rea  irUegi-a,  need  not  be  here  expressed.  We  think 
the  constitutionality  of  the  act  must  be  sustained  upon  the 
authori^  of  Yomiga  y.' JSaU,  9  Nev.  212. 

As  the  bonds  of  Liacolo  county,  from  which  the  coupons 
were  detached,  are  negotiable,  and  rights  of  property  therein 
may  have  been  acquired  by  the  transfer  thereof,  since  the 
decision  in  that  case  was  rendered;  and  as  tlie  legislature  of 
1875,  relying  upon  the  correctness  of  that  decision,  passed 
certain  acts  that  would  be  subject  to  the  same  objection, 
even  if  we  entertained  the  opinion  that  Toiings  v.  Sail  was 
erroneous,  the  consequences  of  a  reversal  would  unqnes- 
tiouably  prove  of  greater  evil  than  to  allow  it  to  remain. 
In  such  a  case  we  conceive  it  to  be  our  duty  to  adhere  to 
former  decisions.  The  question  whether  the  act  impairs  the 
obligation-  of  contracts  is  not  presented  by  this  appeal. 
That  could  only  be  raised  by  a  party  holding  outstimding 
warrants  against  the  county  which  were  issued  prior  to  the 
passage  of  the  act  and  have  not  been  funded  under  the  pro- 
visions of  said  act. 

3.  Appellant  ai^ues  that  it  was  the  intention  of  the  legis- 
lature to  keep  the  financial  transactions  of  the  county  on  a 
cash  basis  if  possible,  and  not  to  strip  the  county  of  the 
means  provided  to  meet  its  current  expenses;  that  the  hold- 
ers of  the  legal  outstanding  claims  against  the  county  had 
a  vested  right  to  all  the  money  in  the  general  fund  sufficient 
to  pay  their  claims,  and  that  the  only  money  subject  to  the 
treasurer's  draft  for  the  payment  of  interest  is  the  snrplus 
over  and  above  the  legal  outstanding  claims  against  said 
general  fund. 

The  conclusion  we  have  reached  after  a  thorough  exami- 
nation of  this  ease,  renders  it  unneceasary  to  notice  in  detail 
the  several  'points  presented  by  appellant's  counsel  in  sup- 


i„  Cookie 


H6  Odd  Fellows  Bank  v.  Quillen.       [Sup.  Ct. 

opinion  of  the  Court — Hawley,  C.  J. 

port  of  this  position.  That  the  object  of  the  legislature  in 
funding  the  indebtedness  of  Lincoln  county  was  to  place  all 
of  its  financial  transactions  npon  a  cash  basis  there  can  be 
uo  doubt,  for  such  is  the  express  language  of  section  one  of 
said  act.  Id  order  to  accomplish  this  purpose,  it  was,  how- 
ever, evideut  that  some  provision  would  have  to  be  made 
whereby  the  then  existing  and  outstanding  indebtedness 
against  the  county  could  be  secured.  As  an  incentive  to 
induce  serip-ialders  to  fund  this  indebtedness,  it  being 
within  the  power  of  the  legislature  to  make  such  appropiia- 
tion  of  the  revenues  of  the  county  as  it  deemed  proper,  the 
act  was  passed.  It  had  a  double  purpose,  that  of  securing 
the  indebtedness  and  of  reducing  the  financial  trausactioDS 
of  the  county  thereafter  to  a  cash  basis.  In  arriving  at  the 
construction  to  be  given  to  this  act,  we  do  not  consider  the 
case  of  McDonald  v.  Griswold  (4  Cal.  352),  as  applicable  to 
this  case.  There  the  legislature,  in  funding  the  indebtedness 
of  Sacramento  county,  authorized  the  le^:y  of  a  special  tax 
for  the  gradual  extinguishment  of  said  indebtedness,  and 
also  authorized  the  levy  of  a  tax  for  county  purposes.  A 
creditor  of  the  county  holding  certain  warrants  that  were 
issued  prior  to  the  act,  sought  to  compel  the  county 
treasurer  to  pay  his  warrants  out  of  the  taxes  collected  for 
county  purposes.  The  court  held  that  this  could  not  be 
done;  that  the  tax  collected  for  county  purposes  "ought  to 
be  restricted  to  the  current  expenses  of  the  year  as  an 
appropriation,  leaving  the  scrip-holders  of  the  county  to 
look  for  payment  to  tlie  tax  collected  for  the  floating  debt." 
The  act  under  consideration  provides  that  iu  addition  to 
tlie  ordinary  taxes  for  county  purposes,  there  shall  be  levied 
and  collected  "a  special  tax,  to  be  called  the  interest  tax," 
and  that  the  fund  derived  from  this  tax  shall  be  applieil  to 
the  payment  oi  the  interest  accruing  upon  said  bonds  (sec. 
8),  and  then  expressly  gives  further  security  in  plain  and 
unmistakable  language  as  follows;  "It  shall  be  the  duty  of 
the  county  treasurer  of  Lincoln  county  to  make  such 
arrangements  for  the  payment  of  the  interest  of  said  bonds 
when  the  same  falls  due,  at  least  thirty  days  before  the 
time  of  payment;  and  in  the  event  said  interest  fund  is 
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inanfficieot,  the  treasurer  shall  draw  oq  the  general  funcl  of 
tile  county  for  aacli  purpose"  (sec.  9). 

It  may  be  tliat  tbe  legislature  thought  that  the  ordinary 
taxes  for  county  purposes  would  be  sufficient  to  keep  the 
fiuancial  trausactions  of  the  conntj  on  a  cash  basis,  and  that 
the  interest  fund  would  be  sufficient  to  pay  the  coupons  as 
they  became  due.  But  the  legislature  made  provision  for 
any  contingency  that  might  arise  by  the  insufficiency  of  the 
interest  fund,  and  authorized  the  treasurer  in  the  event  of 
sncli  contingency  to  draw  his  draft  upon  the'  general  fund 
for  the  paymeut  of  the  interest;  and  further  provided  that 
if  there  was  not  sufficient  money  in  the  general  fund,  then 
the  treasurer  was  "authorized  and  required  to  make  such 
contracts  and  arrangements  as  may  be  necessary  for  the 
paymeut  of  said  interest  and  for  the  protection  of  the  credit 
of  the  county  of  Lincoln"  (sec.  9),  and  did  not  make  any 
provision  for  keeping  the  financial  transactions  of  the 
county  on  a  cash  basis  if  the  ordinary  taxes  for  county  pur- 
poses should  prove  insufficient,  but  did  provide  for  incurring 
an  indebtedness  by  the  comroissioners  not  exceeding  nine 
thousand  dollars  (sec.  17).  That  tlic  financial  transactions 
of  the  county  have  not  been  kept  on  n  cash  basis  is  proba- 
bly owing  to  the  fact  that  the  revenues  of  the  county  have 
decreased  since  the  passage  of  the  act,  or  the  leffisluture 
may  have  been  mistaken  as  to  the  amount  necessarily 
required  to  keep  the  machinery  of  the  county  government 
In  motion,  and  therefore  committed  an  error  of  judgment  in 
limiting  the  amount  of  taxes  to  be  levied  for  the  purpose  of 
paying  the  interest  on  the  bonds  and  in  limiting  the  amount 
of  indebtedness  to  be  incurred  by  the  commissioners.  But 
it  is  manifest  that  the  legislature  intended  to  make,  and  did 
ninke,  provision  for  the  payment  of  the  interest  on  the  bonds 
regardless  of  tlie  qnestion  whether  the  fiimucial  tranaactidus 
of  the  county  could  be  kept  on  a  cash  basis  or  not.  Vi'q 
are  told  that  this  construction  of  the  act  has  produced  the 
effect  "of  closing  hospitals,  unbarring  prisons  and  para- 
lyzing justice."  This  condition  of  affairs  is  certainly  to  be 
deplored.  If  there  was  any  ambiguity  in  the  language  of 
the  act,  or  if  it  was  susceptible  of  two  constructions,  then 
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a  constmctioD  vhicli  vould  produce  euch  disastrous  resnlU, 
or  b©  of  practical  ineonyeiiience  to  the  commanitj,  would 
be  rejected,  and  the  coDstraction  that  would  prove  most 
beneficial  to  the  public  would  be  adopted.  But  the  legis- 
lative bodj  ia  the  supreme  law-making  power  of  the  state, 
and  as  loDg  as  it  acts  within  the  pale  of  its  coDstitntional 
autlioritj,  this  court  is  bound  by  its  action;  and  where  the 
language  of  the  law  given  is  so  plain  as  not  to  admit  of  a 
difTerent  constrcction,  wa  have  no  other  duty  to  perform 
than  to  execute  the  legislative  will.  This  must  be  done 
without  any  regard  to  our  own  views  as  to  the  wisdom, 
justice,  policy  or  effect  of  the  law. 

When  all  its  various  sections  are  taken  and  compared 
together,  we  think  the  language  of  the  act  is  clear,  plain, 
simple,  unambiguous,  and  susceptible  of  but  one  construc- 
tion. In  such  a  case,  the  legislature  mast  be  understood 
to  mean  just  what  it  lias  plainly  and  osplicitly  expressed, 
and  there  is  nothing  left  for  this  court  to  conati-ue.  This 
general  principle  has  been  frequently  decided  by  this  court. 
(Bnwn  V.  Davie,  1  Nev.  413;  Lewis  v.  Dman,  5  Nev.  411; 
Virginia  and  Ti-uckee  B.  B.  Co.  v.  Commissioiieis  of  Lyon 
Comity,  6  Nev.  73;  Hess  v.  Commissioners  of  Washoe  County, 
6  Nev.  107;  Fitch  v.  Elko  County,  8  Nev.  274.) 

In  Newell  v.  2Je  People,  in  the  court  of  appeals  of  New 
York,  Johnson,  J.,  said:  "Whether  we  are  considering  an 
agreement  between  parties,  s  statute,  or  a  constitution, 
with  a  view  to  its  interpretation,  the  thing  we  aro  to  seek 
is  the  thought  which  it  expresses.  To  ascertain  this,  the 
first  resort  in  all  cases  is  to  the  natural  signification  of  the 
words  employed,  iu  the  order  and  grammatical  arrangement 
in  which  the  framers  of  the  instrument  liave  placed  them. 
If  thus  regarded,  the  words  embody  a  definite  meaning, 
which  involves  no  absurdity,  and  no  contradiction  between 
difiTerenb  parts  of  the  some  writing,  then  that  meaning, 
apparent  upon  the  face  of  the  iustmment,  is  the  one  which 
alone  we  are  at  liberty  to  say  was  intended  to  be  conveyed. 
In  such  a  case,  there  is  no  room  for  construction.  That 
which  the  words  declare  is  the  meaning  of  the  instrument; 
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and  ueitlier  the  courts  nor  legislatnres  have  the  right  to  add 
or  to  take  away  from  that  meaning."  (7  N.  T.  97.) 

In  McCluakei/Y.  Cromiodl,  Allen,  J,,  aaid:  "It  ia  beyond 
question  the  duty  of  courts,  in  construing  statutes,  to  give 
effect  to  the  intent  of  the  law-making  power,  and  seek  for 
tbat  intent  in  every  legitimate  way.  But  in  the  construc- 
tion, both  of  statutes  and  contracts,  the  intent  of  the 
fmmers  and  parties  is  to  be  sought,  first  of  all,  in  the 
words'aud  language  employed;  and  if  the  words  are  free 
from  ambiguity  and  doubt,  -  and  express  plainly,  eleatly, 
and  distinctly  the  sense  of  the  framers  of  the  instrument, 
there  is  no  occasion  to  resort  to  other  means  of  interpreta- 
tion." (11  N.  T.  601.) 

These  rules,  by  which  courts  have  ever  been  guided  in 
seeking  for  the  intention  of  the  legislature,  in  the  language 
of  Chancellor  Eeut,  "aremasiios  of  sound  interpretation, 
which  have  been  accumnlated  by  the  experience  and  ratified 
by  the  approbation  of  ages."  If  the  construction  giveu  to 
this  act  has  produced,  or  will  prodnce,  the  hardships  re- 
ferred to,  we  are  powerless  to  rectify  the  evil.  Relief  must 
be  sought  by  legislative  enactments,  not  by  judicial  deci- 
sions. 

The  order  appealed  from  is  affirmed. 


[No.  769.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  M.  BOROW- 
SKT,  Relator. 

MisDRiiEANox  tH  OmcE— PuBLto  AnHiNiSTBtTOB.—Every  willful  Tiolntion 
of  his  duty  by  a  pablia  adminiElratoT  is  a  misdemeanor,  puuiahable  by 
n  fine  of  not  exceeding  $2000  and  remoTal  from  office. 

Iltt3(^ — Eipihatioh  of  Tkbu  of  Office. — It  ia  a,  "miBdemeaDorinofflae  "  for 
a  pnblic  odministiator  to  embezzle  money  received  ex  officio  nfter  bis 
term  of  office  hoa  expired. 

Idem— Dtm  of  Pdbliq  Officcbs.— It  ia  the  official  dnty  of  every  pnbiic  offi- 
cer at  or  BRer  Ihe  eipirntion  of  bid  term  of  office,  to  pa;  over  to  bis  sDC- 
eesBot,  or  olher  proper  recipient,  all  tuuda  received  and  beld  by  bim  in 
bis  official  capacity,  and  a  reluBitl  to  do  ?o,  on  proper  demand,  is  a  Tio- 
latioti  of  his  official  duty. 

JcTBT  OF  Elevkn  Men. — A.  defendant  indicted  for  a  misdemeanor  may  be 
tried  by  a  jnry  of  eleven  men,  if  be  conaents  to  anch  a  jury,  and  his  con- 
sent ia  not  a  waiver  of  a  jury  trial. 
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Thi3  was  an  original  application  before  the  Supreme 
Court  for  s  writ  of  cerlm-ari. 

The  facts  are  stated  in  the  opinion. 

Thomas  Wren,  for  Relator. 

I.  Did  the  district  court  have  jurisdiction  to  try  this  case? 
It  has  jurisdiction  to  try  certain  misJemeaaoi's  punishable 
by  fines  exceeding  five  hundred  dollars.  Is  this  one  of 
those  cases?  If  it  is  not,  the  district  court  did  not  have 
jurisdiction  to  try  it,  and  its  proceedings  are  invalid. 

The  indictment  is  under  a  section  of  the  act  concerning 
the  office  of  public  iidmiuistrntor.   (2  Conip.  L,,-  sec.  3029.) 

"What  is  a  wiilful  misdemeanor  in  office?  The  section  of 
the  statute  does  not  define  it.  I  do  not  find  anywhere  in 
the  statute  the  actschargediQtbeiadictnientiua<lecrimina1, 
nor  do  I  find  that  they  ^vere  criminal  at  common  law. 

According  to  the  definition  of  a  crime  or  public  offense, 
as  set  forth  in  the  statute  (2  Comp.  L.,  sec.  1675), 
no  one  is  guilty  of  a  crime  or  public  offense  unless  he 
does  some  act  the  lavr  forbids  him  to  dd,  to  the  doing  of 
which  is  annexed  some  one  of  the  penalties  enumerated  in 
th€f  statute,  or  omits  to  do  Bomething  the  law  commands 
him  to  do,  to- which  is  annexed  some  one  of  said  penalties. 

To  what  act  of  the  public  administrator  is  a  penalty 
annexed  ?  To  what  omission  to  do  an  act  commanded  bj 
law  as  public  administrator  is  a  penalty  annexed?  If  there 
is  none,  then  under  the  statutory  definition  of  a  crime  or 
public  offense  Eorowsky  is  not  guilty  and  the  indictment 
does  not  charge  n  crime.  The  district  court  oidy  has 
original  jurisdiction  of  certain  misdemeanors.  In  order  to 
ascertain  whether  the  court  has  exceeded  its  jurisdictiou  by 
trying  a  case  of  which  it  does  not  have  original  jurisdiction 
this  court  has  to  examine  the  iudictment.  If  it  is  a  case  ia 
which  the  fine  does  not  exceed  five  hundred  dollars,  the  dis- 
trict court  did  not  have  original  jurisdiction  to  try  it,  and 
the  proceedings  of  the  court  shoiihl  bo  held  invalid.  If 
upon  inspection  it  should  be  found  that  no  offense  is 
charged,  it  would  be  equally  fatal  to  the  proceedings. 
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II.  Does  this  iiidictment  charge  a  crime  or  public  offense 
of  which  the  district  court  hiis  jurisdictiou  ?  If  the  seetiou 
of  the  probate  act  does  create  an  offense,  what  acts  consti- 
tute the  offense?  The  section  reads:  "For  anjwillful  mis- 
demeanor in  office,"  etc.  Does  the  indictment  charge  that 
Borowsky  committed  any  act,  or  omitted  to  do  any  act,  in 
office?  "It  is  alleged  that  Borowsky  was  appointed  and 
qualified  as  public  administrator  on  tho  seventh  day  of  May,  ■ 
1873,  and  continued  in  office  until  the  seventeenth  day  of 
December,  1874."  It  is  not  charged  that  during  this  time 
lie  was  guilty  of  any  breach  of  duty  as  public  administrator. 
3!he  offense  charged,  if  it  be  an  offense,  is  charged  to  have 
lieen  committed  uot  as  a  public  administrator,  not  in  office, 
but  several  months  after  he  hod  retired  from  office,  i.  e.,  on 
the  second  day  of  March,  1875. 

III.  The  court  did  not  have  jurisdiction  to  try  Borowsky 
with  a  jury  of  less  than  twelve  jurors.  (Const,  of  Nevada, 
art.  1,  sec.  3;  1  Comp.  L.,  sees.  1079,  1687;  Bunill's  Law 
Diet.,  title  "Jury,"  231.) 

A  jury  must  consist  of  twelve  men ;  no  other  number  is 
kuown  to  the  law.  (Vaughn  v.  Scade,  30  Mo.  GOO;  Opin- 
ion of  Justices,  41  N.  H.  550;  Dixon  v.  Rithards,  3  Miss. 
(2  How.)  771;  Carpenter  v.  State,  5  Miss.  (4  How.)  163.) 

True,  it  appears  from  the  record  tl^at  Borowsky  consented 
to  be  tried  by  eleven  jurors,  but  under  the  provision  of  the 
constitution  and  statutes  cited  above  he  could  not  waive 
this  right. 

The  court  exceeded  its  jurisdiction  in  passing  sentence' 
upon  Borowsky  upon  a  verdict  of  guilty  rendered  by  a  less 
Dumber  than  twelve  jurors.  If  the  court  had  jurisdiction 
to  try  him  with  a  jury  of  less  than  twelve  jurors,  it  had  juris- 
diction to  try  him  without  any  jury,  notwithstanding  the 
express  language  of  the  constitution  that  "the  right  of  trial 
by  jury  shall  be  secured  to  all  and  remain  inviolate  forever," 
and  that  the  right  to  waive  it  is  only  granted  in  civil  cases, 
and  the  equally  plain  and  emphatic  language  of  the  statute 
that  "  no  person  can  be  punished  for  a  public  offense  except 
upon  legal  conviction  iu  a  court  having  jurisdiction."  "No 
person  can  be  convicted  of  a  public  offense,  tried  b/j  indict- 
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ment,  unless  by  tLe  verdict  of  a  jury  (i.  e.,  twelve  jurors) 
accepted  aud  recorded  b;  tlio  court,  or  upon  a  plea  of 
guilty,"  etc. 

J.  It.  KUtrdl,  Attorney-General,  for  Respondent. 

I.  The  mere  fact  that  section  3029  of  the  compiled  laws 
reads  that  "  public  administrators  may  be  tried  by  indict- 
ment," implies  that  the  trial  must  be  hoA  in  the  district 
court;  for  no  other  court  in  the  state  is  competent  to  tiy  a 
cause  on  indictment.  The  vords  "willful  misdemeanor  in 
office,"  must  be  construed  to  mean,  aud  can  mean  nothing 
else,  vnllful  miscondud  during  the  tncuTrUteTU'tio^cud  term,  and 
sucli  misconduct  is,  by  the  section  of  the  statute  itself,  made 
a  misdemeanor,  punishable  by  fine  not  to  exceed  two  thou- 
sand dollars,  and  removal  from  office. 

It  is  generally  the  case  that  the  miaoondnct  of  officials  is 
covered  up  daring  their  official  terms,  and  remains  undis- 
covered until  after  their  official  functions  cease.  Therefore, 
that  clause  of  the  statute  relative  to  " removal  from  office," 
can  cut  no  figure  iu  any  prosecution  or  proceeding  of  acrim- 
inal  nature  against  a  public  administrator  who  has  violated 
the  law  and  abused  hia  trust,  if  his  term  of  office  has  ex- 
pired. But  I  submit  that  it  is  competent  at  any  time  after 
the  expiration  of  his  term,  provided  the  statute  of  limita- 
tions has  not  run,  for  the  proper  authorities  to  proceed 
against  him  criminally  for  any  misconduct  or  misdemeanor 
of  which  he  has  been  guilty  during  tJie  time  he  was  in  office. 

II.  Had  the  court  the  power  to  try  him  under  the  indict- 
ment? or,  in  other  words,  had  the  court  below  jnrisdiction 
to  try  this  case?     "We  think  it  had. 

District  courts  have  jurisdiction  to  try  all  misdemeanors 
punishable  by  fine  iu  excess  of  five  hundred  dollars;  and 
this  being  punishable,  and  having  been  punished  by  a  fine 
of  two  thousand  dollars,  it  cannot  be  dispated  but  what  the 
district  court  had  jurisdiction  to  try  it,  and  only  that  court 
had  the  jurisdiction.  Jurisdiction  is  the  power  to  hear  and 
determine;  this  ia  its  general  definition.  Jurisdiction,  as 
applied  to  a  particular  claim,  case  or  controversy,  is  the 
power  to  hear  and  determine  that  controversy. 
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III.  The  only  questioD  which  can  be  inquired  into  ou 
certiorari,  is  whether  the  inferior  tribunal  had  jurisdiction 
to  do  the  act  sought  to  be  reviewed.  (C  P.  B.  B.  Co.  v. 
Boardo/  Eq.,  Plaxer  Co.,  43  Cal.  365;  5  Nev.  317;  6  Nov. 
95,  100;  Bum^t  v.  WaOace,   43  Cal.  25.) 

I  claim  that  the  question  respecting  the  trial  of  petitioner 
by  eleven  men  as  jurors,  is  not  a  matter  touching  the  juris- 
diction of  the  court  below  in  any  manner  whutever;  that 
what  occurred  during  the  trial  of  the  case  was  merely  an 
incident,  in  nowise  affecting  the  subject  of  jurisdictioa. 
The  trial  of  the  case  with  eleven  jurors,  and  the  judgmeut 
of  the  court  pronounced  on  their Terdict,  wore  simply  jrrejjr- 
ulariiiea  or  mistakes  of  law  committed  in  conducting  the 
trial  which  the  court  had  jurisdiction  and  authority  to  hold. 
Such  irregularities  or  mistakes  made  by  a  court  in  the  ex- 
ercise of  an  admitted  jurisdiction  are  not  to  be  coQsidered 
ou  a  writ  of  review.     (43  Cal.  367;  46  Cal.  79.) 

By  the  Court,  Beatty,  J. : 

A  writ  of  certiorari  was  issued  out  of  this  couH  upon  peti- 
tion of  Corowsky,  commanding  the  sixth  district  court  to 
certify  its  proceedings  iu  the  case  of  the  State  of  Nevada  v. 
M.  BoToicshy.  The  petitioner  was  indicted  by  the  grand 
jury  of  Eureka  county  for  a  misdemeanor  in  the  office  of 
public  administrator.  He  pleaded  not  guilty;  was  tried,  by 
his  own  consent,  by  a  jury  of  eleven  men;  was  convicted  and 
sentenced  to  pay  a  fine  of  two  thousand  dollars,  aud  to  be 
imprisoned  till  the  fine  was  paid,  at  the  rate  of  one  day's 
imprisonment  for  each  two  dollars  of  the  fine. 

As  there  is  no  appeal  in  this  class  of  cases  from  the  judg- 
ment of  the  district  court,  nor  other  plain,  speedy  aud  ade- 
quate remedy  for  an  illegal  conviction,  there  is  no  doubt  that 
the  petitioner  is  entitled  in  this  proceeding  to  have  the  judg- 
meut  against  him  annulled  or  modified  if  the  district  court 
has  exceeded  its  jurisdiction;  and  he  claims  that  it  did 
exceed  its  jurisdiction  in  two  ways: 

First.  In  trying  and  convicting  him  upon  an  indictment 
which  charges  no  offense,  uad  therefore,  of  course,  no  offense 
of  which  the  district  court  could  have  jurisdiction;  and, 
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Second.  Id  adjudging  liim  guilty  and  imposiDg  Becteuce 
■witliont  the  verdict  of  n  legal  jury, 

Tlie  indictment  is  founded  upon  the  foUowing  provision 
of  the  law  eonceruiDg  public  administrators:  "For  any 
villful  misdemeanor  in  office,  any  public  administrator  may 
be  indicted,  tried,  and,  if  found  guilty,  fined  in  any  sum  not 
exceeding  two  thousand  dollars,  and  removed  from  office." 
(Comp.  L.,  sec.  3029.) 

It  skowa  that  Dorowsky  was  the  latrful  incumbent  of  the 
office  of  public  administrator  of  Eureka  county  from  May, 
1873,  to  December,  1874;  that  in  January,  1874,  he  received, 
by  virtue  of  his  office,  three  thousand  dollars  and  upwards  of 
property  and  moneys  belonging  to  the  estate  of  Adam  Ham- 
ilton, deceased,  and  that  in  March,  1875,  "  lie  did  willfully, 
nulawtuUy,  and  coiTuptly  appropriate  to  hia  own  use  of  the 
moneys  of  said  estate  *  *  *  two  thonsand  one  hnndred 
and  Dinety-nine  dollars  and  nineteen  cents,  and  did  then 
aud  afterwards  willfully  and  unlawfully  refuse  to  jiay  over 
said  moneys  upon  the  order  of  the  district  court. 

The  argument  in  behalf  of  the  petitioner  is  that  the  statute 
upon  which  this  indictment  is  founded  does  not  define  any 
offense,  and,  if  it  does,  tliat  the  indictment  does  not  charge 
the  offense  defined  by  the  statute.  To  support  the  first 
propOHitiou  he  says :  A  misdemeanor  is  a  crime,  and  a  crime 
is  defined  to  be  an  act  or  omission  forbidden  by  law  and  to 
wliicli  is  annexed,  on  conviction,  some  definite  penalty. 
(Comp.  L.,  sec.  1C75.)  But  there  is  no  act  or  omission  of  a 
public  administrator  to  which  any  penalty  has  been  affixed 
by  law,  and  consequently  there  is  no  such  thing  as  a  misde- 
meanor in  that  office.  The  fault  of  this  argument,  I  think, 
consists  iu  attributiug  to  the  word  misdemeanor,  as  used  in 
the  statute,  its  technical  sense  of  n  species  of  crime.  It  is 
evident,  I  think,  that  it  is  used  iu  its  moi-e  comprehensive 
sense  of  misbehavior,  misconduct,  violation  of  duty;  for 
otherwise  the  word  "  willful,"  by  which  it  is  qualified,  be- 
comes entirely  su])erfluous.  Every  crime  is  necessarily 
willful,  but  misconduct,  or  violation  of  duty,  is  not.  Takeu 
in  the  latter  sense,  the  word  misdemeanor  is  properly  qual- 
ified by  the  word  willful;  in  the  former  siguificatiou,  the 
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expression  iDTolves  the  worst  sort  of  tautology.  Besides, 
in  tlie  one  case,  the  whole  provision  becomes  utterly  mean- 
iDgless,  wLile  in  the  other  the  coustmction  is  plain  and 
sensible.  The  slatute  makes  a  willfnl  misdemeanor  (in  its 
popular  sense  of  misconduct),  a.  technical  misdemeanDr  or 
crime  by  attaching  the  penalties  of  fine  and  removal  from 
office.  Its  object  was  not  to  impose  additional  penalties  in 
the  case  of  misdemeanors  already  defined,  hut  to  make  that 
criminal  ■which  before  had  not  been  so,  by  the  ordinary 
form  of  attaching  a  penalty,  and  thereby  forbidding  it. 
Every  willful  violation  of  his  official  duty  by  a  public  atl- 
miniatrator  is,  therefore,  a  misdemeanor,  punishable  by  a 
fine  of  not  exceeding  two  tboosand  dollars  and  removal  from 
office.  Of  such  offenses,  it  is  not  questioned  that  the  district 
court  baa  jurisdiction. 

But  does  this  indictment  charge  the  offense  defined  by 
the  statute?  Petitioner  argues  that  it  does  not,  because  it 
shows  that  his  term  of  office  had  expired  before  the  misap- 
propriation of  the  money,  and  therefore  it  could  not  have 
been  a  miedemeaiior  in  office.  That  the  statute  is  intended 
only  to  apply  to  those  who  are  incumbents  of  the  office  at 
the  time  of  the  commission  of  the  ofi'ense  he  contends  is 
proved  not  only  by  its  language,  but  by  the  fact  that  one  of 
the  prescribed  penalties  is  removal  from  office,  which  of 
course  (lanuot  be  imposed  upon  one  whose  term  has  expired. 
I  think,  however,  the  argument  is  inconclusive.  The  lan- 
guage of  the  act  is,  "may  be  fined,  etc.,  and  removed  from 
office."  The  latter  part  of  the  penalty  of  course  could  not 
be  enforced  if  the  incumbency  of  the  office  had  expired 
before  conviction,  but  that  is  no  reason  why  the  fine  should 
not  be  imposed.  If  Borowsky,  after  the  expiration  of  his 
term,  had  been  indicted  for  embezzling  money  before  its 
expiration,  it  would  scarcely  have  been  argued  tliat  the 
statute  did  not  npply  merely  because  lie  could  not  be 
removed  from  office.  And  yet  the  reason  asi^igned  would 
go  as  far  to  sustain  that  proposition  as  the  other.  Thi.s 
shows  that,  if  the  ailment  proves  anything,  it  proves  too 
much,  and  consequently  that  it  proves  jiothiug.  The  ques- 
tion, however,  still  remains  upon  the  language  of  the  act, 
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la  it  a  "misdemeanor  in  ofiGce"  to  embezzle  money  received 
ex  officio  after  the  term  of  the  officer  has  expired?  To  my 
miud  it  seem3  clear  that  it  ia.  It  is  one  of  the  oCBciul  dutiea 
of  every  public  officer  at  or  after  the  espiratioD  of  his  term 
of  office  to  pay  over  to  hia  successor  or  other  proper  recip- 
ient all  fnads  received  and  hekl  by  him  in  his  official  capac- 
ity, and  a  refusal  to  do  so,  on  proper  demand  being  made,  is 
a  violation  of  his  official  duty.  The  indictment  in  this  case 
shows  such  a  refusal,  and  charges  it  to  have  been  willful. 
It  therefore  cornea  fully  up  to  the  statute,  if  ' '  willful  misde- 
meanor in  office"  means,  as  it  clearly  does,  nothing  more 
nor  less  than  willful  violation  of  official  duty.  This  vieir 
is  strengthened  by  the  oouBidemtion  that  a  public  adminis- 
trator is  an  officer  who  virtually  continues  in  office  an  indef- 
inite period  after  the  nominal  expiration  of  his  term.  His 
official  duty  is  simply  to  administer  upon  estates,  iu  which 
he  is  entitled  to  administration,  according  to  law.  (Comp. 
L.,  sec.  3025.)  After  his  term  expires  he  simply  ceases  to 
be  entitled  to  take  out  lettera  of  administration  in  new 
cases,  but  he  continues  to  administer,  or  at  least  he  contin- 
ues officially  chargeable  in  respect  to  the  estates  in  which 
he  haa  received  letters,  until  he  is  regularly  discharged  by 
the  diatriet  court.  Until  he  is  so  discharged  it  is  always 
his  duty  as  an  officer  to  pay  over  moneys  on  the  order  of 
the  court  (Comp.  L.,  sec.  3027),  and  embezzlement  of  the 
money  of  an  estate  is  such  misconduct  as  authorizes  the 
district  court  summarily  to  suspend  his  functions.  (Comp. 
L.,  sec.  763.) 

My  conclusion,  in  Tiew  of  these  provisions,  is,  that  the 
indictment  does  charge  the  petitioner  with  an  offense  within 
the  jurisdiction  of  the  district  court. 

The  remaining  question  is,  Did  the  court  exceed  its 
jurisdiction  in  pronouncing  sentence  upon  the  verdict  of 
eleven  jurors,  the  petitioner  having  consented  to  be  tried 
by  that  number  ? 

There  is  no  doubt  that  he  was  entitled  to  be  tried  by  a 
jury  of  twelve  if  he  had  demanded  it.  The  question  is 
whether  his  consent  to  be  tried  by  eleven  could  authorize 
the  court  to  pronounce  sentence  upon  their  verdict.     If,  as 
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his  couDscl  Argues,  the  -verdict  of  eleven  is  the  same  thing 
aa  no  Terdict  at  all,  it  would  seem  to  follow  that  the  court 
exceeded  its  authority,  for  in  that  case  an  agreement  bj  the 
defendant  to  be  tried  by  eleven  jurors  would  he  equivalent 
to  waiving  a  jury  trial,  and  it  seems  to  be  implied  in  the 
langnnge  of  til©  constltntion  (art.  1,  sec.  3)  and  expressly 
enacted  in  the  law  (Comp.  L.,  sees.  1C79,  1687)  that  on  the 
trial  of  an  indictment  a  jury  cannot  be  waived.  There  is 
certainly  much  apparent  and  perhaps  real  force  in  the  arga- 
ment  that  a  trial  by  eleven  jurors  is  no  jury  trial,  but  there 
is  very  strong  authority  for  holding  the  defendant  estopped 
in  a  case  like  this  from  saying  that  it  is  not,  and  in  my 
opinion  it  ought  to  be  so  hold  if  there  is  any  reasonable 
gi'ound  for  such  a  decision.  To  hold  otherwise  would  seem 
to  involve  the  conclusion  that  if  a  verdict  of  guilty  does  not 
convict,  a  verdict  of  not  guilty  does  not  acquit,  and  that  in 
the  latter  case  the  defendant  might  b©  tried  again  jierhaps 
after  his  witnesses  had  gone  beyond  his  reach,  and  in  a  cas© 
perhaps  where  the  veiy  reason  of  his  waiving  n  full  panel  of 
jurors  was  to  prevent  a  postponement  of  his  trial  and  the 
loss  of  important  testimony.  These  considerations,  it  is 
trne,  do  not  meet  the  argument,  but  tliej  indicate  the  unjust 
and  harsh  conseqaeuces  involved  in  the  position  contended 
for  and  the  motives  which  may  legitimately  actuate  a  court 
in  inclining  to  an  opposite  conclusion. 

Tho  conclusion  reached  by  this  court  in  The  Staie  v.  Mc- 
Clear,  decided  during  the  last  term,  is  that  tho  right  of  trial 
by  jury  means  the  right  to  be  tried  by  twelve  impartial 
jurors.  That  they  should  be  impartial  is  just  as  essential 
to  the  constitution  of  the  jury  as  that  they  should  be 
twelve  in  number,  and  there  is  no  principle  upon  which  a 
defendant  can  be  held  capable  of  waiving  the  disqualifica- 
tion of  n  juror  for  bias,  which  will  not  include  the  power 
of  consenting  to  a  smaller  number  than  twelve.  Yet  it  has 
been  held  in  numerous  cases  in  other  states,  and  in  the  Case 
of  Andersmi  (4  Nev.  265),  in  this  state,  that  the  defendant 
is  bound  by  his  waiver  of  that  objection.  And  where  a 
juror  has  been  properly  challenged  for  cause,  and  the  chal- 
lenge erroneously  overruled  and  the  juror  sworn,  the  eiTOr 

U,y„„iJl„COO^IC 


128  State  of  Nevada  v.  Bobesstock.       fSiip.  Ct. 

PoiutH  decided. 

seems  to  be  cured  by  tjie  refusal  of  tlie  defendant  to  reueir 
his  challenge  wben  offered  the  privilege  by  tbe  court.  (Gar- 
diner V.  People,  6  Parker  Cr.  B.  195.)  Tbese  autborities 
have  a  bearing  upon  tbe  question,  but  there  are  others  more 
directly  in  point.  The  case  of  the  Commomcealth  v.  DaiUy 
(12  Cush.  80),  ivas  decided  by  Chief  Justice  Shaw,  and  is 
directly  in  point,  to  the  effect  that  a  defendant  indicted  for 
a  misdemeanor  may  be  tried  by  eleven  jurore  if  he  consents, 
and  that  such  consent  is  not  a  waiver  of  a  jury  trial.  Tbe 
reasons  given  in  the  opinion  and  the  authorities  cited,  fnlly 
sustain  the  decision.  (See  also  1  Mete.  (Ky.)  365;  tj  Id.  1;  2 
Paine  C.  C.  578;  28  Ga.  576.) 

The  case  of  Cancemi  v.  The  People  (18  N.  Y.  128),  is 
opposed  to  the  decision  of  Chief  Justice  Shaw,  in  Massa- 
chusetts, and  is  followed  and  approved  in  Mill  v.  The 
People,  in  Michigan  (16  Mich.  354).  But  both  of  tbese 
were  cases  of  murder,  and  the  weight  of  autharity  seems 
to  be  that,  in  prosecutions  for  misdemeanors  at  least,  the 
court  may,  by  the  defendant's  consent,  proceed  to  try  him 
with  less  than  the  full  number  of  jurors.  I  am  satisfied 
that  ia  so  deciding  there  is  no  injustice  done  iu  this  ease, 
nor  risk  of  injustice  in  others.  It  rests  with  the  defendant 
to  protect  himself  by  insisting  upon  his  right,  or  by  simply 
not  waiving  it. 

The  proceedings  under  review  should  be  affirmed,  and  it 
is  so  ordered. 


'S-w  [No.  758.] 

1 11  m  STATE  OF  NEVADA  ex  rel.  JOSEPH  BOSENSTOCK, 

Ji^  Eelatob,  v.  S.  T.  SWIFT,  Bespojtdent. 

K3   4T1  CoNBTiTOTiostLrn  OF  THK  Act  iHCottPOBATiNa  CiHBos  Cm,— The  act  inoor- 

11   la  poratiog  Canon  city  (StatB.  1875,  87),  is  not  in  conflict  with  Blticle  III, 

"   ^  or  EectionH  1  or  8  of  article   V,  or  section  10  of  article  XV  of  Ihe 

constitution. 

Idem— Apponrnso  Poweb.— Under  the  conetitulion  of  this  stale,  the  naming 

in  the  act  of  inoorponitioii  of  the  persons  who  were  to  eonstilQle  ths 

provisional  or  ioitiotory  board  of  trustees  wns  not  the  eiercise  of  n 

power  intrinsically  sxeontive.     Clarki  v.  Jrtoin  (5  Kev.  Ill),  sfilrmed. 

Idem — Cochtt  OmcKCs  ex  omcio  Crir  OmoKim.— The  legislntnre,  in 
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iacoTporatiag  Carsoa  city,  bad  the  pover  to  coDstitiita  tbe  designalfd 
eonnljr  otBceis  city  officeni,  and  to  impose  upou  Ihem  the  eiecntive 
or  miniHlerial  dntiea  of  the  mimicipality,  cortespcniling  to  their  respeo- 
tive  daties  aa  county  ofScers. 

UmiiciPAi.  CoBFOiuTioN. — A.  innnicipal  corporatioD,  in  thia  state,  is  btlt  the 
creature  □(  the  legislitare,  t,ai\  derives  its  iwwerR,  rigblB  and  frauchiseB 
from  legielative  euactmeut  or  statutory  implicalioa. 

OmcEBs  or  Municipal  Cobpobatiom. — ^Tbe  ofQcers  of  a  manicipal  corpora- 
liaa  are  created  by  the  legiulalare,  and  iire  cboaen  or  appointed  ia  the 
mode  prexcribed  by  the  law  or  its  creation. 

Ideh — CiTi  Beoobskb. — The  proTision  of  the  act  creating  tbe  office  of  city 
recorder  has  no  reference  to  the  jurisdiction  of  jiisticts  of  the  peace. 
The  offices  are  distinct,  though  nuder  the  act  of  incorporation  both 
offices  may  be  held  by  tbe  same  person. 

Seoiion  Thbkb  of  AsTici-jt  Elktkm  or  thb  Combtittitiosj  CoNSTrrKn.— The- 
proTiaiona  of  section  3  of  article  XI  of  the  constitution  providing  that 
all  floes  collected  nnder  Ihe  penal  laws  of  the  state  shall  be  pledged 
to  educational  purposes,  has  no  application  to  fines  recoverable  fur  viola- 
tions of  city  ordinanoeB,  but  applies  to  flues  recoverable  under  the 
general  laws  of  the  Btale. 

Section  Twknti-oni  of  Abtiglb  Focb  of  thi  C owsithj tiok  — Th e  act  Incor- 
porating Catson  city  is  not  in  vioktion  of  the  prongions  of  section 
tiKnty-oue  of  article  four  of  Ihe  Constitution,  which  declares,  "Where 
a  general  law  can  be  made  applicable  all  laws  shall  be  geuetai,  ■  •  • 
throughout  the  StaU."    Ecara  v.  Jab  (8  Ifev.  323),  affirmed. 

SIcMiciFAi.  CooFOBATioH  cuKAXED  BT  Spi'ciAi.  Law. — Section  One  of  attlcle 
eight  ot  the  constitution  clearly  recognizes  Ihe  antboiily  of  the  legisla- 
ture to  create  muuicipul  corporatiims  by  special  enactment.  This  inter- 
pretation is  not  inconsistent  with  tbe  provisions  of  section  eight  of  Ihe 
same  article.  CKy  of  Virginia  v.  The  Choliar~r<itosi  0.  *  S.  M.  Co.  (2 
Ner.  86),  affirmed. 

PowiBfl  OF  A  McNiciPiL  CoBPOitiTioN. — A  municipal  corporalion  possesses 
and  can  exercise  snch  powers  only  as  are  expressly  conferred  by  the 
law  ot  its  creation,  or  snch  as  are  necessary  to  the  exercise  ot  its  cor- 
porate powers,  tbe  performance  of  its  corporate  duties  and  the  accom- 
plishment of  (be  purposes  for  which  it  was  created. 

Pabt  op  a  SrAriTTK  UsconanTOTioHii,.^WheD  part  of  a  statute  is  uncODsti- 
tntional  it  will  not  authorize  the  court  to  declare  the  remainder  void 
unless  all  the  provisions  are  connected  in  sabject-matter  depending  on 
each  other. 

This  vns  an  original  proceediDg  in  tbe  Snpreme  Court 
in  tlie  nature  of  a  ^rit  of  quo  toarrwio  to  determine  the 
right  of  S.  T.  Swift,  sheriff  of  Ormsby  county,  to  hold  and 
ezerciee  the  office  of  marshal  of  Carson  city,  under  the  act 
of  the  legislature  approved  February  25,  1875,  incorpor- 
ating said  city. 

ToL,  XI.— 9  -  .  , 
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Bdxri  M.  Clarke,  for  Relator. 

I.  The  act  of  the  legislature  to  incorporate  Carson  citj  is 
nnconBtitutional  for  the  reason  that  it  appoints  the  ofBcers 
of  the  city.  (Stats.  1875,  88,  eec.  4.)  The  power  to  ap- 
point to  office  is  an  execative  power.  (Const,  art.  5,  eec. 
1-8;  Const,  art.  15,  sec.  10;  4  Abbott's  Pr.  35;  1  Cranch, 
137;  Stcde  v.  Eennon  et  al.,  7  Ohio  State,  347.)  Article  III 
of  the  Constitution  forbids  the  legislature  to  exercise  it. 
(Art.  in.  Const.  Nev.) 

II.  The  act  constitutes  the  connty  officers  ex  officio  city 
officers,  and  tbua  permanently  deprives  the  citizens  of  the 
state  residing  witUiu  the  municipal  subdivision  of  a  funda- 
mental right,  to  wit:  the  right  of  local  self-government. 
(Const,  art.  2,  sec.  1;  Const,  art.  4,  sec.  32;  Cooley's  Const. 
Lim.  34,  35;  55  Kew  York,  55.)  To  permit  the  people  of 
the  entire  county  to  choose  the  officers  of  Carson  city,  is  as 
gross  a  denial  of  self-government  as  to  permit  the  people 
of  the  entire  state  to  choose  the  officers  of  Ormsby  county. 

m.  The  act  is  unconstitutional  in  this.  It  is  a  special 
law  regulating  the  jurisdiction  of  justices  of  the  peace. 
(Const,  art.  4,  see.  20.)  It  confers  additional  and  excep- 
tional powers  and  duties  upon  the  Justice  of  Carson  town- 
ship. 

lY.  The  act  is  nnconstitntional  in  this:  It  diverts  penal 
fines  from  the  school  fnnd.     (Art.  11,  Const.,  sec.  3.) 

y.  The  act  is  unconstitutional  in  this:  It  is  a  speeiid 
law  in  a  case  where  a  general  law  exists,  and  can  be  made 
applicable.  (Act  Feb.  21, 1873,  laws  1873,  66-74,  in  Const. 
Nev,,  art.  4,  sec.  21;  Evans  y.  Job,  8  Nev.  322;  Ex  parte 
Fritz,  9  Iowa,  35,  36;  loion  of  McGregor  v.  Baijlis,  19  Id. 
47-48.)  The  general  law  exists,  and  is  in  force.  (Laws 
1873,  66.)  Carson  city  was  organized  under  it  when  the 
act  was  passed. 

YI.  The  act  is  unconstitutional  in  this:  It  imposes  no 
restrictions  upon  the  powers  of  taxation,  assessment,  bor^ 
rowing  money  or  loaning  credit,  whereas,  the  constitution, 
in  terms,  requires  this  to  be  done.  (Const.,  art.  8,  sec. 
8;  State.  1876,  90,  91,  96;  Cooley  Const.  Lim.  39,  40;  Dil- 


b,  Cookie 


Apr.  1876.]   State  of  Nevada  v.  Robknstock.  131 

ArgiiTaeDl  for  Belalor. 

loD  Munic.  Corp.,  sec.  27,  134;  Foster  t.  City  of  Kenosha, 
12  Wis.  616;  Rogaii  T.  Ctty  of  WaterUnon,  30  Id.  264-65; 
Brunsonv- Mayor  of  Albani/,  24  Barb.  495;  Bank  of  Home  v. 
nUase  of  Moaell,  18  N.  T.  41.)  Tli©  power  to  borrow 
money,  etc.,  exists  nuder  art.  8,  sec.  8,  Const.;  30  WIsood- 
sic,  264,  265. 

VII.  The  act  is  uDCODstitational  io  this:  It  is  a  special 
law  for  tbfl  organization  o£  a  city,  the  coQstitution  requir- 
ing all  Bach  laws  to  be  general.  {Const.  Nev,,  art.  8, 
sec.  8;  Const.  Ohio,  art.  U,  sec.  1-2-6;  20  Ohio  St.  R. 
34-35,  36,  37;  Const.  Iowa,  art.  8,  sec.  1;  9  Iowa,  30,  32- 
83;  19  Id.  43,  46;  Const.  Kansas,  art.  12,  sec.  5;  4  Kan- 
sas, 141-42-43-47^8;  9  Id.  695-96;  City  of  Firgimay. 
Chollar-Potom,  Co.,  2  Nev.  86-89,  90-91.) 

It  is  a  rule  of  constmction,  that  the  whole  constitution 
may  be  examined  with  a  view  to  arriving  at  the  true  mean- 
ing of  any  part.  (Cooley's  Const,  Lim,  57-58;  Broom's 
Maxims,  621.)  It  is  also  a  rule  of  construction,  that  effect 
is  to  be  given,  if  possible,  to  the  whole  inatmment  and  to 
every  section  and  clause.  If  different  portions  seem  to  con- 
flict, the  court  must  harmonize  them.  (Cooley  Const.  Lim. 
67-58;  24  Cal.  639.)  To  apply  the  foregoing  rules  of  con- 
struction to  the  case  in  hand.  As  we  have  seen  the  neces- 
sary effect  of  section  8,  article  8,  of  the  state  constitution 
is  to  forbid  the  incorporation  of  towns  and  cities  by  special 
laws.  To  require  a  thing  to  be  done  by  general  laws,  is  to 
forbid  it  to  be  done  by  special  law.  (See  cases  cited  in 
support  of  point  VII.)  To  hold  that  section  one  authorizes 
the  organization  of  cities  and  towns  by  special  laws,  is  to 
give  to  the  section  an  interpretation  inconsistent  with,  and 
destructive  of  section  eight;  is  in  effect  to  say,  that  section 
eight  requires  towns  and  cities  to  be  organized  by  "general" 
laws,  and  that  section  one  permits  them  to  be  organized  by 
"special "  laws,  which  is  oontradictoiy  and  absurd. 

To  harmonize  sections  one  and  eight,  and  give  to  each 
effect,  it  is  only  necessary  to  interpret  each  according  to  the 
ordinary  import  of  the  words  employed,  and  the  manifest 
spirit  of  the  whole  instrument. 

Section  eight  requires  towns  and  cities  to  be  organized 
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under  geoeral  laws,  section  one  permits  special  legislation 
relating  to,  or  concerning  tlie  powers  of,  municipal  ooi-po- 
ratious  which  were  organized  and  existing  at  the  adoption 
of  the  constitution. 

miis  tfe  King,  for  Kespondent. 

I.  The  doctrine  of  local  self-gOTenunent,  as  applied  to  a 
municipal  corporation  created  under  our  state  constitution, 
cannot  be  found  in  our  state  constitution.  The  people  liave 
no  natural  right  of  voting.  A  legislative  office  may  be 
created  and  filled. 

The  constitution  must  in  terms,  or  bj  necessary  impli- 
cation at  least,  limit  the  power  of  the  legislature  in  this,  as 
well  as  in  all  other  mattei-s,  otherwise  the  legislature  has 
the  power  to  do  that  which  has  been  done  in  this  case. 
(Smith's  Com.  sees.  179-60;  5  Nev.  125-7;  Id  293-4;  Bull 
V.  Snodgraas,  4  Nev.  524;  Const.  N.  T.  1G2.) 

II.  The  constitution  of  Nevada  only  provides  a  general 
system  of  filling  vacancies,  giving  to  the  governor  special' 
powers  in  certain  cases,  and  recognizing  thot  the  laws  may 
provide  also  lor  filling  certain  vacancies.  Here  if  there  was 
a  vacancy  it  was  provided  for  bylaw  [Clark  v.  Inoin,  5  Nev. 
Ill),  and  the  filling  of  such  vacancy  was  only  temporary  and 
provisional.  (Smith's  Com.  sees.  179-80.)  The  legislature 
has  unhmited  power  in  any  matter  of  legislation  unless  spe- 
cifically limited.  (Gibaon  v.  Mason,  5  Nev.  286,  293,  299,  300; 
Ash  V.  Parkinson,  5  Id.  15;  Evans  y.  Job,  8  Nev.  337-9;  7 
Nev.  30.) 

in.  The  act  does  not  confer  jurisdiction  upon  any  justice 
of  the  peace;  that  remains  intact  under  the  general  laws, 
but  is  mere  descrlptio  peraonm,  and  simply  designates  who 
shall  be  recorder. 

ly.  The  provisions  of  art.  2,  sec.  3,  of  the  constitution 
of  Nevada,  apply  solely  to  fines  recoverable  under  general 
laws,  regulating  fines  for  misdemeanors,  and  apply  uniformly 
to  the  whole  state,  and  not  to  fines  for  the  violation  of  city 
ordinances. 

V.  Under  art.  8,  sees.  1  and  8  of  the  constitution  of 
this  state,  a  corporation  for  municipal  purposes  may  be 
created  by  special  act.  (Cal.  Const.;  6  Nev.  124j  Ckollar 
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Polosi  V.  rirglnia  City,  2  Nev.  87;  Hess  v.  Pegg,  7  Id.  23; 
Evans  y.  Job,  8  Id.  322;  Clarke  v.  Lwin,  6  Id.  111.)  Bnt 
this  is  a  general  law  as  contra-diatinguiahed  from  a  spe- 
cial law.  Smith's  Com.,  sees.  802-4;  People  v.  PoiUr, 
35  Cal.  115;  3  N.  H.  321;  17  Id.  547;  12  Pick.  344;  9 
Greenl.  56;  6  Id.  511;  5  Mass.  268;  29  lud.  409;  Young  v. 
HaU,  9  Nev.;  Const.  N.  Y.;  TJ.  S.  li-tiM  Co.  t.  Brady,  20 
Barb.  119;  People  v.  Bowen,  21  N.  T.  517.) 

TI.  An  assessment  for  grading  a  street  in  the  town  is  not 
a  tax  within  the  meaning  of  drticle  8,  section  8,  and  restricted 
by  the  act.  (Laws  1875,  p.  90,  sec.  10,  claa8o2;  28  Cal. 
355,  et  seq.,  and  pp.  361,  367,  372.)  And  limitation  is  omit- 
ted from  the  act;  the  responsibility  is  upon  the  legislature, 
and  is  not  a  matter  for  judicial  correction.  (Id.  367 ;  18  N.  Y. 
42;  Bank  of  Romt  v.  Txilage  of  Some,  26  N.  "Y.  69-70.)  A 
license  is  not  a  tax,  and  the  imposition  of  a  license  is  not 
taxation  within  the  meaning  of  article  8,  section  8,  of  the 
Const.  (34  Cal.  448-9;  4  Cal.  46;  1  Cal.  252-54;  Anderson 
y.  DoU,27  C&\.  GtyJiAtlorney-GeneJ-alY.  Squires,  14.  C&h  12.) 
But  there  is  a  limitation  upon  the  power  of  taxation,  prop- 
erly so  called,  and  upon  the  powers  of  the  hoard  contract- 
ing indebtedness,  borrowing  money  or  loaning  credit.  (Laws 
1875,  90,  sees.  10  and  31.)  Money  cannot  be  borrowed  nor 
credit  loaned  without  incurring  indebtedness.  {Mason  v. 
Gitftiii,  6  Nev.  300.) 

VII.  But  if  there  is  no  limitation,  as  claimed,  and  thero 
is  no  power  to  levy  assessments,  still  the  act  is  valid  and 
complete,  and  useful  in  other  respects,  and  must  stand  so 
far  as  the  information  is  concerned.  (34  Cal.  457;  17  Id. 
654;  18  Id.  68;  22  Id.  663;  5  Nev.  131;  8  Id.  342,  and  cases 
cited;  3  Id.  180;  32  Md.  369;  31  How.  Pr.  289,  343;  Peo^e 
V.  liMhesler,  50  N.Y.  553.) 

By  the  Court,  Eabll,  J. : 

This  is  a  complaint  or  information  by  the  attorney-gen- 
eral ot  this  state,  in  the  nature  of  a  quo  warrarUo,  instituted 
at  the  relation  of  Joseph  Eosenstock,  to  determine  the  right 
of  the  respondent  to  hold  and  exercise  the  office  of  marshal 
oi  Carson  city.    The  respondent  demurred  to  the  complaint 
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or  infonoatioD  on  the  geseral  ground  that  it  does  not  state 
facts  sufficient  to  coDstitute  a  cause  of  action;  Leiice  the 
facts  stated  therein  are  to  be  taken  as  admitted. 

The  qaeatious  presented  involve  the  validity  '^^  ^he  act 
entitled  "An  act  to  incorporate  Carson  city,"  approved  Feb- 
ruary 26,  1876.  (Stats.  1876,  87.)  It  is  contended  by  the 
relator  that  the  act  is  in  contravention  of  several  provisions 
of  the  constitution  of  this  state,  and  is,  therefore,  totally 
void. 

The  first  objection  urged  against  the  validity  of  the  act  is 
that  the  legislature  had  no  power  to  appoint,  in  the  act  of 
incorporation,  the  board  of  trustees  who  were  to  organize 
the  city  government  and  to  conduct  the  affaii's  thereof  for 
the  first  year,  as  provided  by  section  four  of  the  act,  which 
is  as  follows :  ' '  The  board  of  trustees  for  the  first  year  shall 
consist  of  Henry  F.  Rice  and  A.  B,  Driesbach,  represent- 
ing the  first  ward;  David  A.  Bender  and  William  H.  Cor- 
bett,  representing  the  second  ward;  and  Jacob  Rlien,  from 
the  city  at  large,  T^Jtose  duty  it  shall  be,  upon  the  first  Mon- 
day in  March,  eighteeu  hundred  and  seveuty-five,  to  as- 
semble at  the  court-house  in  Carson  city,  take  the  oath  of 
office  as  such  trustees,  and  hold  their  first  meeting  as  a 
board  of  trustees.  Before  entering  upon  any  other  business, 
the  trustees  above  named,  representing  the  first  ward,  shall 
determine  their  several  terms  of  office  by  lot;  and  as  so  de- 
termined, the  one  trustee  shall  continue  in  office  until  the 
first  Monday  in  May,  a.  I>.  eighteen  hnudred  and  seventy- 
sis,  and  nuttl  bis  successor  is  duly  qualified;  and  the  other 
of  said  trustees  shall  hold  his  office  as  snch  until  the  first 
Monday  in  May,  eighteen  hundred  and  seventy-seven,  and 
until  his  successor  is  duly  qualified;  and  the  other  two  trus- 
tees, hereinbefore  named  as  representing  the  second  ward, 
shall  then  and  there,  in  like  manner,  determine  by  lot,  their 
several  terms  of  office,  and  shall,  as  so  determined,  hold  in 
alt  respects  as  the  trustees  of  the  first  ward.  The  board 
shall  then  elect  one  of  their  number,  who  shall  be  the  pres- 
ident of  the  board  of  trustees  until  the  first  annual  election 
taking  place  under  the  provisions  of  this  act,  and  the  board 
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shfill  then  proceed  geDerallj  npoo  their  duties."  (Stat. 
1875,  88.) 

It  is  argued  tliiit  the  power  of  appointment  to  ofiBoe  is,  in 
its  nature,  an  executive  function,  and  therefore  the  naming, 
in  the  above-quoted  section  of  the  act,  the  persous  who  were 
to  constitute  the  trustees  for  the  first  year,  was  in  violation 
of  article  three,  and  sections  one  and  eight  of  article  five, 
and  section  ten  of  article  fifteen  of  the  constitntion  of  this 
state,  which  are  as  follows: 

"Articles.  The  powers  of  the  government  of  the  state 
of  Nevada  shall  be  divided  into  three  separate  departments 
— tlie  legislativd,  the  executive,  and  the  judicial;  and  no 
pei-sons  charged  with  the  exercise  of  powers  properly  be- 
longing to  one  of  these  departments  shall  exercise  any 
fanctions  appertaining  to  either  of  the  others,  except  in 
oases  herein  expressly  directed  or  permitted. 

"Article  5,  section  1.  The  supreme  executive  power  of 
the  state  shall  be  vested  in  a  chief  magistrate,  who  shall  be 
governor  of  the  state  of  Nevada. 

"Sec.  8.  When  any  office  shall,  from  any  cause,  become 
vacant,  and  no  mode  is  provided  by  the  constitution  and  Ittws 
for  filling  such  vacancy,  the  governor  shall  have  the  power 
to  fill  such  vacancy  by  granting  a  commission,  which  shall 
expire  at  the  next  election  and  qnalifioation  of  the  person 
elected  to  such  office." 

"Article  15,  section  10.  All  officers  whose  election  or  ap- 
pointment is  not  otherwise  provided  for,  shall  he  chosen  or 
appointed  as  may  be  prescribed  by  law." 

Of  these  provisions  of  tbe  constitution,  section  8  of  article 
5,  alone  confers  any  appointing  power  upon  the  executive 
department  of  the  government,  and  that  only  so  far  as  to 
authorize  the  governor  to  temporarily  fill  vacancies  occur- 
ring iu  existing  offices,  when  no  other  mode  for  filling  such 
vacancies  has  been  provided  by  the  constitution  and  laws. 

The  constitution  nowhere  designates  what  officers  shall 
he  provided  for  incorporated  cities,  nor  does  it  declare 
whether  municipal  officers  shall  be  elected  or  appointed, 
and  if  there  is  any  restriction  on  the  power  of  the  legisla- 
ture over  such  officers  it  must  be  found  elsewhere  than  in 
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the  provisions  of  the  constitution  above  qnotod.  But  tberd 
is  nowhere  in  tlie  constitution  auj  express  provision  on  the 
snbject,  hence  it  such  limitation  ot  the  legislative  power,  as 
is  here  contended  for  exists,  it  must  be  found  in  some  man- 
ifest implication. 

It  is,  however,  argued  on  behalf  of  tbe  relator,  that  the 
appointing  power  is  in  its  nature  and  essence  executive,  and 
inherent  in  the  executive  department  iudependent  of  any 
express  provisiou  of  the  constitution,  and  Marhufy  v.  Mad- 
ison, 1  Cranch,  137;  Achtey'3  Case,  4  Abbott's  Pr.  35,  and 
The  Stale  ex  rd.  AUorney-General  v.  Kainon,  7  Ohio  St.  546, 
are  cited  in  support  of  this  position.  The  only  authority 
above  cited  which,  in  our  opinion,  tends  to  support  the  po- 
sition of  relator  is  the  case  cited  from  4  Abbott's  Pr.  35. 
In  that  case  Cavies,  J.,  says:  "The  exercise  of  the  power 
of  appointment  to  ofSce  is  a  purely  executive  act,  and  when 
the  authority  has  been  exei-cised,  it  is  final,  for  the  term  of 
the  appointee."  Tbe  authorities  cited  in  support  of  this 
opinion  are  the  uinth  section  of  the  amended  chaiter  of  the 
city  of  New  Tork  in  which  it  was  provided,  "that  no  com- 
mittee or  member  of  the  common  council  shall  perform  any 
executive  business  whatever,  except  snch  as  is  or  shall  be 
especially  imposed  on  them  by  the  laws  of  this  State,  and 
except  that  the  board  of  aldermen  may  approve  or  reject 
the  nominations  made  to  them  as  hereafter  provided; "  from 
which  the  learned  judge  inferred  that  the  legislature  re- 
garded the  power  to  make  appointments  to  office  as  the  ex- 
ercise of  executive  authority;  and  also,  the  following  quoted 
from  JUarburi/  v.  Madison,  1  Cranch,  137,  aupi-a:  "When 
be  (the  president)  has  made  an  appointment,  he  has  exer- 
cised his  whole  power,  and  his  discretion  bas  been  com- 
pletely applied  to  the  case-  If,  by  law  the  officer  be  re- 
movable at  tbe  will  of  the  president,  then  a  new  appoint- 
ment may  be  immediately  made,  and  the  rights  of  the  offi- 
cer are  terminated.  But,  as  a  fact  which  has  existed  can- 
not be  made  never  to  have  existed,  the  appointment  cannot 
be  annihilated;  and,  consequently,  if  tbe  officer  is  by  law 
not  removable  at  the  will  of  the  president,  the  rights  ho 
has  acquired  are  protected  by  law,  and  are  not  resumable 
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by  til©  pretiident.  TJiey  cannot  be  extingaiahett  by  execu- 
tive authority."  Judge  Daries,  aft*)t-  quoting  the  above, 
says:  "It  ia  perfectly  apparent,  therefor©,  that  the  eserciae  of 
the  poTver  of  appointment  to  office  ia  not  a  legislative  act." 
It  may  be  conceded  that  the  ezerciae  of  the  power  of  ap- 
poiutment  to  office  is  not  strictly  a  legislative  act,  yet  it 
does  uot  necessarily  follow  that  it  is  the  exeixiise  of  a  purely 
executive  function.  It  is  very  clear  that  there  is  nothing 
in  the  opinion  of  Chief  Justice  Mar»;hull  (from  which  the 
above  was  quoted  by  Judge  Davies)  from  which  it  can  be 
implied  that  the  appointing  power  ia  inherent  in  the  execu- 
tive department  of  the  government.  The  opinion  was  based 
npou  the  positive  provisions  of  the  Constitution  of  the 
United  States  conferring  the  power  on  the  president;  but 
the  chief  justice  nowhere  characterizes  the  appointment 
to  office  as  the  exercise  of  an  executive  power,  but  on  the 
contrary,  declares  it  to  be  a  political  power,  which,  under 
the  Constitution  of  the  United  Statea  is  to  be  exercised  by 
the  President.  (See  opinion,  159,  107.)  Cooley,  under  the 
head  of  "legislative  encroachments  upon  executive  power," 
says:  "If  it  is  difficult  to  point  out  the  precise  boundary 
which  separates  legislative  from  judicial  duties,  it  is  still 
more  difficult  to  discrimiuate,  in  particular  cases,  between 
what  is  pi'Operly  legislative  and  what  is  properly  executive 
duty.  The  authority  that  makes  the  laws  has  laiga  discre- 
tion in  determining  the  means  through  which  they  shall  be 
executed,  and  the  performance  of  many  duties  which  they 
may  provide  by  law,  they  may  refer  either  to  the  chief  ex- 
ecutive of  the  state,  or,  at  their  option,  to  any  other  exec- 
utive or  ministerial  oClcer,  or  even  to  a  peii^ou  specially 
named  for  the  duty."     (Const.  Lim.  11^,  115.) 

It  is  true,  the  Hue  of  distinction  between  the  legislative 
and  executive  powers  of  tlie  government,  in  respect  to  aj>- 
pointments  to  office,  is  not  always  so  clearly  drawn  as  to  be 
free  from  doubt.  It  depends  upon  the  form  of  government 
to  which  it  is  to  be  applied.  What  would  come  within  the 
legislative  power,  in  our  form  of  government,  would  fall 
within  the  executive  in  another,  and  vla^  versa.  The  ques- 
tion here  presented  is,  whether,  under  the  constitution  of 
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tliiB  state,  the  nsmiog  in  the  act  of  incorporation  of  the 
persons  who  were  to  constitnt^j  the  provisional  or  initiatory 
board  of  trustees,  was  the  exercise  of  a  power  intrinsicallj 
execntive.  This  precise  qaestion  was  presented,  and,  as 
we  think,  correctly  decided  by  this  court  in  the  case  of 
Clarke  v.  htoin  (5  Nev.  111).  In  that  case,  the  court,  hj 
Whitman,  J.,  referring  to  the  case  of  The  State  ex  rd.  Atior- 
Tiey-General  v.  Keniion,  supra  (7  Ohio  St.  456),  (also  cited 
hy  the  relator  in  thatcaae),  say:  "The  decision  in  that  case 
is  probably  correct;  but  it  is  based  upon  a  constitutional 
provision  unlike  any  to  be  found  in  the  constitution  of  the 
state  of  Nevada.  By  such  provision  the  nppoiuting  power 
was  expressly  taken  away  from  the  legislature  and  given  to 
the  governor,  as  the  recital  of  the  clause  will  clearly  show;" 
*  *  *  and  that  to  use  the  language  of  one  of  the  judges, 
"appointing  power  by  the  general  assembly  is  thus  cut  up 
by  the  roots,  except  only  in  the  special  eases,  in  which  it  is 
expressly  given  by  the  constitution  itself.  In  the  constitu- 
tion of  tlie  state  of  Nevada,  the  appointing  power  of  the 
legislature  is  neither  cut  up  by  the  roots,  nor  in  any  manner 
hampered,  save  where  the  constitution  itself,  or  the  federal 
constitution,  provides  for  filling  a  vacancy.  The  former 
prescribes  the  mode  of  filling  vacancies  only  as  to  state  offi- 
cers and  members  of  the  legislature;  the  latter,  as  to 
United  States  senators  and  representatives  in  congress. 
In  every  other  case  the  power  is  in  the  legislature,  to  be  by 
it  regulated  by  law,  as  is  evident  from  the  fact  that  no  pro- 
vision is  made  save  as  to  vacancies;  and  as  to  these,  the 
following  is. used:"  »  *  *  (Const,  Nov.,  Art.  V.,  Sec. 
8.)  "Two  things  must  then  concur:  there  must  be  a  va- 
cancy, and  no  provision  made  by  the  constitution,  or  no 
existent  law  for  filling  the  same  before  the  governor  can 
exercise  the  appointing  power.  Now  if  upon  the  creation 
of  this  new  office,  because  it  is  such,  as  the  office  of  sheriff 
of  White  Pine  county  had  no  existence  until  the  passage  of 
the  law  creating  the  county,  uq  vacancy  occurred,  the  office 
remained  to  be  filled  by  some  power.  The  governor  had 
not  that  power,  and  there  was  no  prohibition  upon  the 
legislature,  unless  it  exist  in  the  constitutional  provisions 
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heietofore  coDsidered,  and  it  has  been  seen  that;  tliero  it 
caonot  be  clearly  foand,  .as  applicable  to  a  case  similar  to 
the  present;  wherefore  the  office  coold  be  properly  filled 
by  the  legislatnre." 

This  seems  to  us  to  be  a  correct  exposition  of  the  consti- 
tutional provisions  involved,  and  is  fully  sustained  by  ju- 
dicial decisions  of  other  states  in  whose  constitutions  similar 
provisions  are  found.  (Davis  v.  TTie  State,  7  Md.,  1.51; 
Mayor  dhc.  of  Bali.  v.  State,  ex.  rel,  TJie  Board  of  Police  of 
Bait..  15  Md.,  376;  People  v.  Bennett,  54  Barb.,  481;  T/ie 
People  V.  Uurlhut,  24  Mich.,  44.) 

The  next  objection  is  that  the  act  is  un const! tationol  be- 
cause it  constitutes  certain  connty  officers  ex  officio  city 
officers.  By  the  eleventh  section  of  the  act  the  treasurer  of 
Ormsby  county  is  constituted  ex  officio  city  treasurer;  by  the 
twelfth  section  the  assessor  of  the  county  is  constituted  ex 
officio  the  city  assessor;  by  the  thirteenth  section  the  dis- 
trict attorney  of  the  county  is  constituted  ex  <^cio  the  city 
attorney;  by  the  fourteenth  section  the  sheriff  is  constituted 
ex  officio  the  city  marshal;  and  by  the  fifteenth  section  the 
county  clerk  is  constituted  ex  officio  the  city  clerk. 

It  is  difficult  to  distinguish  the  piiuciple  involved  in  this 
objection  from  the  one  just  considered,  and  if  our  conclu- 
sion is  correct  in  respect  to  the  power  of  the  legislature  to 
make  the  provisional  or  initiatory  appointments  therein  re- 
ferred to,  it  follows  that  it  had  the  power  to  constitute  the 
designated  connty  officers  city  officers,  and  to  impose  upon 
them  the  executive  or  ministerial  duties  of  the  municipality 
corresponding  to  their  respective  duties  as  county  officers. 
The  duties  imposed  upon  them  as  city  officers  are  of  the 
same  character  as  those  which  they  are  i-espectively  i-e- 
quired  to  perform  as  county  officers,  and  there  is  no  consti- 
tutional inhibition  against  tlie  exercise  of  the  duties  of  a 
municipalofficebya  person  holding  a  county  office,  when  the 
datiea  of  each  are  of  the  same  character.  But  it  is  claimed 
that  the  legislatnre,  by  conferring  these  city  offices  upon  the 
county  officers,  have  "  permanently  deprived  the  citizens  of 
the  state,  residing  within  the  municipal  subdivision,  of  a 
fundamental  right:  the  right  of  local  self-goveiiunent." 
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Tbe  existence  of  a  fundameDtal  rigbl;  of  municipal  local 
self-goverumeiit,  is  uecessaiily  dependent  upon  some  con- 
stitutional grant  or  manifest  implicatiou,  neither  of  wliich 
can  be  found  in  the  constitution  of  this  state.  Hence,  a 
municipal  corporation,  in  this  state,  is  but  the  creature  of 
the  legislature,  and  derives  all  its  powers,  rights  and  fran- 
chises from  legislative  enactment  or  statutory  implication. 
Its  officers  or  agents,  who  administer  its  affairs,  are  create*! 
by  the  legislature,  and  clioseii  or  appointed  in  the  mode  pre- 
scribed by  the  law  of  its  creation.  (People  v.  Coon  d  al., 
25  Gill.  649;  Giovanni  Herw  v.  San  Francisco,  33  Gal.  134; 
Payne  etal.  v.  Treadiuaij,  16  Gal.  220.)  ISevertheleas,  the 
principle  of  local  self-government  has  always  been  recog- 
nized, to  a  certain  extent,  by  the  legislature  of  this  state  in 
the  passage  of  statutes  creating  and  providing  for  the  gov- 
ernmeDt  of  municipal  corporations,  and  the  selection  of 
officers  and  agents  to  administer  the  affairs  of  such  corpora- 
tions has  generally  been  intrusted  to  the  electors  of  the  re- 
spective municipalities,  or  their  appointment  committed  to 
the  authorities  thereof;  and  it  cannot,  with  propriety,  bosnitl 
that  the  legislature  have  wholly  disregarded  this  principle 
iu  the  passage  of  the  act  under  consideration,  because  by 
section  3  of  the  act  the  entire  government  of  the  city  is 
vested  in  a  board  of  trustees,  to  consist  of  five  members, 
who  are  required  to  "  be  actual  residents  and  owners  of  real 
estate  in  the  city,  and  to  be  chosen  by  the  qualified  electors 
thereof." 

The  third  objection  to  the  constitutional  validity  of  the 
act  is:  "It  is  a  special  law  regulating  the  jurisdiotion  of 
justices  of  tbe  peace." 

This  objection  is  directed  to  tbe  sixteenth  section  of  tlie 
act,  by  which  a  recorder's  court  is  created  for  the  city,  and 
the  justice  of  the  peace  of  Carson  township  is  constituted 
"exq^cio  the  city  recorder,  with  the  like  jurisdiction  as 
commonly  conferred  upon  recorder's  courts  in  municipal 
corporations,  subject  to  appeals  taken  to  the  district  court 
as  from  justices  of  the  peace."  It  is  quite  apparent  that 
this  provision  of  tbe  act  has  no  reference  whatever  to  tbe 
jurisdiction  of  justices  of  the  peace.     The  offices  of  justice 
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of  the  peace  and  of  city  recorder  nre  distinct  offices,  thougli, 
under  the  act  of  iucorporfttion,  both  offices  mny  be  held  by 
the  saqie  persou;  and  there  being  no  constitntional  inhibi- 
tion against  the  exercise  of  bo^  by  the  same  person,  we 
are  unable  to  perceive  any  force  in  the  objection.  {MemU 
T.  Gorham,  6  Cal.  41;  Peopfe  t.  Edwards  et  al.  9  Cal.  286; 
People  -r.Diirkk,  20  Id.  91.) 

The  fourth  objection  urged  against  the  validity  of  the  act 
is:  "  It  diverts  penal  fines  from  the  school  fund." 

By  the  eighteenth  section  of  the  act  it  is  provided:  "  Al! 
taxes,  fines,  forfeitures,  or  other  moneys  collected  or  re- 
covered by  any  officer  or  person,  under  or  by  virtue  of  the 
provisions  of  this  act,  or  of  any  valid  ordinance  of  tlie  city, 
shall  be  paid  by  the  officer  or  person  collecting  or  receiving 
the  same  to  the  city  treasurer.  *  *  *  All  snch  moneys  shall 
be  placed  by  the  city  treasurer  in  a  fund  to  be  known  as  the 
general  fund,  and  shall  be  so  itept  except  as  paid  out  upon 
proper  warrants.  *  *  *  "  It  is  argued  on  behalf  of  relator 
that  the  act  in  this  respect  is  in  violation  of  that  part  of  sec- 
tion three  ot  article  eleven  which  declares:  "  All  fines  col- 
lecteduudertbepenallawsof thestate  *  *  *  sballbe,  andthe 
same  are,  herebysolemulypledged  for  educational  purposes, 
andshallnot  be  transferred  to  any  other  fund  for  other  uses." 
The  answer  to  this  is,  that  this  clause  of  the  constitution  has 
no  application  to  fines  recoverable  for.  violations  of  city  or- 
dinances, but  applies  solely  to  fines  recoverable  under  the 
general  laws  of  the  state.  There  is  a  broad  distinction 
between  the  penal  laws  of  the  state  and  penalties  prescribed 
by  the  ordinances  of  municipal  corporations,  and  this  pro- 
vision of  the  constitution  manifestly  means  such  fines  only 
as  are  collected  under  the  penal  laws  prescribed  by  the  law- 
making power  of  the  state,  and  cannot,  by  any  legal  or  con- 
stitutional rule  of  construction,  extend  to  penalties  incurred 
for  violation  of  the  ordinances  of  municipal  corporations. 

The  fifth  objection  is  that  the  law  is  void  because  "it  is  a 
special  law  in  a  case  where  a  general  law  exists  and  can  be 
made  applicable;"  and  it  is  therefore  contended  that  the  act 
was  passed  in  violation  of  that  clanse  of  the  twenty-fii-st  sec- 
tion of  article  4  of  the  constitution,  which  declares:  "  Where 
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a  general  law  can  be  made  applicable,  all  laws  shall  be  gen- 
eral and  of  nniform  operation  througljOTit  the  State,"  The 
argumentin  support  of  this  proposition  is  Ibat,  inasmuch  as 
a  general  law  existed  at  the  time  of  the  passage  of  tlie  act 
in  qnestion  (Stat.  1873,  66)  providing  for  the  government 
of  cities  and  towns,  and  the  town  of  Carson  having  been  or- 
ganized under  its  provisions,  it  is,  therefore,  practically 
demonstrated  that  a  general  law  can  be  made  applicable. 
The  principle  involved  in  this  proposition  cannot  be  dis- 
tinguished from  that  decided  in  Sesa  t.  Pf0g,  7  Nev.  23, 
and  also  in  that  of  Evam  v.  Job,  8  Nev.  323.  The  same  ar- 
gument was  ui^ed  against  the  validity 'of  the  acts  respect- 
ively involved  in  those  cases,  and  the  same  authorities  cited 
in  support  thereof  as  are  presented  here;  there  was  an  elab- 
orate opinion  in  each  case  in  which  all  the  authorities  cited 
by  counsel  for  the  relator,  as  well  as  others  bearing  upon 
the  subject,  were  fully  reviewed,  the  result  of  which  is  an 
exposition  of  this  provision  of  the  constitution  adverse  to 
the  position  of  relator,  and  the  principle  thus  decided  must 
now  be  regarded  as  the  settled  law  of  this  state. 

There  is,  however,  another  clause  of  the  constitution 
which,  in  oar  opinion,  clearly  recognizes  the  authority  of 
the  legislatare  to  create  mnnieipal  coiporations  by  special 
enactment.  We  refer  to  section  one  of  article  eight,  which 
provides  that  "the  legislature  shall  pass  no  special  act  in 
any  manner  relating  to  coi-porate  powers,  except  for  muni- 
cipal purposes;  but  corporations  may  be  formed  under  gen- 
eral laws;  and  all  such  laws  may,  from  time  to  time,  be 
altered  or  repealed."  It  is  true,  counsel  for  relator  con- 
tends that  this  interpretation  of  the  section  is  inconsistent 
with,  and  in  violation  of,  section  eight  of  the  same  article, 
which  reads  as  follows:  "The  legislature  shall  provide  for 
the  organization  of  cities  and  towns  by  general  laws,  and 
restrict  their  powers  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  and  loaning  their  credit,  except 
for  procuring  supplies  of  water."  It  is  argued  that  tlie  two 
sections  can  be  harmonized  only  upon  the  theory  that  sec- 
tion eight  requires  all  towns  and  cities  to  be  orgiinized 
under  general  laws,   while  section  one  merely  "permits 
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(pecial  legislation  rektiog  to,  or  ooacerDiDg  tbe  powers  of 
municipal  corporationB  which  were  organized  and  existing 
at  the  ndoptiou  of  the  coustitution."  This  interpretation  of 
counsel  for  relator  is  oppoBed,  not  only  by  judicial  decisions, 
but  by  the  practice  of  the  state  ever  since  the  adoption  of 
the  cODstitutioD,  and  in  our  opinion,  cannot  be  sustained 
upon  any  established  principle  of  constitutional  interpreta- 
tion. .  In  this  country,  the  creation  of  corporations,  whether 
private  or  municipal,  is  the  exercise  of  legislative  power, 
and  until  comparatively  a  recent  period,  both  kinds  of  cor- 
porations were  created  singly,  by  special  acts  of  legislation. 
It,  therefore,  follows  that  the  authority  of  the  legislature  to 
create  corporations  by  special  laws  is  limited  only  by  the 
express  or  necessarily  implied  restrictions  of  the  constitu- 
tion. We  are,  therefore,  of  opinion  that  it  was  not  the  de- 
sign of  the  framers  of  the  constitution,  by  these  provisions, 
to  restrict  the  power  of  the  legislature,  except  in  respect  to 
corporations  other  than  municipal.  "The  people^  in  from- 
iug  the  constitution,  committed  to  the  legislature  the  whole 
law-making  power  of  the  state,  which  they  did  not  expressly 
or  impliedly  withhold.  Plenary  power  in  the  legislature 
for  all  purposes  of  civil  government  is  the  rule.  A  prohi- 
bition to  exercise  a  particular  power  is  an  exception.  In 
inquiring,  therefore,  whether  a  given  statute  is  constitu- 
tional, it  is  for  those  who  question  its  validity  to  show  that 
it  is  forbidden."  (People  v.  Draper,  16  N.  T.  643;  see  also 
Bank  of  Chevavgov.  Uroion,  26  N.  Y.  469.)  There  is 
nothing  in  all  this  in  anywise  in  conflict  with  the  autltorities 
cited  in  support  of  the  position  of  relator.  The  decisions 
cited  from  the  reports  of  Ohio,  Kansas,  and  Iowa,  are  all 
based  npon  constitutional  provisions,  which  in  ibis  respect 
are  entirely  unlike  the  oonstitutiou  of  this  state. 

The  decisions  of  Ohio  and  Kansas  rest  upon  the  same 
constitutional  provisions,  which  are  as  follows:  "The  gen- 
eral assembly  shall  pass  no  special  act  conferring  corporate 
powers.  Corporations  may  be  formed  under  general  laws, 
but  all  such  laws  may,  from  time  to  time,  be  altered  or  re- 
pealed." (Const.  Ohio,  article  13,  sections  1  and  2;  Const. 
Kansas,  article  12,  section  5.)     The  courts  of  those  statesi 
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hold  that  the  restriotion  in  these  provisions  apply  to  public 
as  well  as  private  corporations,  and  there  can  he  no  ques- 
tion as  to  the  correctness  of  those  decisions  as  applied  by 
the  courts  of  those  states,  bnt  they  are  not  applicable  to  the 
constitution  of  this  state  because  mtinieipal  corporations 
are  expressly  excepted  from  the  oj>eration  of  the  restriction. 
Also  by  the  thirtietb  section  of  the  third  article  of  the  con- 
stitution of  Iowa,  the  legislature  of  that  state  is  expressly 
prohibited  from  passing  "local  or  special  laws.  *  *  For 
the  incorporation  of  cities  and  towus;"  and  by  section  one 
of  article  eight  of  the  same  constitution,  it  is  provided  as 
follows:  "No  corporation  shall  be  created  by  special  laws, 
but  the  general  assembly  shall  provide,  by  general  laws,  for 
the  oi^auization  of  all  corporations  hereafter  to  be  created, 
except  as  hereinafter  provided."  The  exception  in  this 
clause  refers  to  tlie  establishment  of  a  ^tate  bank  and  its 
branches.  It  will  thus  be  seen  that  the  legislatures  of  those 
btates  are,  by  the  positive  provisions  of  their  respective  con- 
stitutions expressly  prohibited  from  creating  either  munic- 
ipal or  private  coi-porations  except  by  general  laws. 

The  only  other  authority  cited  by  counsel  in  support  of  this 
proposition  is  the  case  of  the  City  of  Virginia  v.  Tfie  CluAlar 
Potoai  0.  &  S.  M.  Co.,  2  Nev.  86,  decided  by  this  court  in 
1866,  and  in  which  the  precise  question  under  consideration 
was  presented  and  decided,  but  instead  of  sustaining  the 
argument  urged  on  behalf  of  relator  is,  in  onr  opinion,  a 
complete  answer  thereto.  The  action  was  brought  to  re- 
cover municipal  taxes  alleged  to  be  due  from  the  defendant 
to  the  city  of  Virginia  for  taxes  on  tbe  products  of  mines. 
The  defense  was  that  the  act  of  1865,  granting  to  the  city 
a  new  chatter  under  which  the  tax  in  question  was  levied, 
was  in  conflict  with  section  8,  of  article  8,  of  the  constitu- 
tion, and  was,  therefore,  void.  Beatty,  J.,  in  delivering 
the  opinion  of  the  court,  after  some  general  observations  in 
respect  to  the  object  and  meaning  of  section  8,  says:  "But 
there  is  another  section  of  the  constitution,  to-wit:  section 
1,  of  article  8,  which  we  think  settles  this  question.  Tliat 
section  reads  as  follows:  'The  legislature  shall  pass  no 
special  act  in  any  manner  relating  to  corporate  powers,  ex- 
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cept  for  mQDicipal  ptirposes,  but  corporations  may  be 
formed  uoder  general  laws,  and  all  such  laws  may,  from 
time  to  time  be  altei-ed  or  repealed.'  The  expressiou  'in 
UDj  manner  relating  to  corporate  powers'  is  a  rather  ambig- 
uous phrai^e,  but  we  tbiuk  tbe  framera  of  the  constitution 
meant  by  that  laugaageto  prohibit  the /onnation  of  corpora- 
tion by  special  acia.  The  subsequent  language,  'but  iuoor- 
poratious  may  be  formed  under  general  laws,'  shows  that 
was  the  meaning  intended  to  be  conveyed.  Tlien  to  use 
more  appropriate  language  the  section  would  read  in  this 
way:  'The  legislature  shall  pass  general  laws  for  the  forma- 
tion of  corporations,  bat  no  corporations  (except  corpora- 
tions for  municipal  purposes)  '^all  be  cieated  by  special 
act.'  This  we  think  is  what  the  constitution  meant  to  ex- 
press." 

We  entertain  no  doubt  of  the  correctness  of  this  exposi- 
tion of  these  constitutional  provisions.  Both  sections 
oiiginated  in  the  constitution  of  the  state  of  New  York, 
adopted  in  1S46,  and  have  since  been  substantially  incorpor 
rate<l  into  the  constitutions  of  Wisconsin,  Michigan  and 
California,  and  perhaps  some  other  states,  in  all  of  which, 
so  far  as  we  have  been  able  to  ascertain,  the  power  of  tbe 
legislature  to  create  municipal  corporations  by  special  acts 
is  conceded,  and  only  denied  in  those  states  where  the  pro- 
visions of  section  8  have  been  adopted  in  connection  with 
a  clause  eipressly  inhibiting  the  legislature  from  passing 
Buch  special  acts. 

This  disposes  of  every  objection  urged  against  the  consti- 
tutional validity  of  the  act  except  that  which  arises  upon 
the  clause  of  section  8,  of  article  8  of  tbe  constitution, 
which  requites  the  legislature  to  impose  restrictions  upon 
municipal  corporations  in  respect  to  their  "  powers  of  taxa- 
tion, assessment,  borrowing  money,  or  loaning  their  credit." 

This  provision  of  the  constitution  evidently  imposes  a 
duty  upon  the  legislature  in  respect  to  the  subjects  spe- 
cified, but  it  does  not  direct  when  or  how  it  shall  be  exer- 
cised; nor  does  it  prescribe  the  character  or  measure  of  the 
restriction  which  shall  be  imposed.  It  therefore  follows, 
that  the  legislature  alone  has  the  power  to  determiue  the 
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mode  AiiAmeaaum  ot  the  reetrictiou.  Judge  Dillon,  referring 
to  tliia  constitutioDal  provision,  sajs;  "Tliia  obviooGlj  en- 
joiuB  upon  the  legialature  the  duty  of  providing  suitable 
and  proper  reatrictiona  upon  the  enumerated  powers,  but  in 
what  the  restrictions  shall  consist,  and  bow  they  shall  be 
imposed,  are  subjects  left  to  the  discretion  or  sense  of  dut; 
of  the  legislative  departments,  with  the  exercise  of  which 
the  courts  cannot  interfere."  (1  Dillon  oil  Municipal  Cor- 
porations, section  27.)  Judge  Cooly,  referring  to  the  same 
subject,  sajs:  "Whether,  in  any  case,  a  charter  of  incor- 
poration could  be  held  void  on  the  ground  that  it  conferred 
unlimited  powers  of  taxation,  is  a  question  that  could  not 
well  arise,  as  a  charter  is  probably  never  granted  which 
does  not  impose  some  restrictions;  and  when  that  is  the 
case,  it  maat  be  inferred  that  those  were  all  the  restrictiona 
the  legislature  deemed  important,  and  that  therefore  the 
constitutional  duty  of  the  legislature  has  been  performed." 
(Cooly  on  Const.  Lim.  518.  See  also  Bill  v.  Higdon,  5  Ohio 
St.  248;  Malo)/  v.  Mmietta,  11  Id.  636-8;  13  Mich.  481;  Batik 
of  Rome  v.  /tone,  18  N.  T.  38;  Benaon  v.  Mayor,  etc.,  of  AU 
hauy,  24  Barb.  248;  CUrlt  v.  Rochester,  Id.  446.)  But 
.  whether  the  proposition  last  above  quoted  is  a  correct  ex- 
position of  this  provision  of  the  constkution  or  not,  we  do 
not  feel  called  upon  to  decide  in  this  case,  since  it  is  clear 
that  a  limitation  is  imposed  iu  respect  to  each  of  the  euum- 
erated  subjects  by  the  act  in  question.  By  the  second 
subdivision  of  section  10,  it  is  provided:  "They  (the  board 
of  trustees)  shall  annually  levy  a  tax  of  not  less  than  one* 
quai'ter  of  one  per  cent.,  nor  exceeding  one  per  cent.,  upon 
the  assessed  value  of  all  real  and  personal  property  situate 
iu  the  city  and  made  taxable  by  law  for  state  and  county 
purposes."  And  by  the  third  subdivision  of  the  same  sec- 
tion, the  power  of  assessment  conferred  for  the  improve- 
ment and  repair  of  streets  and  sidewalks  is  limited  to  the 
cost  of  such  improvements  and  repairs,  aud  required  to  be 
assessed  against  the  owner  or  owners  of  the  property  in 
front  of  which  the  improvement  or  repair  is  made;  and  by 
the  thirty-first  section  it  is  provided  that  "No  debt  shall  be 
created  directly  or  indirectly  against  the  city  beyond  the 
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amount  of  current  revenneB  of  the  city;  nor  shall  any  con- 
tract for  Bnppliea  of  water  or  gas,  or  other  snpplies  for  the 
citj,  or  anj  other  contract  whatever  made  on  behalf  of  the 
city,  be  of  any  validity  for  any  period  exceeding  one  year," 
It  will  thus  be  seen  that  the  legislatare  was  not  unmiadfal 
of  the-dnty  enjoined  by  the  constitntional  provision  referred 
to,  Dor  did  they  evade  its  performance  by  the  passage  of 
the  net  in  question.  It  is  true,  there  is  no  express  restriction 
npon  the  power  uf  the  corporation  to  loau  ite  credit;  but 
no  SQch  restriction  was  required,  because  the  power  is  no- 
where granted  by  the  act.  It  is  a  well-settled  principle  of 
law  that  a  mnnioipal  corporation  possesses  and  can  exercise 
sach  powers  only  as  are  expressly  conferred  by  the  law  of 
its  creation,  or  snch  as  are  necessary  to  the  exei-cise  of  its 
corporate  powers,  the  performance  of  its  corporate  duties, 
and  the  accomptibhment  of  the  purposes  for  vhich  it  was 
created.  (1  Dill,  on  Mun.  Corp.,  section  65,  and  authorities 
cited.) 

The  question  whether  the  failure  on  the  part  of  the  legis- 
lature to  impose  restrictions  upon  the  power  of  the  corpora- 
tion in  respect  to  fixing  and  collecting  a  license  tax,  con- 
ferred by  the  eighth  subdivision  of  the  tenth  section,  is  not 
necessarily  involved  in  the  decision  of  this  case,  and  it  is, 
therefore,  wholly  nuuecessary  to  discuss  it.  If  that  pro- 
vision of  the  act  is  entirely  invalid,  it  in  no  respect  impairs 
the  general  operation  and  effect  of  the  act.  It  is  not  suffi- 
cient for  the  relator  to  show  that  some  particular  provision 
of  the  act  is  not  warranted  by  the  constitution.  "  It  is 
well  settled  that  when  a  part  of  a  statute  ia  uu constitutional, 
that  will  not  authorize  the  court  to  declare  the  remainder 
of  the  statute  void,  unless  all  the  provisions  are  connected 
in  subject-matter,  depending  on  each  other,  operating  to- 
gether for  the  same  purpose,  or  otherwise  so  connected  in 
meaning  that  it  cannot  be  presumed  that  the  legislature 
would  have  passed  one  without  the  other."  (Evans  v.  Job, 
supra,  3i2.) 

It  is  apparent  that  the  main  general  purposes  of  the  act 
are  not  dependentupon  the  validity  of  the  provision  referred 
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to,  nor  13  the  right  of  respondeDt  to  exercise  the  office  of 
city  marshal  in  any  manner  affected  thereby. 

yfe  are,  therefore,  of  opinion  that  the  act  in  question  is 
conatitutional,  and  that  respondent  is  entitled  to  exercise 
the  office  of  marshal  of  said  cit^.  It  is,  therefore,  ordered 
that  the  information  be  dismissed. 


[No.  779.] 

THE  STATE  OP  NEVADA,  Respohdekt,  v.  JAMES  L. 
JOHNSON,  Appellant. 

JuBT  Law  op  167S  TJHCOiwni utioh at —  This  case  was  rsTeraed  npon  the 
aathorit;  of  Tht  Stale  v.  licClear,  antt,  deolaring  that  the  jury  low  as 
amended  by  the  act  ftpproved  Moroh  2,  187S,  was  onooiiBtitiilJoDal  aod 

void. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial 
District,  Lander  County. 

The  facts  are  stated  in  the  opinion. 

M.  S-  BonniJUld,  for  Appellant. 

J.  B.  Kiitrell,  Atiorney-Genercd,  for  Bespondont. 

By  the  Court,  Earll,  J. : 

The  defendant  woa  indicted  by  the  grand  jury  of  Lander 
coantj  for  the  crime  of  murder;  and  the  trial  jnry  were  im- 
paneled under  the  provisions  of  the  act  entitled  "An  act 
to  amend  '  an  act  to  regulate  proceedings  in  criminal  cases 
in  the  courts  of  justice  of  the  territory  of  Nevada,'  approved 
November  twenty-sixth,  eighteen  hundred  and  sixty-one," 
approved  March  2,  1875. 

During  the  progress  of  impaneling  the  trial  jurors,  nine 
of  the  jurors  drawn,  in  answer  to  questions  propounded, 
said,  JD  substance  and  effect:  "  I  have  formed  and  expressed 
an  unquallEed  opinion  as  to  the  guilt  or  innocence  of  the 
defendant." 

Thereupon,  the  defendant  challenged  each  of  said  jurors, 
on  the  ground  that  they  had  respectively  formed  and  ex- 
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pressed  an  nnqaslified  opinion  as  to  liis,  defendant's  guilt. 
The  conrt  denied  tbe  respective  challenges,  and  defendant 
dniy  excepted. 

There  is  nothing  in  the  record  of  this  case  to  diatingnisU 
it  from  that  of  the  State  v.  McGlear,  decided  at  the  January 
term  of  this  court,  and  upon  the  authority  of  the  decision 
in  that  case,  the  judgment  must  be  reversed. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
mauded  for  a  new  trial. 


[No.  732-1 

A    GATJDETTE,  Eespondent,   v.  W.  S.  TEA  VIS, 

Appellant. 

Btw*""  or  THB  GoDBT  HOT  ExcBPiEi>  To~DefeDdaitt  claimed  that  the  re- 
marks made  by  the  judge,  iu  coonectioii  with  hia  mliag  npou  a  certain 
point,  were  erroneous:  Meld,  Tliat  )□  order  to  present  the  queatiou  to 
tbia  court  it  mnat  appear  that  the  remarks  were  excepted  to  ut  the  time. 
By  failing  to  make  any  objection,  proceeding  irith  the  trial,  and  taking 
hia  chances  of  a  verdict,  the  defendant  waived  the  exception. 

Inioi — EsBoB — Whkh  not  Ibbkueduble. — If  the  ruling  of  the  conrt  ia  cor- 
lect,  the  luct  that  a  bud  reason  is  given,  will  not,  in  general,  be  treated 
as  an  error,  becanse  it  was  ottered  in  the  presence  of  the  jury,  and  neTer 
oaght  to  be  deemed  an  irremediable  error.  The  remedy  of  the  partj 
sgaiuat  whom  the  remnrkE  are  mode,  is  by  asking  the  court  to  give  au 
ioHtmction  containing  a  correct  statement  uf  the  rale  or  principle  of 
law  involved. 

PosasasiuM  *in>  Delivkbi  of  Fbbbohai.  Fsopkbtt.— A  delivery  of  personal 
property  is  notbing  except  a  volontary  transfer  of  the  possession  from 
one  person  to  another. 

Inm—SiHBOLicii.  DifuVBiiT  NOT  BtQcnBED.  —  Format  or  symbolical  acts 
are  sometimes  admitted  tx  necfnilaU  to  be  sufficient  to  constitute  a  de- 
livery, but  tliey  are  not  required  when  the  aubstantial  thing  has  been 
done,  of  which  they  are  merely  n  sign. 

Idbu. — iKSTBUonoNB. — 1(  the  defeudant  desired  to  have  the  jury  coneider 
the  qnestion  of  delivery  it  was  his  duty  to  have  prepared,  and  aukeil  the 
conrt  to  give,  an  instruction  upon  the  point. 

UoDfFiciTioNs  OP  iNBTBucnoNB. —  Tbu  court  is  authorized  to  modify  and 
change  on  iuatruction  offered  l>y  connsel,  even  if  correct  as  an  abstract 
propoijitiuQ  of  law,  whpn  it  in  calculuttd  to  mislead  the  jury. 

Chuok  ov  IBK  JunoK  UPON  TBK  Picis. — An  iuHtructiun  of  the  Court,  as- 
snming  as  ofuct  that  A.  was  a  creditor  of  B.,  where  this  was  a  tuct  iu 
issne  in  the  case,  was  dearly  ei 
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Idem. — Whch  Ebbok  xox  Pkudsicui.. — TLe  sTidence  being  clear  that  A. 
itus  a  creditor,  and  it  appearing  that  if  that  qaeation  had  been  enbmitted 
to  the  jury  aa  a  special  issDe  and  thej  had  found  otherwise  It  vronld 
have  been  the  dntj  of  the  conrt  to  set  aside  the  verdict :  Held,  that  nnder 
mob  ciicnmstanoes,  the  inadvertent  aaaamptiou  of  the  fact  by  the  conrt 
waa  not  sacti  an  error  m  iostifled  a  reTaraal  of  the  oaae. 

Afpbai,  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  Coautj. 

The  facts  are  stated  in  the  opituon. 

PtizfT  &  Oroyland,  for  Appellant. 

I.  The  remarks  made  by  the  court,  while  mling  upon  tho 
admissibility  of  the  bill  of  sale,  were  calculated  to  mislead 
the  jury  and  thereby  injure  the  defendant,  and  the  error  ia 
sufficient  to  justify  a  reversal  upon  this  ground. 

II.  TLe  first  instruction  given  oil  behalf  of  plaintiff  is  er- 
roneous, because  it  does  not  clearly  or  fairly  state  tho  law, 
in  that  while  attempting  to  declare  the  requisite  conditions 
under  tiie  statute  to  render  the  sale  of  personal  property 
good  against  an  attaching  creditor,  it  totally  omits  to  state 
that  there  must  be  an  immediate  delivery  to  give  validity  to 
the  sale.  If  the  instruction  is  thus  erroneous  it  is  ground 
for  reversal,  {lOchardsoiiv.  MoNuUy,  21  Cal.  339;  Jlioood 
V.  Fricott,  17  Oal.  37.) 

m.  Plaintiff's  second  instruction  is  erroneous.  The 
conrt  seems  to  take  for  granted  that  the  wood  had  been 
handled,  and  the  usual  acts  of  ownership  had  been  exer- 
cised over  it  by  the  plaintiff,  which  were  essential  ultimate 
foots  in  issue.  Upon  the  evidence  attempting  to  establish 
those  facts,  the  court  had  no  right  to  intimate  its  opinion 
in  the  most  remote  degree.  {Cahoon  v.  Marshall,  25  Cal. 
197;  Caldwell  v.  Center,  30  Oal.  639;  Prestonv.  Keys,  23  Cal. 
193.) 

rV.  The  court  erred  in  adding  extraneous  matter  to  de- 
fendant's first  instruction,  and  also  by  not  stating  the  law 
correctly.  In  the  addition  made,  the  court  does  not  say 
that  to  render  valid  a  sale  of  personal  property  against  an 
attaching  creditor,  that  an  immediate  delivery  ia  required  by 
the  statute. 
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Y.  The  court  erred  in  adding  to  appellant's  tbiid  instruc- 
tion the  words:  "  However,  a  debtor  has  the  right  to  prefer 
any  creditor,  and  the  mere  fact  of  Peter  Guertiu  Belling 
his  property  to  Gaudette  is  not  of  itself  conclusive  evidence 
of  fraud."  This  instruction  is  erroneous,  because  it  assumes 
as  proven  the  important  fact  whicli  was  directly  at  issue, 
viz:  that  Gaudette  was  an  actual  bona  fide  creditor  of  Guor- 
tin. 

VI.  There  was  no  eymbolical  delivery,  and  it  is  not  eon- 
tended  that  there  was  a  manual  delivery,  and  without  a  de- 
livery the  transaction  falls  within  the  rule  of  the  statute, 
and  is  conclusive  evidence  of  fraud  as  against  the  attaching 
creditor.     {Lawrence  v.  Bwrnham,  4  Nev.  368.) 

A.  B.  Hunt  and  Gtm-ge  GoldlhwaUe,  for  Bespondeut, 

I.  The  first  and  second  assignments  of  error  are  not  well 
token,  for  the  reason  that  if  any  error  occurred  it  was  iu  the 
admission  of  the  bill  of  sale  in  evidence,  and  not  in  the  i-ea- 
Bous  which  influenced  the  court  in  admitting  the  evidence. 

II.  The  instructions  of  the  court  are  to  be  taken  as  a 
whole  and  construed  together.  And  if  the  law  governing 
the  case  upon  the  evidence  has  been  fairly  stated  to  the  jury, 
there  is  no  ground  for  reversal,  although  some  of  the  iustruc- 
tious  might  be  subject  to  verbal  criticism. 

The  rule  is,  that  the  whole  of  each  instruction  should  be 
considered  and  not  detached  or  isolated  portions  thereof, 
in  determining  whether  there  is  error  iu  any  given  instruc- 
tion; and  that  all  of  the  instructions  shall  bo  considered  in 
detei-mining  whether  the  law  governing  the  case  was  fairly 
stated  to  the  jury.  (Broolia  v.  Croahy,  22  Cal.  43.)  An  ac- 
tual change  of  possession  of  personal  property  is  an  open, 
visible  change,  manifested  by  such  outward  signs  as  render 
it  evident  that  the.  possession  of  the  vendor  has  wholly 
ceased,  and  that  the  vendee  has  entered  into  possession. 
{Calhoon  V.  Marshall  cl  (d.,  25  Cal.  201;  Raiidall  v.  Parker, 
3  Sand.  73,  cited  in  25  Cal.  201.) 

Where  a  vendee'  takes  possession  at  a  time  subsequent  to 
the  sale,  but  before  the  rights  of  creditors  accrue  by  attach- 
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ment  or  otherwise,  be  shall  hold  against  sncb  creditors. 
(Chile  V.  Steele,  6  Nev,  339;  boo  authorities  therein  cited.) 

III.  There  was  no  error  in  the  second  instruction  given  for 
the  plaintiff.  The  court  did  not,  in  the  most  remote  de- 
gree, intimate  its  opinion  as  to  any  fact  or  facts  in  the  case, 
but  simply  stated  the  law  as  laid  down  by  this  court  in  Con- 
loay  y.  Edwards,  6  Nev.  190;  and  also  stated  that  what  one 
can  do  by  himself  he  can  also  do  by  an  agent,  which  is  a 
universal  rule.  (Story  on  Agency,  sections  2  and  3.) 

IT.  There  was  no  error  in  the  addition  made  by  the  court 
to  defendant's  first  instruction,  for  the  reason  that  there 
was  no  pretense  that  the  bill  of  sale  conveyed  the  title  to 
the  ranch  of  Peter  Gnertin.     It  was  a  matter  not  iu  issne. 

V.  There  wa:;  no  error  in  the  addition  made  by  the  court 
to  appellant's  third  instruction.  The  instruction  as  asked 
by  appellant  referred  to  actual  fraud  and  not  to  constructive 
fraud. 

If  there  was  actual  fraud  in  the  sale  from  Guertin  to 
Gaudette,  what  had  possession  or  delivery  to  do  with  the 
case  at  all? 

A  sale  of  property  which  is  fraudulent  ^jerae,  cannot  be 
rendered  valid  as  against  attaching  creditors  by  any  delivery 
or  change  of  possession  whatever,  no  matter  when  the  de- 
livery may  have  been  made,  or  how  continuous  has  been 
the  change  of  possession.  If  the  sale  was  made  with  the 
intent  to  defraud  the  creditors  of  Guertin  it  was  void  ab 
initio,  and  delivery  or  change  of  the  possession  had  nothing 
to  do  with  it. 

VI.  Under  the  rule  as  laid  down  by  this  court,  the  de- 
livery and  change  of  possession  was  complete  and  araplo  to 
satisfy  the  statute.  (Doak  v.  Bruhake);  1  Nev.  218;  Coh- 
•way  V.  Edwards,  6  Nev,  190.) 

Vn.  Where  there  is  any  substantial  evidence  to  support 
the  verdict  of  a  jury,  or  where  the  law  touching  tlie  different 
theories  of  appellant  and  I'espondent  was  fairly  stated,  and 
the  jury  found  for  the  latter,  an  appellate  court  will  not  set 
the  verdict  asido.  (Ophir  S.  M.  Co.  v.  Carpotier,  4  Nev. 
548;  Blackie  v.  Cooney,  8  Nov.  49;  JUenzies  v.  Keiiuedi/,  9 
Nev.  159.) 
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By  the  Court,  Beattt,  J. ; 

Tliis  Action  is  for  the  recovery  of  certain  personal  prop- 
erty or  its  value,  which  was  levied  upon  and  Bold  by  the 
defendant  us  sheriff  of  Lincoln  county  under  attachment 
and  execution  issued  in  the  case  of  BoeJer  v.  Guertm.  The 
plaintiff  claima  as  vendee  of  Guertin  and  the  defendant 
juatiffes  under  the  attachment  and  execution  upon  the  two 
grounds  that  the  sale  from  Guertin  to  Gaudette  was  fraudu- 
lent in  fact,  as  being  made  with  iutant  to  hinder,  delay,  and 
defraud  the  creditors  of  the  vendor,  and  fraudulent  in  law 
for  want  of  an  immediate  delivery,  followed  by  au  actual 
aud  continued  change  in  the  possession  of  the  property 
sold.  The  plaintiff  had  judgmeut,  and  the  defendant  ap< 
l>eal8  from  the  judgmeut,  and  the  order  of  the  court  over- 
ruling his  motion  for  a  new  trial  upon  numerous  ossign- 
ments  of  error,  which  will  be  noticed  seriatim.  The  first 
and  second  assignments  of  error  are  based  upon  certain 
remarks  made  by  the  court,  in  the  hearing  of  the  jury,  in 
ruling  upon  the  objection  of  the  defendant  to  the  admis- 
sion in  evidence  of  the  bill  of  sale  of  the  property  in 
controversy  from  Guertin  to  the  plaintiffs.  That  hill  of 
sale  reads  as  follows: 

"This  is  to  certify  that  I  have  this  day  sold  and  de- 
livered all  my  right  and  interest  in  a  wood  ranch,  situated 
eight  miles  from  Pioche,  in  a  westerly  direction,  to  Ambrose 
Gaudette,  for  the  sum  of  fiftueu  hundred  dollars,  gold  coin, 
and  also  six  hundred  cords  of  wood  or  more,  and  one  mule, 
and  all  my  kitchen  uteusils.     May  the  8tL,  1874. 

"PlEBBE  GdERTDJ. 

"Geo.  GtJEBTOT,     )      Wito««a«  " 

"S.  H.  MclNNM,  f    Witnesses. 

The  objection  to  the  admission  of  this  paper  was  that  it 
was  not  under  seal,  and  that  it  purported  to  be  a  convey- 
ance of  real  estate.  The  remarks  made  by  tbo  court  were 
iu  effect  that  it  was  a  mooted  question  in  this  state,  whether 
a  seal  was  essential  to  a  conveyance  of  real  estate,  and  that 
lor  his  part  he  was  inclined  to  think  it  was  not.     At  this 
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point,  oonnsel  for  plaiotifi  stated  that  tliej  did  not  claim 
that  the  bill  of  sale  passed  the  title  to  the  real  estate,  but 
tliat  it  was  a  good  bill  of  sale  of  tlie  personal  property. 
Tlie  coart  tliereupon  overruled  tlie  objection,  to  which  rul- 
ing the  defendant  excepted,  but  he  appears  to  have  taken 
DO  exception  at  the  time  to  the  remarks  of  the  court. 

It  is  not  contended  here  that  the  ruling  of  the  court  was 
erroneous,  but  it  ia  argned  that  the  remarks  made  by  the 
judge  in  connection  with  his  ruling  were  erroneous  and 
fatally  misleading  to  the  jury,  so  fatally  misleading  that  no 
subsequent  instruction  by  the  court  could  cure  the  error. 
If  this  was  so,  the  defendant  should  have  excepted  to  the 
remarksat  the  time.  By  failing  to  do  so,  proceeding  with 
the  trial,  and  taking  his  chances  of  a  verdict,  he  waived  the 
exception.  It  is  scarcely  necessary  to  cite  authority  for  the 
proposition,  that  when  in  the  course  of  a  trial  anything 
occurs  that  is  absolutely  fatal  to  the  verdict,  unless  waived 
by  the  party  prejudiced,  it  is  held  to  bo  waived  unless  ex- 
cepted to  as  soon  as  it  comes  to  the  knowledge  of  the  party 
entitled  to  take  advantage  oF  it.  Besides,  the  error  of  the 
court  in  this  instance,  if  it  was  an  error,  was  not  irremedi- 
able. If  the  bill  of  sale  had  been  offered  and  admitted  for 
the  pnrpose  of  proving  title  to  the  real  estate,  the  error  of 
the  court  would  hare  been  cured,  both  as  regards  the  ruling 
and  the  accompanying  remarks,  if  at  a  subsequent  stage  of 
the  trial  the  judge  had  said  that  he  was  mistaken  in  the 
views  he  had  expressed,  and  had  stiicken  oat  the  evidence. 
But  as  the  bill  of  sale  is  admitted  to  have  been  properly 
received  as  evidence  for  thepurpose  for  which  it  was  offered, 
that  ia,  to  prove  the  sale  of  the  peraonal  property,  the  de- 
fendant could  only  have  been  injured  by  the  expression  of 
opinion  by  the  court  to  the  effect  that  real  estate  may  be 
conveyed  by  an  instrument  not  under  sealj  and  if  he  had 
any  reason  to  think  he  would  be  injured  by  that  remark,  it 
was  hia  privilege  and  his  duty  to  ask  the  court  to  instruct 
the  jnry  correctly  on  the  point.  In  fact,  this  is  precisely 
what  he  did,  and  the  court,  at  his  request,  gave  the 
jury  an  explicit  instruction  in  writing,  that  no  title  to  the 
80-oalled  ranch  passed  by  means  of  the  bill  of  sole.    There 
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can  he  do  doubt  that  this  tustmctiou  effectually  cored  vbat- 
ever  error  may  have  beeu  committed  in  the  remarks  com- 
plained of.  We  have  had  occasion  recently  {Staie  v.  Samuel 
lyiatJeina)  to  commend  the  practice  by  niaiprius  jud^res  of  giv- 
ing pertinent  explanations  of  the  grounds  of  their  rulings 
Qpon  questions  arising  in  the  course  of  the  trial  of  causes. 
In  the  hurry  of  such  trials  where  rulings  must  be  made 
off  hand,  without  much  advice,  or  any  opportunity  for  delib- 
eration, it  must  often  happen  that  the  judge  will  let  fall 
erroneous  or  inaccurate  expressions  of  opinion  upon  the 
legal  questions  involved;  but  these  remarks  are  not  ad- 
dressed to  the  jury,  and  are  not  presumed  to  influence 
them.  If  the  ruling  of  the  court  upon  the  point  at  issue  is 
correct,  the  fact  that  he  has  given  a  bad  reason  for  the  rul- 
ing will  not,  in  general,  be  treated  as  error  because  it  was 
uttered  in  the  presence  of  the  jury;  and  certainly  it  ought 
never  to  be  deemed  an  irremediable  error.  As  has  been 
said,  such  remarks  are  not  addressed  to  the  jury,  and  they 
ore  not  bound  to  give  an;  heed  to  them.  On  the  other 
hand,  they  are  bound  by  the  vrritten  instructions  of  the 
court,  and  by  them  only.  This  they  are  presumed  to  know, 
and  if  there  la  any  reason  to  apprehend  that  they  do  not 
know  it,  an  instruction  to  that  effect  may  always  be  prayed 
by  either  party,  and  would  undoubtedly  always  be  allowed. 
It  follows,  therefore,  that  where  the  court,  iu  the  course  of 
the  trietl,  has  casually  misstated  a  rule  or  principle  of  law, 
which  one  of  the  litigants  has  reason  to  fear  members  of  the 
jury  may  recollect  and  act  upon  to  his  prejudice,  he  has  a 
complete  remedy  in  hia  hands  by  asking  the  court  for  a  cor- 
rect statemeut  of  the  rule  or  principle,  in  the  solemn  and 
authentic  shape  of  a  written  instruction,  which  the  jury  will 
be  bound,  under  the  sanction  of  thoir  oaths,  to  obey.  Thus 
it  appears,  that  for  two  reasons  tliere  is  nothing  in  the  error 
assigned  of  which  the  appellant  is  eutitled  io  complain;  for 
in  the  first  place  he  waived  all  objection  to  the  remarks  of 
the  court  by  failing  to  except  at  the  time;  and,  in  the  sec- 
ond place,  any  eiTor  that  the  court  may  have  committed, 
was  cured  by  the  instruction  giYon  at  his  request. 
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Tlie  third  assigameot;  oi  error  ia  abandoned  in  the  argn- 
ment. 

Tlie  fonrtit  assignment  is,  tliat  the  court  erred  in  giriug 
tlie  first  instructioD  asked  by  plaintiff.  That  instruction 
reads  us  follows:  "  Yoa  are  instructed,  that  if  you  believe, 
from  the  evidence,  that  A.  Oaudette,  the  plaiutiff  in  this 
action,  purchased  the  personal  property  named  in  the  com* 
plaint  iu  this  action,  in  good  faith,  for  a  valuable  considera- 
tion, and  without  fraud  ou  his  part,  and  that  the  said  Gaa- 
dette  took  into  his  posBession  the  said  property,  either  in 
person  or  by  hia  agent,  and  continued  in  poaseaaion  of  the 
same  from  the  time  of  the  alleged  sale  by  Peter  Quertin  to 
Ambrose  Gaudette,  up  to  the  time  the  same  was  attached 
in  the  suit  of  John  lioeder  v.  Peler  Guertiii,  then  yoa  will 
find  for  the  plaintiff.  But  if  yon  believe  from  the  evidence 
that  the  plaintiff,  Ambrose  Gaudette,  perpetrated  a  fraud 
in  making  the  purchase  of  said  property  of  Peter  Guertin 
in  order  to  defraud  the  creditors  of  Peter  Guertin,  or  that 
he  colluded  with  Peter  Guertin  in  the  perpetration  of  such 
fraud,  then  you  will  find  for  the  defendant."  This  instruc- 
tion is  alleged  to  be  erroneous  for  two  leasoDs;  First.  Be- 
cause in  enumerating  the  circumstances  necessaiy  to  make 
the  sale  valid  against  creditors,  it  omite  the  "immediate 
delivery  "  required  by  the  statute;  and,  secoud,  because  in 
stating  that  the  defendant  is  entitled  to  recover  in  case  the 
plaiutiff  has  been  guilty  of  actual  fraud,  it  is  implied  that  he 
is  entitled  to  recover  only  in  that  case,  whereas  he  was  en- 
titled to  recover  if  there  was  a  failure  to  deliver  the  prop- 
erty and  change  the  possession.  In  order  fully  to  appre- 
ciate the  scope  of  these  objections,  it  is  necessary  to  con- 
sider the  evidence  iu  regard  to  tho  sale  and  deliveiy  of  the 
property  in  controversy,  and  this  will  present  an  opportunity 
of  disposing  at  the  same  time  of  the  ninth  and  tenth  assign- 
ments of  error  which  are  based  upon  the  alleged  insuffi- 
ciency of  the  evidence  to  show  any  delivery  or  change  of 
possession  of  the  property. 

The  following  facta  were  established  by  uncontradicted 
testimony :  the  plaintiff  was  acreditor  of  Guertin  to  the  extent 
of  fifteen  hundred  dollars,  and  to  satisfy  the  indebtedness 


i„Coo^^lc 


Apr.  1876.]  Gaudette  v.  Travis,  157 

OpinioD  of  Ihe  Conrt — Beatty,  J. 

Gnertin  agreed  to  make  tiie  sale  of  the  property  described 
in  tlie  bill  of  sale.  Tlie  bargata  was  coDcladed  on  the 
raDch  where  the  personal  property  was,  on  the  eighth 
day  of  May,  1874.  The  parties,  vendor  and  vendee,  then 
vent  to  the  bouse  of  McIddis,  one  of  the  witnesses  to  the 
bill  of  sale,  distant  two  hundred  yards,  or  thereabouts,  from 
where  the  wood  lay  scattered  on  the  hillside,  where  it  had 
been  cat,  and  got  him,  Mclunis,  to  draw  the  bill  of  sale,  be- 
cause they  did  not  sufficiently  understand  the  English  lan- 
guage. After  the  execntion  of  the  bill  of  sale,  Guertiu  told 
Gaudette  be  could  take  possession  as  soon  as  he  pleased, 
and  that  night,  or  next  morning,  both  parties  left  the  ranch 
and  went  together  to  Pioche.  Plaintiff  having,  in  the  mean- 
time, hired  George  Guertin,  cousin  of  Pierre,  to  haul  the 
wood ,  from  the  hillside  to  the  roadside  and  cord  it  there, 
where  wagons  could  reach  it. 

George  Guertin,  the  man  so  hired,  had  worked  on  the 
ranch  before,  catting  wood,  but  had  been  absent  from  it 
for  several  months  before  the  sale.  On  the  ninth  of  May 
he  commenced  hauling  and  cording  the  wood,  and  so  con- 
tinued nntil  the  attachment  was  served  on  the  fourteenth. 
The  vendor,  Pierre  Guertin,  never  returned  to  the  ranch 
after  the  morning  of  the  ninth  of  May.  This  is  substantially 
all  the  testimony,  and  there  is  no  conflict  in  it. 

There  is  no  doubt  that  it  shows  an  actual  change  of  pos- 
session of  the  wood,  which  is  the  only  portion  of  the  prop- 
erty in  controversy  in  this  action,  and  as  that  change  was 
from  the  vendor  to  the  vendee,  and  with  the  vendor's  con- 
sent, there  was  necessarily  a  delivery;  for  a  delivery  of  per- 
sonal property  is  nothing  except  a  voluntary  transfer  of  the 
possession  from  one  to  another.  The  appellciDt  contends 
that  it  was  essential,  in  order  to  effect  a  delivery,  that  the 
parties  should  have  gone  upon  the  ground  where  the  wood 
lay,  and  there  have  done  something  symbolical  of  delivery. 
But  this  proposition  does  not  appear  to  be  sustaioed  by  the 
authorities  referred  to.  It  has  been  held  that  a  symbolical 
delivery  will  be  sufficient  in  some  cases  to  effect  a  change  of 
possession  of  bulky  articles,  not  capable  of  manual  tradition; 
hut  it  has  never  been  held  that  an  actual  and  voluntary 
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transfer  of  the  posseBsion  of  personal  property  was  insaffi- 
cient  to  protect  the  vendee  against  creditors  of  the  vendor, 
merely  because  it  had  not  been  preceded  by  some  formal 
net  symbolical  of  delivery. 

The  statute  of  frauds  has  been  interpreted  by  reference 
to  its  object,  which  is  to  require  the  vendee  of  personal 
property  to  so  change  its  ^tua  aa  to  advertise  the  c;hange  of 
ownership.  The  principal  thing  to  be  done  in  this  view  is 
to  change  the  possession  and  keep  it  changed.  Formal  or 
symbolical  acts  are  sometimes  admitted  ex  vecessilate  to  be 
sufficient  to  constitute  a  delivery,  but  they  are  not  required 
when  the  substantial  thing  has  been  done  of  ivhich  thuy  are 
merely  a  sign.  This  disposes  of  the  objection  to  the  testi- 
mony. As  to  the  instmctioD,  the  hypothetical  case  stated 
— a  bona  fide  purchase  for  a  valuable  consideration,  and  im- 
mediate and  continnona  possession  of  the  property  by  the 
vendee — embraces  every  element  of  a  valid  sale  and  deliv- 
ery; for  under  such  circumstanoes  the  consent  of  the  vendor 
to  the  possession  of  the  vendee  is  necessarily  implied,  and 
voluntary  transfer  of  possession,  as  has  been  said,  is  de- 
livery. 

The  other  objection  to  the  instruction:  that  in  stating  one 
ground  upon  which  the  defendant  might  recover,  it  ex- 
cluded all  other  grounds,  has  some  apparent  force;  for  there 
is  a  sort  of  implication  from  the  language  used,  that  the  de- 
fendant could  only  recover  in  case  actual  fraud  had  been 
shown.  But  on  the  other  hand,  it  may  be  said,  that  in  its 
positive  terms,  the  instruction  was  correct  as  far  as  it  went, 
and  the  omission  complained  of  might  have  been  justified 
upon  the  ground  that  the  proof  of  change  of  possession  was 
so  clear,  and  so  entirely  nucoiitradicted,  that  a  finding  for 
defendant,  on  that  point,  was  impossible.  The  ground, 
however,  npon  which  the  action  of  tlie  court  is  most  clearly 
sustainable  is,  that  the  defendant  should  have  asked  an  in- 
struction himself  upon  the-  question  of  delivery,  if  he 
wished  the  jury  to  consider  it.  This  he  did,  and  the  court 
allowed  his  instruction  in  the  language  in  which  it  was 
prayed.  So  that  in  fact  the  omission  complained  of  did  not 
occur. 
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Tha  fifth  assignment  of  error  is  based  apon  the  allow- 
ance of  plaintiff's  second  instruction,  as  follows:  "A  large 
qoantitj  of  cord-wood  ia  not  capable  of  easy  manual  de- 
iiveiy,  and  a  person  purchasing  snch  personal  property  may 
take  pOBsesaioQ  of  the  same,  or  any  part  thereof,  without 
moving  it]  by  any  proper  acta  of  ownership,  snch  as  haDdliug 
it;  cording  it;  snaking  it,  or  executing  the  usual  acta  of 
ownership  of  the  same,  and  anytbiDg  of  this  kind  which 
may  be  done  by  a  purchaser  in  peraoH  may  be  done  by  an 
agent.  *  *  *"  It  ia  not  contended  that  this  instruction 
contains  anything  which  ia  not  law;  but  appellant  com- 
plains that  it  conveys  to  the  jury  an  intimation  that  the  acts 
mentioned  in  it  have  been  proved.  Such,  however,  ia  not 
its  import.  It  merely  states  that  certain  acts  amonnt  to 
possession,  and  leaves  the  jury  to  decide  whether  such  acts 
have  been  proved. 

The  sixth  and  seventh  assignments  of  error  ore  based 
upon  additions  made  by  the  court  to  instnictioDS  asked  by 
the  defendant.  The  first  instruction,  as  prayed,  was  as  fol- 
lows: "Yon  are  inatrncted  that  possessory  claims  to  real 
estate  can  only  be  conveyed  by  deed,  and  the  paper  admit- 
ted iaevidence,  purporting  to  be  a  bill  of  sale,  did  not  pass 
any  title  to  the  so-called  ranch  of  Peter  Ouertin,  to  the 
plaintiff  in  thia  action." 

Before  allowiug  this  instruction,  the  court  appended  the 
following  words:  "  But  such  bill  of  sale  might  be  snffioient 
to  pans  the  title  to  the  personal  property  therein  mentioned, 
provided  the  sale  was  made  in  good  faith  for  a  valuable 
consideration,  and  there  was  a  delivery  of  the  possession  of 
the  personal  property  from  Pierre  Guertin  to  Ambrose  Gau- 
dette." It  ia  said  that  this  addition  was  irrelevant;  but 
manifestly  it  was  not.  The  instruction,  as  asked,  declared 
the  efiect  of  the  bill  of  sale  witli  i-eference  to  a  purpose  for 
which  it  had  not  been  offered  or  admitted  in  evidence.  Its 
only  effect,  conceding  its  correctness  as  an  abstract  propo- 
sition, would  have  been  to  mislead  the  jnry.  To  prevent 
that  consequence,  the  addition  was  necessary,  and  therefore, 
of  course,  not  erroneous,  unless,  as  appellant  claims,  it 
misstated  the  law.     But  it  did  not,  even  by  implication, 
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miBBtate  tlie  law  as  applicable  to  tha  testimonj  in  the  case. 
It  is  trne  tlie  statute  requires  an  immediate  delivery,  and 
tte  addition  to  tLe  instruction  omits  that  qnalihcation.  Bat 
the  omission  was  justified  by  the  fact  that  tlie  proof  of 
change  of  possession,  which  was  ample,  was  all  of  an  imme- 
diate change;  that  is,  of  a  change  commencing  the  morning 
after  the  sale,  and  lasting  fonr  days  before  the  creditors  of 
the  vendor  commenced  proceedings;  and  in  any  view  this 
was  an  immediate  delivery.  (See  Cliite  v.  Steele,  6  Nev.  335.) 
It  would  have  been  worse  than  useless  to  submit  to  the 
jury  the  question  whether  the  delivery  was  immediate  or  not, 
when  if  they  found  a  delivery  at  all,  they  could  have  found 
none  other  than  an  immediate  delivery. 

The  next  instruction  to  which  the  court  made  an  addition 
was  asked  in  the  following  form:  "You  are  instructed  that 
if  yon  find  from  the  evidence  that  Peter  Guertin  made  said 
alleged  sale  to  plaintiff  with  intent  to  hinder,  delay,  or  de- 
fraud the  creditors  of  said  Peter  Guertin,  and  that  said 
plaintiff  knew  that  such  was  the  intent,  then  such  sale  was 
absolutely  void  as  to  the  creditors  of  said  Gnortin,  and  you 
must  find  for  defendant  without  regard  to  consideration 
paid  or  delivery."  To  which  the  court  in  allowing  it  added 
the  following  words:  "  However,  a  debtor  has  the  right  to 
prefer  any  creditor,  and  the  mere  fact  of  Peter  Guertin  sell- 
ing his  property  to  A.  Gaudette  is  not  of  itself  conclusive 
evidence  of  fraud."  Appellant  contends  that  the  court 
erred  in  not  adding  the  following  words  also  in  immediate 
connection  with  the  foregoing:  "if  accompanied  by  imme- 
diate delivery  and  followed  by  a  continued  change  of 
possession."  It  is  very  clear,  however,  that  such  a  qualifi- 
cation was  not  requisite,  or  even  appropriate.  The  instruc- 
tion as  asked  related  solely  to  the  question  of  actnal  fraud, 
and  it  would  have  been  improper  in  modifying  it  to  mix  up 
the  question  of  statutory  or  constructive  fraud  which  was 
covered  by  other  instructions  given  in  the  case.  It  cannot 
be  expected  that  each  separate  instruction  will  cover  every 
legal  proposition  involved  in  a  case.  It  is  snfilcient  if  each 
as  a  substantive  proposition  is  correct  and  applicable  to  the 
testimony. 


i„  Cookie 


Apr.  1876.]    WEiis,  PABGO  &  Co.  v.  Dayton.  161 
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Anotber  objection  to  the  words  added  by  tba  court  is  tbat 
tbey  assume  as  a  fact  that  Gaudette  was  a  creditor  of  Guertin, 
(ijtd  convey  to  tlie  jury  a  distinct  iutimatioo  of  the  opinion 
of  the  court  upon  one  of  tlie  most  important  of  the  facts  in 
issue  in  the  case.  This  objection  appeara  to  be  -well  founded. 
The  plain  import  of  the  words  used  by  the  court  is  that 
Qnudette  -was  a  creditor,  and  such  an  intimation  of  opinion 
was  clearly  a  violation  of  section  12,  article  6,  of  the  consti- 
tution, and  amounts  to  error.  But  it  does  not  necessarily 
follow  that  the  judgment  should,  therefore,  be  reversed. 
The  evidence  was  full  and  uncontradicted  that  Gandctte  was 
a  creditor.  If  that  question  had  been  submitted  to  the  jury 
as  a  special  issue,  and  they  had  found  otherwise,  no  court 
would  have  hesitated  to  set  aside  the  verdict.  Under  such 
circumstances,  the  inadvertent  assumption  of  the  facts  by 
the  conrt  was  natural  and  excnsable,  and  it  is  well  settled 
that  such  an  error  is  not  ground  for  reversal,  (5  Nev.  78; 
1  Graham  <fe  Waterman  on  New  Trials,  301;  2  Id.  634;  33 
Cftl.  299;  18  Id.  376;  17  Id.  573;  13  Id.  427.) 

The  eighth  assignment  of  error  is  not  relied  on,  and  the 
ninth  and  tenth  liave  been  disposed  of  in  connection  with 
the  fourth. 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  766.] 
WEIIiS,  PAEGO  &.C0.,  Appeuants,  v.  R.  P.  DAYTON, 

Kespondent. 

Whim  Injithciioh  will  hot  ibbits  to  skstbain  Collxotion  or  Taxes. — Ko 
court  of  eqnitj^ill  allow  its  injunction  to  isBne  to  reHtmin  the  collection 
of  tk  tai,  except  vben  nctnallj  neceesju^  to  protect  Uia  rights  of  citizens 
who  have  no  plain,  epeedy  anH  oileqtiate  remedy  al  law, 

Idkh. — Before  bh  injunction  will  begranted,  it  muBtnppear  that  the  enforce- 
ment of  the  tax  would  lead  to  a  multiplicity  of  suits,  or  piodaoe  iirepai- 
able  injnrj',  or,  if  the  property  is  real  estate,  throw  a  cloud  upon  the  title 
of  complain  nut,  or  there  mnat  be  Boma  oUeBBtion  of  fraud. 

Idui— Inboltenct  or  Assebkob.— The  mere  all^ation  of  the  inBolvency  of 
the  OHeeseor  is  not  aiiffloient  to  authorize  the  court  to  grant  an  injunc* 
lion  to  reetnuD  the  collection  of  a  tax, 
Vm..  XI.— 11 
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Idem— Patmskt  o*  Tix — Bembdi  it  Liw. — Hdd,  that  the  comploinaitt  in 
this  caw  bud  aa  adequate  remedy  at  taw.  If  the  taxes  are  paid  nndsr 
pioteat  and  tha  county  recsived  the  loonej,  it  ooald  have  bronght  its 
action  against  the  connty,  and  if  the  tax  was  iUegtd,  cotild  have 
reoovered  the  money  back. 

Appeal  from  the  District  Coait  of  the  Seventh  Judicial 
District,  Li d coin  Ooantj. 
The  faats  are  stated  in  the  opinion. 

Ellla  dk  King,  for  appellant. 

I.  Injunction  In  a  case  of  this  character  is  a  recognized 
remedy,  and  indeed  the  only  remedy  to  prevent  irreparable 
injury.  To  prevent  d.  multiplicity  of  suits — a  sale  of  the 
property  to  sundry  purcliasers  and  its  conversion  upon  a 
tax  unlawful  in  toto — it  is  alleged  that  the  assessor  and  col- 
lector are  unable  to  respond  in  damages.  (15  'Wallace,  317, 
318;  Hilliaid  on  Taxation,  469,  g  74;  State  v.  Atkuia,  35  Ga. 
315;  Manterson  v.  Moyl,  55  Barb.  520;  Indianapolis  v.  Gil- 
more,  30  Ind.  414;  Vanover  v.  Davis,  27  Ga.  354;  Olmstead 
v.  Board  of  Supti-viaors,  24  Iowa,  33;  18  Md.  284;  29  Penu. 
121;  HiUiard,  sees.  78,  81,  86,  96,  99,  100;  16  Wis.  11.) 

A.  B.  Hunt,  iilso  for  Appellant. 

I.  A  court  ^jf  equity  will  restrain  by  injunction  a  tax  ille- 
gally levied.  {BiirneU  v.  Cincinnati,  3  Ohio,  88;  Ottawa  y. 
Walker,  21  111.  605;  Jdamsy.  Castle,  30  Conn.  404.) 

George  Goldthwaite,  for  Respondent. 

I.  If  the  tax  of  which  appellant  complains  is  illegal,  ^hich 
is  the  only  question  before  the  court,  the  respondent  is  a 
trespasser.  {RUter  y.  Patch,  12  Cal.  299;  Susquekana 
BavJc  V.  Supervises  of  Broome  County,  25  N.  T.  314,  315.) 

II.  If  the  respondent  is  a  trespasser,  appellant  has  a 
complete  remedy  at  law.  {LecK:h-v.  Day,  27  Col.  645;  BUler 
V.  Palck,  12  Cal.  299.) 

in.  Conceding  tax  illegal,  it  does  not  necessarily  follow 
that  appellant  is  entitled  to  injunction.  {Savs.  Loan  Soci- 
ety V.  Austin,  46  Cal.  488,  489.) 

IV.-  This  is  not  a  case  for  equity  to  interfere,  as  the 
wrong  complained  of  may  be  fully  compensated  in  damages, 
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vhicL  can  be  easily  ascertained,  and  it  is  not  sliown  that;  a 
juilgment  at  law  cannot  be  satisfied  by  execution.  (Cotdey 
T.  Ch&iw,  G  Nev.  224.) 

V.  While  the  complaint  attempts  to  set  np  irreparable 
damages,  tliere  is  not  sufficient  io  the  facts  stated  to  satisfy 
the  court  that  the  apprehension  of  such  injury  is  well-found- 
ed.    (Branch  Turnpike  Co.  v.  Boanl  of  Supervisors  Yuba  Co. 

13  Cal.  190;  J)ewUt  v.  Bai/B,  2  Cal.  463.) 

YI.  The  complaint  of  appellant  confesses  that  the  pro- 
ceedings of  respondent  are  legal,  and  does  not  allege  that 
his  bondsmen  ai-e  unable  to  respond  in  damages,  and  fails 
to  show  wherein  appellant  is  injured,  or  that  he  has  not  a 
remedy  at  law.  (Merrill  v.  Gorham,  6  Cal.  41;  Leaehy.  Day, 
27  Cal.  27;  Phelps  v.  JPeabody,  7  Cal.  30;  Dewiltv.  Hays,  2 
Cal.  463.) 

T.  W.  W.  Davies,  also  for  Bespondent. 

I.  If  tho  proceedings  complained  of  are  void,  equity  of 
course  will  not  interfere.  And  irregularities  or  errors  occur- 
ring in  the  assessment  of  a  tax,  or  in  the  execution  of  the 
powers  confeiTed  upon  taxing  officers,  present  no  sufficient 
case  for  equitable  interposition — the  remedy  at  law  being 
adequate  and  sufficient.  (Dana  y.  Chicago,  11  Wall.  N.  J. 
lOS;  Hey  ward  V.  Buffalo,  14  N.  Y.  534;  Warden  v.  Supervisors, 

14  "Wis.  CIS;  KeUogj  v.  Oskosh,  Id.  623;  Breweu-  v.  Spring- 
field, 97  Mass.  152;  O'Neal  v.  Manjland  and  Virginia  Bridge 
Co.,  18  Md.  1;  Clinton  School  District  Case,  56  Penn.  St.  317; 
C.  db  W.  B.  Co.  T.  Black,  32  Ind.  471,  Green  v,  Murp/ord,  5 
R.  I.  472;  Jones  v.  Stmwi',  27  Ind.  612;  C.  B.  d  Q.  B.  B. 
Co.  V.  Fray,  22  111.  34;  Slerritt  et  al.  y.  Fan-is,  Id.  303; 
Manson  v.  Minor,  Id,  601;  Exchange  Bank  v.  Hines,  3  Ohio 
St.  37.) 

II.  This  is  a  suit  against  the  defendant  as  the  county 
assessor  of  Lincoln  county,  who  is  a  bonded  officer;  the 
bond  required  being  not  less  than  five  thousand  dollars,  and 
it  is  nowhere  alleged  that  the  sureties  on  the  assessor's  bond 
ore  insolvent,  or  not  fully  able  to  answer  in  money  to  the 
exteut  of  the  alleged  damage,  (Exchange  Bank  v.  Hines,  3 
Ohio  St.  37;  De   Witt  et  al.  v.  Bays,  2  Cal.  463;  CoiDelL  v. 
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Dm^,  12  Id.  273;  Hitter  v.  Fatdi,  Id.  298;  Tai-Tipike  Co.  v. 
Supervisora,  13  Id.  190;  Kelsey  t.  Ihietees  of  Nevada,  IB  Id. 
629;  Leach  y,  Dut/,  27  Id.  645;  Jen-y  v.  Jackson,  4  ifofaD. 
Cb.  352;  fi  Jolinson's  Chancery,  19;  2  Dallas,  405;  9  Gill  & 
John.  408.) 

III.  If  the  assessment  is  unequal  and  nnjnst,  relief  will 
be  afforded  bj  the  board  of  equalization;  and  if  illegal,  the 
injured  patty  has  his  action  at  law  against  the  ofi'endiDg 
officer  as  a  trespasser,  and  bis  bondsmen.  {Macldot  v,  Ciiy 
of  Davenport,  17  Iowa,  385;  Warden  et  al.  v.  Supervisors,  14 
"Wis.  618;  Merrill  v.  Gorham,  6  Cal.  41;  Fall  v.  Ci/ij  ofJUa- 
rysville,  19  Id.  393;  Guy  v.  Washhiim,  23  Id.  113;  People  v. 
Arguello,  37  Id.  624;  Excliaiige  Bmih  v.  Uines,  3  Ohio  St. 
37;  Thompaon  v.  Com.  Can.  Fund.  2  Abb.  Pr.  E.  347; 
Safih-oucI:  v.  K.  Board  of  Health,  3  Keyea  N.  Y.  484;  M.  L. 
Ins.  Co.  V.  Supei-msoTK,  Id.  182;  Mesick  v.  Supervisors,  50 
Barb.  191 ;  Mayor  of  BrooMy^i  v.  Meserole,  26  Wend.  138 ;  Van 
Dom  V.  Mayor  of  Neiv  York,  9  Paige  Ch.  387;  Mlsonv. 
Mayor  of  New  York,  4  E.  D.  Smith,  073;  Chem.  Baiik  v. 
Mayor  of  New  York,  1  Abb.  Pr.  E.  80;  N.  Y.  L.  Ins.  Co.  v. 
New  Yoi-k,  Id.  250;  Livingston  v.  BoUenbeci,  4  Barb.  16; 
Van  Bensalaer  t.  Eidd,  4  Id.  18;  Thatcher  v.  Dusenha-ry„  9 
How.  Pr.  E.  33;  Thompson  on  Prov.  Bern.  250;  1  Van 
SantTOord's  Eq.  Pr.  347.) 

By  the  Court,  Hawley,  0,  J.: 

The  complainant  filed  a  bill  in  equity  to  enjoin  the  col- 
lection of  a  tas  allegiog,  that  complainant  is  a  non-reaidcut 
of  the  State  of  Nevada;  that  defendant  is  county  assessor 
of  Lincoln  connty;  that  aa  snch  asBessor  he  assessed  the 
office  furniture  and  fixtures  of  complainant  at  tbo  sum  of 
$700,  and  "money  secured  by  mortgage"  at  $40,636.58;  that 
the  different  parcels  of  real  estate  mortgaged  were  assessed 
at  more  than  tbe  full  value  regardless  of  the  mortgages  held 
by  complainant;  that  said  mortgoge-s  are  of  record  in  the 
recorder's  office  of  Lincoln  connty;  that  complainant  offered 
and  tendered  to  defendant  as  county  assessor  tbe  amount  of 
taxes  due  on  tbe  assessment  of  office  fixtures,  to-wit,  $29.40; 
that  the  property  mortgaged  would  not  sell  at  forced  sale 
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for  more  than  120,100,  and  that  tlie  mortgagors  are  iBSol- 
vent;  tbat  complainant  is  ready  and  willing  and  offers  to 
pay  and  discbarge  the  taxes  assessed  against  the  real  estate 
to  the  several  mortgagors  whenever  the  same  shall  become 
doe  and  payable;  that  defendant  refuses  to  accept  the  tax 
on  said  office  furniture;  tbat  to  require  complainant  to  pay 
the  taxes  as  levied  on  said  mortgages,  and  also  to  require 
the  property  described  in  said  mortgages,  to  pay  the  full 
taxes  already  levied  upon  it,  will  in  effect  be  to  require  said 
complainant  to  pay  a  double  tax;  that  complainant  is  and 
was  assessed  for  the  same  fiscal  year  on  its  personal  prop- 
erty, capital  stock  and  effects,  of  which  said  mortgages  and 
the  money  secured  to  bo  paid  by  the  same  is  a  part,  in  the 
Territory  of  Colorado;  that  said  defendant  as  assessor  of 
Lincoln  county,  without  due  or  auy  process  of  law  whatever, 
seized,  and  now  threatens  to  sell  and  unless  restrained  and  en- 
joined,  will  sell,  the  office  fixtures  of  complainant  for  the  taxas 
assessed  and  levied  by  him  to  complainant  on  said  mortgages 
and  office  fixtnros  to  satisfy  said  tax  amounting  to  $1700.73; 
that  complainant  has  no  speedy  or  adequate  remedy  at  law; 
tbat  should  defendant  sell  said  fixtures  complainant  will  be 
greatly  and  irreparably  damaged  and  injured,  and  tbat  said 
defendant  is  wholly  unable  to  respond  in  damages.  Com- 
plainant therefore  prays  that  defendant  be  forever  restrained 
and  enjoined  from  iu  any  manner  meddling  or  interfwing 
witli  or  disposing  of  the  office  fixtures  of  complainant. 

To  this  bill  the  defendant  interposed  a  demurrer  upon 
two  grounds:  "First.  That  it  appears  upon  the  face  of  the 
said  complaint  that  this  court  has  not  jurisdiction;  Hecond. 
The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  This  demurrer  was  sustained,  and  com- 
plainant failing  to  amend,  judgment  was  entered  in  favor  of 
defendant  for  costs.  Complainant  appeals.  The  first  ques- 
tion presented  by  the  record  is  that  of  jurisdiction.  As- 
suming the  tax  to  be  illegal  and  void,  is  there  any  ground 
presented  in  the  bill  that  justifies  the  interposition  of  a 
court  of  equity  to  enjoin  the  tax  levied  upon  the  money 
secured  by  mortgage? 
The  geuei-al  principle  is  well  settled  by  the  weight  of  reason 
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and  a  decided  preponderSDCe  of  authorities  that  no  ooart  of 
equity  will  ever  allow  its  injuDction  to  issue  to  restrain  the 
collection  of  a  tax,  except  where  it  is  actually  necessary  to 
protect  the  rights  of  citizens  who  have  no  plaiu,  speedy  and 
adequate  remedy  at  law.  It  has  been  so  decided  in  this 
court.  {Conley  v.  CJiedic,  6  Nev.  223.)  It  most,  iu  the  lan- 
guage of  the  anthoritiea,  appear  that  the  enforcement  of 
the  tax  would  lead  to  a  multiplicity  of  suits,  or  produce 
irreparable  injury;  or,  if  the  property  is  teal  estate,  throw 
a  cloud  upon  the  title  of  the  complainant,  or  there  must  be 
some  allegation  of  fraud,  befoi-e  the  aid  of  a  court  of  equity 
can  be  invoked.  There  must  in  every  case  be  some  special 
circumstances  attending  a  threatened  injury  of  this  kind, 
-which  distinguishes  it  from  a  common  trespass,  and  brings 
the  case  under  some  recognized  head  of  equity  jurisdiction, 
before  the  extraordinary  and  preventive  remedy  of  injunc- 
tion can  be  invoked. 

The  necessity  of  strictly  adhering  to  this  i-ule  is  obvious. 
The  legislature  is  invested  with  the  sole  power  of  providing 
the  modes  by  wliich-state  and  county  taxes  shall  be  levied, 
assessed  and  collected,  and  it  is  essential  that  the  modes 
prescribed,  if  witliin  constitutional  limits,  should  be  faith- 
fully carried  out  by  the  officers  to  whom  is  intrusted  the 
duty  of  their  enforcement.  The  state  and  county  govern- 
ments are  dependent  for  their  support  upon  the  taxes  im- 
posed upon  the  property  of  their  citizens,  and  experience 
and  observation  teaches  us  that  the  payment  of  taxes  has 
very  often  to  be  enforced  by  summary  and  stringent  means 
against  the  adverse  sentiment  and  persistent  resistance  of 
the  taxpayers. 

Under  the  revenue  laws  of  this  state  if  the  owner  of  any 
property  refuses  to  make  a  statement  under  oath  of  all  real 
estate  or  personal  property  within  the  county,  "  owned, 
claimed  by,  or  on  de]>osit  with,  or  in  the  possession  or  con- 
trol of  such  person,"  the  assessor  "shall  make  an  estimate 
of  the  value  of  such  property,  and  assess  the  same  accord- 
ingly." (2  Comp.  li.  3130.)  The  assessor  and  his  sureties 
are  liable  for  the  taxes  on  oil  taxable  property  within  his 
county,  which  is  not  assessed  through  his  willful  neglect. 
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(2  Comp.  L.  3131.)  When  he  assesses  the  property  of  any 
peifioti  or  persons,  company  or  corporations,  liable  to  taxa- 
tion, who  do  not  own  real  estate  within  the  county,"  it  is 
made  hia  dnty  to  "immediately  collect  the  taxes  on  the 
personal  property  bo  assessed,  and  if  such  person  or  per- 
sons, company  or  corporations,  shall  neglect  or  refnee  to  pay 
such  taxes,  the  assessor,  or  his  deputy,  shall  seize  safficieut 
of  the  personal  property  of  the  person  or  persona,  company 
or  corporations,  so  neglecting  or  refusing  to  pay,  to  satisfy 
the  taxes  and  costs,"  and  proceed  to  sell  the  same  pursuant 
to  the  provisions  of  the  statnte.  (2  Comp.  L.  3149.) 

With  such  collections  courts  of  equity  ought  never  to  in- 
tei'fere  unless  the  bill  clearly  shows  that  complainant  is 
likely  to  suffer  some  great  or  irreparable  injury  from  the 
acts  of  the  officer,  and  further  shows  that  he  has  no  plain, 
speedy  or  adequate  remedy  at  law. 

The  question  under  review  has  often  been  presented  to 
the  courts  of  New  York.  As  early  as  1822,  in  the  case 
of  JUooers  V.  SmedUy,  where  a  bill  was  filed  (o  enjoin  the 
collector  of  a  town  from  collecting  a  tax,  on  the  ground  that 
the  supervisors  had  levied  the  same  in  direct  violation  of 
law.  Chancellor  Kent  said:  "I  cannot  find  by  any  statnte 
or  precedent,  or  practice,  that  it  belongs  to  the  jurisdiction 
of  chanceiy,  as  a  court  of  equity,  to  review  or  coutrol  the 
determination  of  the  supervisors;"  that  the  review  and  cor- 
rection of  errors,  mistakes  and  abuses  of  the  officers  in  the 
exercise  of  their  duties  "has  always  been  a  matter  of  legal, 
and  never  a  matter  of  equitable  oognizance,"  aud  that  "  in 
the  whole  history  of  the  English  court  of  chancery,  there  is 
DO  instance  of  the  assertion  of  such  a  jurisdiction  as  is  now 
contended  for."  (6  John.  ch.  28.) 

These  views  of  the  learned  chancellor  were  quoted  with 
approval  by  Nelson,  C.  J.,  in  the  court  of  errors  in  the  case 
of  The  Mayor  of  Brooklyn  v.  Meaerole,  26  Wend.  138;  and 
the  principles  therein  annoanced  have  ever  since  been  gen- 
erally followed  by  the  various  courts  of  that  state.  ( Van 
Doreny.  Mayor  of  New  York,  9  Paige,  ch.  390;  Tltompaon 
V.  The  Commissioners  of  the  Canal  Fuitd,  2  Abb.  Pr.  251; 
JVilsonv.  The  Mayor  of  Ntio  Ibri,  411.  D.  Smith,  675;  JWea- 
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sec&  V.  TJie  Board  of  Supei'visors  of  Columbia  Caunfi/,  50 
Barb.  190;  Heywood  v.  C'dij  of  Buffalo,  14  N.  T.  538;  Has- 
hronck  v.  Kingston  Board  of  Health,  3  Kejes,  482.) 

The  same  question  litis  been  freqtteutlj  decided  ia  tlie 
Supreme  Court  of  the  United  States. 

In  Dows  V.  Me  CUy  of  Chicago,  Field,  J.,  in  deliTeriDg  the 
opiuion  of  the  court  said :  "  It  is  upon  taxation  that  the  sev- 
eral states  chiefly  rely  to  obtain  the  means  to  cany  on  their 
respective  governiueuts,  and  it  is  oi  the  utmost  importance 
to  all  of  them  that  the  modes  adopted  to  enforce  the  taxes 
levied  should  be  interfered  with  as  little  as  possible.  Any 
delay  in  the  proceedings  of  the  officers,  npon  whom  the 
duty  is  devolved  of  collecting  the  taxes,  may  derange  the 
operations  of  government,  and  thereby  cause  serious  detri- 
ment to  the  public.  No  court  of  equity  will,  therefore,  allow 
its  injunction  to  issue  to  restrain  their  action,  except  where 
it  may  be  necessary  to  protect  the  rights  of  the  citizen  whose 
property  is  taxed,  and  he  has  no  adequate  I'emedy  by  the 
ordinary  processes  of  the  law."     (11  Wal.  110.) 

In  HamiewinJde  v.  Georgetown,  Hunt,  J,,  in  delivering  the 
opinion  of  the  court  affirming  the  doctrine  as  announced  in 
Dowa  V.  The  City  of  Chicago,  said:  "It  has  been  the  settled 
law  of  the  country  for  a  great  many  yeai's,  that  an  injunc- 
tion bill  to  restrain  the  collection  of  a  tax,  on  the  sole  ground 
of  the  illegality  of  the  tax,  cannot  be  maintained.  There 
must  be  an  allegation  of  fraud;  that  it  creates  a  cloud  upon 
the  title;  that  there  is  apprehension  of  multiplicity  of  suits, 
or  some  cause  presenting  a  case  of  equity  jurisdiction." 
(15  "Wal.  548.) 

In  the  recent  decision  by  the  same  court  in  the  case  of 
layhr  v.  Secor,  and  other  cases  published  in  the  Chicago 
Legal  Ntwa  of  April  29, 1876,  Miller,  J.,  after  reviewing  the 
previous  decisions  upon  this  question,  said:  "Wo  do  not 
propose  to  lay  down  in  these  cases  any  absolute  limitation 
of  the  powers  of  a  court  of  equity  in  restraining  the  collec- 
tion of  illegal  taxes,  but  we  may  say  in  addition  to  illegality, 
hardship,  or  irregularity  the  case  must  be  brought  within 
some  of  the  recognized  fouudations  of  equitable  jurisdiction, 
and  that  mere  erroi-s  or  mistakes  in  valuation,  or  hardship 
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or  ioJnaUce  of  the  law,  or  any  grievance  which  can  be  i-emedied 
hy  a  suit  at  laio,  either  before  or  after  payment  of  taxe?,  -will 
not  justify  a  court  of  equity  to  interpose  by  injunction  to 
stay  collection  of  a  tax." 

This  case  dooa  not,  in  our  jndgment,  come  within  any  of 
the  exceptions  to  the  general  rnle.  There  is  no  pretense 
that  a  multiplicity  of  suits  would  be  avoided  and  no  question 
of  a  cloud  upon  title  to  real  estate  is  involved.  Thore  is  no 
all^ation  of  fraud,  nor  any  other  proper  averment  which 
brings  the  case  nnder  any  head  of  equity  jurisdiction.  It 
is  true  the  bill  alleges  that  complainant  has  no  speedy  or 
adequate  remedy  at  law  and  that  it  will  be  irreparably  in- 
jured by  the  sale  of  its  ofBce  fixtures.  These  allegations 
are  ^vholly  insufficient.  The  facts  must  be  stated  so  that 
the  court  can  judge  whether  the  averments  are  true.  In 
this  case  the  allegations  are  based  solely  upon  the  alleged 
fact  that  the  assessor  is  insolvent.  Cut  in  this  respect  we 
do  not  think  the  bill  states  sufficient  facts  to  authorize  a 
court  of  equity  to  interfere.  {Biiter  v.  Patch,  12  Cal.  299; 
Stanch  Turnpike  Company^.  Board  of  Supervisors  of  Yuba 
County,  13  Id.  190.) 

The  assessor,  in  assessing  and  attempting  to  enforce  the 
payment  of  the  tax,  was  pursuing  the  identical  course  indi- 
cated by  the  statutes  of  this  state,  and  all  his  acts  were 
within  the  line  of  his  official  duties  as  preacribed  by  law. 
His  sureties  are  responsible  upon  his  official  bond  for  any 
damages  that  might  accrue  iu  consequence  of  any  of  his 
official  acts,  and  it  is  nowhere  alleged  that  they  are  iusolvr 
ent.  Moreover,  if  the  taxes  had  been  paid  under  protest, 
and  the  county  bad  receiv<;d  tlie  money,  complainant  could 
have  brought  its  action  against  the  county,  and  if  the  taxi 
was  illegal,  could  have  recovered  the  money  back.  Iu  the 
language  of  the  Supreme  Court  of  Connecticut:  "It  is  dif- 
ficult to  see  why  he  has  not  adequate  remedy  at  law.  There 
is  no  averment  that  the  real  estate  of  any  of  tho parties  has 
been  or  can  be  levied  upon.  The  wairant  authorizes  the 
taking  of  personal  estate  only.  Jso  irreparable  injury  can 
arise  from  the  levy.  If  the  proceedings  »  *  »  are  ir- 
regular and  void,   as   the  petitioners   claim   they  are,  an 
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action  at  law  will  He  to  recover  all  the  damages  whicU  shall 
be  sustained  by  the  levy,  and  the  qnestion  of  the  legality 
of  the  asBessmeDt  will  then  he  tried  id  its  appropriate 
forum,  a  court  of  law."  {Dodd  t.  City  of  HaHford,  25 
Oonu.  238.) 

In  the  case  of  TIk  County  of  Cook  t.  TJie  Chicago,  StirUng- 
tOH  and  Qitincy  Bailroad  Company,  which  was  a  suit  in 
chancer}',  instituted  by  the  railroad  company  agaiust  the 
couuty  of  Cook  aud  its  treasurer  to  restrain  the  collection 
of  a  tax  assessed  by  the  board  of  supervisors  of  said  county 
upon  the  rolling  stock  of  the  company,  the  bill  alleged  that 
the  levy  of  the  tax  was  illegal  and  unjust;  that  complain- 
ant had  been  once  taxed  on  said  property,  and  had  paid 
the  taxes  thereon,  and  that  it  was  not  liable  to  he  again 
taxed.  The  court,  after  deciding  that  a  court  of  equity  had 
no  jurisdiction  in  such  a  case,  say:  "Ordinarily,  a  party  of 
whom  a  tax  is  illegally  collected  has  an  ample  remedy  at 
law,  by  an  action  of  trespass  against  the  officer  collecting  it, 
or  by  an  action  of  asBumpsit  to  recover  back  the  money 
paid.  In  the  case  under  consideration,  if  the  tax  was  an 
illegal  one,  the  appellee,  after  paying  it,  could  have  brought 
his  action  against  the  county  and  recovered  the  money 
back."    (35  III.  46C.) 

To  the  same  effect  is  the  language  of  the  court  in  Dotes  v. 
STie  City  of  Cklaigo,  supra:  "If  the  tax  was  illegal,  the 
plaintiff,  protesting  against  its  enforcement,  might  have  had 
his  action,  after  it  was  paid,  against  the  officer  or  the  city,  to 
recover  back  the  money,  or  ho  might  have  prosecuted  either 
for  his  damages.  No  irreparable  injury  would  have  followed 
to  him  from  its  collection.  Kor  would  ho  have  been  com- 
pelled to  resort  to  a  multiplicity  of  suits  to  determine  his 
rights.  His  entire  claim  might  have  been  embraced  in  a 
single  action." 

In  Brewer  v.  City  of  Spring ftdJ,  which  was  a  suit  iu 
equity  to  enjoin  the  collection  of  a  tux  which  the  bill  alleged 
bad  been  illegally  assessed,  Bigelow,  C.  J.,  in  delivering 
the  opinion  of  the  court,  said;  "  Until  the  plaintiffs  have 
been  compelled  to  pay  the  tax  which  they  allege  to  have 
been  illegally  assessed  upon  them,  they  have  suffered  no 
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wrong;  vben  thej  liave  paid  it  they  can  recover  it;  bock  by 
an  action  at  lav/,  wliicb  would  fnrniali  tbem  an  adequate 
and  complete  remedy.  We  can  see  no  ground  on  wbicL  a 
single  taxpayer,  who  bas  been  illegally  assessed,  can  ask  for 
the  interference  of  a  court  of  equity."     (97  Masa.  154.) 

Tliese  yiewa  are  conclusive  of  this  case.  We  therefore 
express  no  opinion  upon  the  questions  whether  complainant 
was  liable  to  be  taxed  on  the  money  secured  by  mortgage, 
it  being  as  alleged  a  non-resident  of  the  state,  or  whether 
the  tax  as  levied  wus  a  doable  tax.  It  will  be  time  enough 
to  decide  these  questions  when  they  are  properly  presented 
for  review. 

The  judgment  of  the  district  court  ia  affirmed. 


[No.  765.] 
EUKEKA  MINING  AND  SMELTING  COMPANT,  Ap- 
pellant, V.  FRANK  WAT,  Eespondent. 

Acroii.  PotsnEioH  of  Iukd. — A  perfect  inoloBim  ol  timber  IbdiI  Ib  not  nec- 
eBBar}r.  If  there  be  an  occapittion  witbiu  bonndiiriea  ao  clearlj  marked 
and  definetl  an  lo  notify  atrangt^Ts  (lial  the  land  ia  taken  up  or  located, 
it  is  all  the  poEseHsion  that  IB  reqnired. 

Ism. — The  acta  neceHaaTy  to  constitate  poBseHsioD.  mnst,  In  agreatdeasare, 
depeud  upon  the  cbaracter  ol  the  htnd,  the  locality,  and  tbe  object  for 
vbich  it  ia  taken  up. 

IsEM. — Where  the  plaintiff  relies  sold;  npon  poaaession  there  must  be  an  ao- 
tanl  and  contimiouH  occuputiun  of  the  hind,  within  such  boundariea,  a 
subjection  of  the  land  to  ibe  will  and  contiol  of  tbe  claiuiiiut. 

Idem — Hatvuai,  BomiDAiiiEs. — BIuQh  of  rook,  and  aaminils  of  a  mountain, 
may  bu  so  sleep  and  ragged  ne  to  constitute  a  utLtural  boaudary  of  land. 
Tbe  qnestion  as  to  what  conatitnlea  natoiol  boundaries  discnaBed  in  the 
opinion. 

Ideu.— Tbo  fncts  of  thia  case  discussed,  and  tbe  aota  ot  poBsession  by  ap- 
pellant held  inanfflcient  to  maintain  the  action.  {Beaity,  J.,  disaent' 
in.j.) 

IsBK.— Natural  boandarteB,  when  taken  in  connection  vilb  nrtificial,  (irs 
safficient  to  make  (he  boundiiries  of  timber  land;  bat  the  artificial  bound- 
ariea  must  bo  mnde  iu  soch  a  mnuneF  an  lo  clearly  niorlc  ami  define  tbe 
lini^B,  and  mnst  connect  with  the  iiatuml  boundaries  in  anch  a  maunet 
Ibut  00;  person  going  upon  the  liuid  could,  by  following  the  marked 
lines,  tell  tbu  precise  extent  of  the  land  located  and  oluimed,  and  the 
claimant  must  be  an  actual  occupant  within  such  baauduries. 
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Appeal  from  the  District  Ooart,  Siztli  Jadicial  District, 
Eurokd  County. 

The  following  are  the  outlines  of  the  map  referred  to  in  the 
opinion: 


The  facts  are  su£Gciently  stated  in  the  opinion  of  the 
Court. 

Hillkouse  (t  Davenport,  for  Appellant. 

I.  Tlje  question  involved  in  this  appeal  is:  ^as  there 
sufficient  testimouy  ou  the  question  of  possession  by  plaint- 
iff, or  its  giantors,  to  submit  to  the  jury  ? 

The  object  of  the  inclosure  of  timber  land  is  to  notify  sub- 
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seqaent  comers  tbat  the  land  la  claimed — is  located,  and  that 
it  is  being  used  for  some  beneficial  purpose.  If  tbat  object  ii 
fully  obtaiued  b;  other  than  building  brush-fences  or  blaz- 
iug  trees,  the  intent  of  the  law  is  satisfied.  The  summit  of 
the  mountain — the  rocky  bluffs  or  points  with  which  the 
fences  connect, — the  fact  that  wood  and  timber  cannot  be 
taken  off  at  those  parts  of  the  tract,  taken  together  with  the 
brush-fences  on  the  east  side,  and  along  portions  of  the 
uortb  and  sonlh  ends,  render  it  perfectly  clear  what  was 
claimed  by  plaintiff.  That  no  wood  or  timber  could  be 
taken  from  that  tract,  without  crossing  those  brush-fences, 
of  itself,  would  notify  any  subsequent  comer.  But  in  addi- 
tion to  this,  most  of  the  timber  on  this  tract  lays  up  in 
three  canons,  with  steep  sides,  across  the  mouth  of  each  of 
which,  in  addition  to  the  brush-fence,  were  placed  bars  and 
ditches,  which,  to  use  the  language  of  witnesses,  inclosed 
tWt  land  as  effectually  as  would  a  fence  across  the  neck  of  a 
peninsula  inclose  it. 

II.  If  the  claimants,  although  they  had  no  fences,  yet  ex- 
ercised dominion  and  control  over  the  land,  and  subjected 
it  to  their  power,  the  matter  of  fences  become  immaterial 
and  unimportant.  It  is  well  settled  that  actual  possession 
of  land  may  be  had  without  fences  or  inclosures.  {Ware  v. 
Scott,  2  Dana  Kent  B.,  p.  275;  £llicott  v.  Pearle,  10  Pet. 
442;  Ewiiig  v.  Burnett,  11  Id.  41-9;  Hicha-v.  Coleman,  25 
Cal.  132;  17  Id.  463;  Bene  v.  Grata,  6  Wheat.  222;  Wolfa- 
kUt  T.  Maiajorich,  39  Ctd.  276;  45  Id.  496;  Rogera  v. 
Cooney,  7  Nev.  219;  McCreery  v.  Everding,  44  Cal.) 

III.  If  in  the  whole  transcript  there  is  any  evidence  that 
wonld  support  a  judgment,  in  plaintiff's  favor,  a  nonsuit 
should  not  have  been  granted.  {Sharon  t.  Davidson,  4  Nev. 
416.) 

Thomas  Wren  and  D.  E.  Bailey,  for  Bespondent. 

The  principal  questions  involved  in  the  discussion  of  this 
case  relate  to  the  kind  of  possession  of  the  public  timber 
lands  in  this  state  a  party  must  have  to  entitle  him  to  main- 
tain an  action  of  trespass  for  cutting  timber  thereon,  and 
these  questions  ore  settled  by  the  authorities:  Satikeyv. 
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Noyea,  1  Nev.  68;   McFarlavd  v.   CtilbertBon,  2  Not.   280; 
Eureka  M.  &  S.  Co.  v.  Way,  9  Nev.  350. 

If  the  land  opon  which  it  is  alleged  the  trespnsses  were 
committed  bj  defendant  bud  not  been  marked  bj  "metes 
and  boonds,  so  that  the  boundaries  could  be  readily  traced 
and  the  extent  uf  the  claim  easily  known,"  ut  the  time  the 
alleged  trespasses  were  committed,  the  judgment  of  non- 
suit ahonld  be  affirmed.  It  was  not  urged  upon  the  trial 
of  this  case  that  natural  boundaries  were  not  as  effectual 
for  all  purposes  as  artificial  boundaries.  Neither  did  the 
court  BO  decide  or  intimate  upon  giantiug  a  nonsuit.  On 
the  contrary  the  case  was  tried  upon  the  theory  from  first 
to  last,  that  natural,  taken  in  connection  with  artificial, 
boundaries  were  sufficient  in  law  to  mark  the  boundaries  of 
timber  land.  What  the  court  did  decide,  was,  that  plaintiff 
did  not  show  that  the  boundaries  of  the  land  in  dispute 
were  ever  sufficiently  marked  by  either  natural  or  artificial 
meaoB.  The  boundaries  were  not  so  marked  that  they  could 
be  easily  traced  and  the  extent  of  the  claim  readily  known. 

By  the  Court,  Hawley,  C.  J. : 

This  is  an  action  to  recover  damages  for  an  alleged  tres- 
pass in  cutting  and  carrying  away  wood  and  timber  from  a 
tract  of  six  hundred  and  forty  acres  of  land  claimed  by  ap- 
pellant. 

The  real  question  presented  by  this  appeal,  which  is 
taken  from  an  order  of  the  conrt  grantinjg  a  nonsuit,  is 
whether  or  not  there  was  sufficient  evidence  as  to  the 
possession  of  the  land  by  appellant  and  its  grantors  to  au- 
thorize the  court  to  submit  the  ease  to  the  jury. 

The  land  is  situate  on  the  eastern  side,  or  slope,  of  a 
mountain,  and  is  valuable  only  for  the  wood  and  timber 
thereon.  The  ranch  is  cut  up  by  ravines  and  canons,  which 
in  many  places  are  very  precipitous,  and  it  is  described  as 
a  "rough,  rugged,  rocky  piece  of  ground,"  over  which 
"timber  grows  in  bunches."  There  is  a  well-defined  brush 
fence  along  the  east  line  or  boundary,  and  a  similar  fence 
on  the  north  and  south  lines,  from  the  east  line  about  half 
way  toward  the  summit  of  the  mountain,  which  is  claimed 


i„  Cookie 


Apr.  1876.]      EuBEBA  Mixisa  Co.  v.  Wat.  175 

I  Opiainn  ol  the  Caoit — Ha«1ey,  C.  J. 

as  the  westflTD  boundiiry.  The  fence  on  the  Qortli  and  soath 
lilies  stops  at  a  bluff  of  rocks  which  run  iu  a  northerly  and 
southerly  direction.  From  the  bluff  of  rocks  to  the  summit 
the  lines  are  claimed  to  be  designated  by  blnzed  trees. 

Without  here  entering  into  the  details  of  the  testimony, 
it  may  be  stated,  in  general  terms,  that  for  more  than  one- 
quarter  of  a  mile  on  the  south  line  between  the  bluff  of  rocks 
and  the  summit  of  the  mountain  there  are  no  blazed  trees 
I  to  designate  the  boundary,  and  for  a  distance  of  twelve  hun- 

'  dred  and  sixty  feet  from  the  southwest  corner  along  the 

western  line,  over  a  smooth,  grassy  ])lot,  to  adopt  the  lan- 
guage of  the  witness  Jenkins,  "  there  is  no  monument,  tree, 
or  anything  else  to  mark  tlie  line." 

Under  the  decisions  of  the  supreme  court  of  this  state,  a 
perfect  inclosure  of  timber  land  is  not  necessai-y.  "If 
there  be  an  occupation  within  boundaries  so  clearly  marked 
and  defined  as  to  notify  strangers  that  the  land  is  taken  up 
or  located,  it  is  all  the  possession  which  the  courts  of  this 
state  have  OTOr  deemed  necessary  to  i-equire."  (McFarlaJid 
T.  Culbertsoii,  2  Nev.  282.)  This  principle  was  announced 
in  a  case,  where,  to  quote  from  the  opinion,  it  was  clearly 
shown  by  the  testimony  introduced  by  the  plaintiff  that  the 
fence,  which  consisted  of  felled  trees,  brush,  and  stone,  was 
continuous  and  unbroken  around  the  entii-e  claim,  except 
upon  one  side,  where  there  was  an  opening  of  some  few 
yards,  but  upon  that  side  it  joined  a  tract  which  was  com- 
pletely inclosed  with  the  same  character  of  fence."  The 
court,  upon  this  testimony,  said  it  was  established  beyond 
question  that  the  fence  tlistinctly  marked  the  bonudariea  of 
the  plaintiffs  claim,  and  held  that:  "  That  character  of  in- 
closure, together  with  the  continuous  occiipation  by  the 
plaintiff,  certainly  constituted  such  a  possession  as  would 
entitle  him  to  recover  in  ejectment  against  any  subsequent 
locator  who  had  no  title  from  the  government." 

Under  this  liberal  nile,  the  acts  necessary  to  constitute 
possession,  "must  in  a  great  measure  depend  upon  the 
character  of  the  land,  the  locality,  and  the  object  for  which 
it  is  taken  up."  {Siwkty  v.  Koyeg,  1  Nev.  71.)  In  every 
case  where  the  plaintiff,  as  in  this  ease,  relies  solely  upon 
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possession,  au  actual  and  contionona  occupation  of  tbe 
land,  within  such  boundaries,  must  be  shown.  There  must 
be  a  subjection  of  tbo  land  to  the  will  and  control  of  the 
claimant.  This  principle  is  announced  in  both  of  the  cases 
above  cited,  discttssed  at  length  iu  Stauiingei-  v.  Jndi-ews,  4 
Nev.  66;  Sobi7)8on  t.  Ike  Imperial  Silver'  JtiJiivg  Company, 
5  Nev.  66;  and  adhered  to  in  Kraft  v.  Carlow,  9  Not.  21. 

It  is  evident  that  the  material  facta  elicited  at  the  trial 
fell  far  short  of  meeting  the  reqiiiremeuts  of  these  decisions. 
In  the  absence  of  a  perfect  inclosure,  it  is  certainly  essential 
tliat  the  boundary  lines  should  be  so  clearly  marked  and 
defined  that  the  same  could  be  readily  traced,  and  tbe  ex- 
tent of  the  claim  easily  known,  and  no  stretch  of  imagina- 
tion could  be  so  extended  as  to  anthorize  any  conrt  to  hold 
that  the  boundary  lines  were  so  marked  and  defined  aronnd 
the  land  in  question.  How  could  a  stranger  crossing  over  the 
smooth,  grassy  sjKit  designate  the  bonndary?  There  is  no 
fence,  no  string  of  brash,  or  felled  trees,  no  mark  or  monu- 
ment for  a  distance  of  one  quarter  of  a  mile.  Almost  the 
same  condition  of  the  bonndary  is  found  on  the  south  line 
between  the  bluff  of  rocks  and  the  southwest  comer.  A 
stranger  in  entering  would  discover  do  visible  signs  of  any 
designation  of  boundaries  whatever.  The  law  does  not  re- 
quire any  speculation  upon  these  points.  The  acta  neces- 
sary to  clearly  mark  the  boundaries  must  be  done  in  order 
to  notify  strangers  that  the  land  ia  located,  otherwise  any 
person  would  have  as  much  right  as  the  claimant  to  enter 
upon  the  land,  cut  the  wood  and  timber  thereon,  and  take 
the  same  away.  In  such  a  case,  both  would  be  trespassers 
upon  the  public  land. 

The  necessity  of  adhering  to  the  rule  which  requires  the 
boundaries  to  be  clearly  marked  and  defined  becomes  ap- 
parent upon  an  examination  of  tlie  evidence  in  this  cose. 
It  is  claimed  by  appelhint  that  the  summit  of  the  mountain 
constitutes  a  natural  boundary,  and  that  it  was  unnecessaiy 
to  mark  or  define  the  west  line.  G.  Collier  Kobbins,  who 
for  several  years  claimed  to  have  the  control  of  the  land, 
and  who  rode  on  horseback,  without  much  difficulty,  over 
and  along  the  summit  to  see  about  the  west  line,  says:   "I 
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found  it  so  rockj  odcI  precipitous  about  the  he&d  of  the 
canous,  that  I  tlioaght  I  voald  do  notbing  abont  tliat  line. 
*  *  *  There  was  no  fence  put  along  the  -west  line  (or), 
on  the  sonth  of  the  ^rest  line,  because  it  was  so  steep  that 
there  appeared  to  be  no  necessity  for  a  fence.  *  *  * 
There  is  a  large  grassy  plot  near  the  southwest  corner. 
There  ia  very  little  timber  on  the  bald  mountain.  I  con- 
sidered the  bald  mountain  and  the  grassy  spot  and  bluff 
along  the  west  line  a  natural  boundary,  and  for  that  reason 
I  did  not  have  anything  done  with  the  line.  I  considered 
the  summit  a  plain  natural  boandary.  There  is  a  bluff  of 
rocks  on  the  north  line  which  forms  a  natural  boandary. 
Taking  that  bald  mountain,  the  summit,  those  bluffe  and 
fences,  and  no  man  could  go  npon  that  ranch  and  not  know 
what  waa  claimed."  This  testimony  clearly  states  appel- 
lant's case,  and  the  last  sentence  quoted  indicates  the  theory 
□pon  which  appellant  relies. 

It  is  contended  that  the  only  object  of  an  inclosure  ia  to 
notify  subsequent  comers  that  the  land  is  located  and 
claimed  and  is  being  used  for  some  beneficial  purpose,  and 
if  that  object  can  be  fully  obtained  by  any  other  means  than  ' 
building  fences,  or  blazing  trees,  the  intent  of  the  law  is 
satisfied.  This  argument  is  specious.  A  moment's  thought 
will  expose  its  fallacy.  If  adopted,  all  that  the  claimant 
would  have  to  do  in  order  to  accomplish  the  object  would 
be  to  employ  a  sentinel  to  remain  upon  the  land  and  notify 
every  man  who  attempted  to  enter  that  it  was  located  and 
claimed,  and  to  point  oat  the  boandary  lines.  No  one  will 
pretend  that  this  would  be  a  compliance  with  the  law. 
Even  appellant  admits  the  fact  that  the  lines  must  in  some 
manner  be  designated  by  visible  boundaries,  and  to  sustain 
its  theory  we  find  "bluff  of  rocks,"  "bald  mountains," 
"summits,"  "skirts  of  timber,"  "slopes  of  the  hill,"  and 
"hillsides,"  interjected  from  the  lips  of  witnesses,  to  fill 
up  the  gaps  unmarked  on  the  pretended  boundaries  of  the 
land.  That  bluffs  of  rocks  may  form  a  natural  boundary  is 
undoubtedly  coiTect.  The  law  does  not  require  a  vain  and 
useless  thing  to  be  done,  and  there  would  be  no  sense  in  a 
law  which  required  the  erection  of  a  fence  over  o.  bluff  of 
ToL.  XI.— la 
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rocks  80  steep  and  ragged  that  neither  maa  nor  beast  coald 
travel  over  it.  Lex  mm  cogit  ad  impoeaibUia.  The  same 
might  be  tme  of  the  summit  of  a  mountain.  Bat  the  map 
which  accompanies  the  transcript,  and  which  is  referred  to 
in  the  evidence,  shows  the  extent  of  the  bluff  of  rocks  which 
are  found  on  the  north  and  south  lines.  If  the  brush  fence 
had  been  continued  on  the  'west  side  of  the  bluffs  of  rocks 
these  boundaries  would  Lave  been  properly  defined,  but  the 
bluff  of  rocks,  as  before  stated,  extends  in  a  northerly  and 
southerly  direction,  and  do  not  follow  the  line  claimed  as 
the  boundary.  A  stranger,  then,  following  the  brash  fence 
to  ascertain  the  lines,  finding  that  it  stopped  on  the  east 
side  of  the  bluff,  would  naturally  suppose  that  the  blaff  of 
rocks  was  intended  for  the  western  boundary  instead  of,  as 
claimed,  being  a  part  of  the  north  and  south  lines.  This, 
by  an  examination  of  the  map,  is  made  too  clear  for  nrjju- 
ment.  This  may  have  been  the  belief  of  the  respondent, 
for  it  appears  that  he  did  not  enter  upon,  or  cut  any  wood 
or  timber,  or  claim  any  portion  of  the  land  on  the  east  side 
of  the  bluff  of  rocks  where  the  brash  fence  terminates. 

Appellant  is  equally  unfortunate  in  its  attempts  to  define 
the  western  line.  Samuel  Watson,  who  assisted  in  build- 
ing the  fence  and  blazing  trees,  defines  what  he  considers  a 
natural  boundary,  as  follows :  "If  I  was  allowed  to  answer 
OB  I  want  to  I  would  say  the  summit  foims  a  natural  bound- 
ary." From  his  subsequent  testimony  it  clearly  appears 
that  he  was  allowed  to  answer  as  he  wanted  to,  and  we  have 
his  full  definition  clearly  given.  "The  proper  meaning  of 
the  summit,  to  come  right  down  to  it,  would  be  to  come  up 
near  to  the  summit^  ^ve  did  not  pretend  to  go  in  a  straight 
line.  »  *  *  What  I  understand  by  a  natural  boundary 
is  such  that  a  man  could  not  haul  wood  across  with  a 
profit."  This  definition  of  a  natural  boundai^  is  unique. 
It  certainly  cannot  be  found  in  any  dictionary,  nor  sanc- 
tioned, we  apprehend,  by  any  decided  case.  If  adopted, 
how  would  a  stranger  ever  be  notified  that  any  tract  of 
land  was  located  or  claimed  ?  Whenever  he  sees  a  brush 
Fence  on  one  line,  he  need  not  look  for  any  marks,  stakes, 
monuments,  blazed  trees,  or  fences,  to  designate  any  other 
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line;  bat  must  first  ascertain  whether  any  wood  or  timber 
could  be  hauled  off  the  land  with  a  team  without  crossing 
the  brash  fence;  and  if  this  is  ascertained  in  the  affirma- 
tive, he  mnBt  nest  determine  bj  an  arithmetical  calculation 
whether  it  could  be  so  hauled  oBF  with  a  profit,  and  at  what- 
ever point  this  could  not  be  done,  whether  it  be  on  the 
anmmit  of  a  mountain,  slope  of  the  hill,  smooth,  grassy 
spot  or  level  plain,  there  is  the  natural  boundary  bejond 
which  he  dare  not  enter  without  fear  of  being  mulcted  in 
damages.  It  would  indeed  be  a  difficult  task  to  define  the 
limits  of  the  land  claimed  within  such  boundaries.  Ljti- 
gattoti  would  be  endless;  for  the  qnestion  whether  wood 
could  be  hauled  from  any  given  point  over  certain  boun- 
daries, would,  among  other  things,  be  dependent  upon  the 
means,  energy  and  economy  that  might  be  employed  by 
diflferent  persons.  This,  however,  is  the  imaginary  line 
designated  as  a  natural  boundary,  which  could  be  readily 
traced  by  a  stranger.  It  is  absolutely  necessary  for  appel- 
lant to  insist  upon  tlie  correctness  of  this  position  in  order 
to  maintain  this  action.  Nearly  every  witness  csamiued 
by  appellant  testified  that  some  wood  and  timber  might  be 
hauled  over  the  lines  without  crossing  any  of  the  fences 
built  by  appellant  or  its  grantors,  Watson  says:  "Up 
near  the  summit,  where  Way  took  up  the  land,  you  could, 
by  taking  the  timber  and  wood  up  the  hill  a  little,  *  * 
get  a  little  ofT;  but  further  down  I  think  it  would  be  nn 
impossibility,"  How  much  further  down?  Where  is  the 
line?  How  determine  this  imaginary  boundary  up  to 
which  the  right  to  cut  wood  exists,  but  to  cross  beyond 
which  would  constitute  a  trespass.  The  sumo  witness  saya; 
*'At  the  line  along  the  southwest  corner  I  think  you  could 
get  considerable  wood  by  taking  it  into  the  Secret  Caiion 
road."  And  McKenzie  testifies  that:  "Timber  might  be 
taken  off  at  northwest  and  southwest,  and  west  and  north 
sides  of  tho  ranch  between  the  bluff  of  rocks,  at  which  the 
brush  fence  terminates  on  tho  south  line,  and  the  next  bluff 
west  or  southwest  from  it.  The  ground  is  perfectly  smooth ; 
*  *  could  build  a  road  out  between  these  bluffs  and  take 
out  a  great  deal  of  timber." 
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Each  witnesB  has  a  difTereDt  theory  hy  which  the  boaadary 
lines  could  he  designated.  One  thought  the  skirt  of  timber 
high  up  near  the  summit  constituted  tlie  west  line,  it  being 
shown  that  the  line  of  timber  gives  out  near  the  Bummit; 
in  some  places  comiug  within  three  hundred  feet,  and  at 
others  being  three  hundred  yards  from  the  summit.  Alfred 
Perkins,  after  stating  that  "the  fences  and  mountains  and 
precipitous  rocks"  would  cause  him  to  believe  that  "  the 
wood  was  taken  up  and  located,"  says:  "  the  hillside  and 
mountain-top  make  a  natnral  boondary."  If  he  had  con- 
fined himself  to  the  monutain-top  hia  meaning  would  be 
clear,  but  when  he  includes  the  hillside  he  takes  io  the 
whole  ranch.  As  we  proceed,  the  boundary  becomes  more 
visionary.  John  Horn  testifies:  "From  the  formation  of 
the  country,  and  the  fences  *  *  *  I  should  consider  the 
west  line  the  best  defined  line  on  the  ranch."  \7hy  ?  ' '  Be- 
cause ''  I  have  been  along  the  mouths  of  the  canons  and  I 
can  see  no  way  that  timber  could  be  taken  from  those  canons 
without  crossing  out  at  the  months  of  the  canons."  He  next 
declares  thut:  "The  lines  can  be  readily  traced  and  the  ex- 
tent of  the  ranch  easily  known  from  the  fences  and  natural 
boundaries;"  although  he  was  never  on  or  near  the  west 
line.  The  declaration  is  based  entirely  upon  Lis  general 
observations  and  his  own  peculiar  ideas  of  a  natural  bound- 
ary. "  I  never  was  ou  the  western  line  of  the  ranch,  I  saw 
it  from  the  eastern  side  of  the  ranch.  Was  never  along  the 
lines  of  the  ranch."  And  yet  he  testified  that  the  lines 
conld  be  readily  traced.  How?  He  explains  it  in  this 
manner:  "I  call  that  western  line  a  natural  boundary.  The 
eastern  slope  of  that  mountain  forms  the  boundary."  Now 
we  have  seen  that  the  whole  ranch  is  on  "the  eastern  slope 
of  that  mountain,"  and  if  we  adopt  the  views  of  this  witness 
the  entire  ranch  becomes  a  natural  boundary  which  can 
readily  be  traced.  But  he  is  still  more  explicit.  "  There  is 
no  way  by  which  timber  can  be  hauled  from  off  that  ranch, 
by  the  means  ordinarily  used  in  this  country  to  haul  timber, 
without  crossing  some  of  the  brush  fences  on  the  ranch." 
In  another  portion  of  his  testimony  he  says:  "there  is  nothing 
marking  the  line  on  the  west  side  except  the  hillside,"  and 
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io  farther  explanation  of  the  line  on  the  summit  and  eastern 
slope  of  the  mountain,  says:  "I  look  at  it  as  a  natural 
bonndarj  because  jou  cannot  cross  it  with  a  team."  If  this 
latter  definition  of  a  natural  boundary  is  correct,  then  what 
becomes  of  the  grassy  spot  over  which,  according  to  the  tes- 
timony of  the  witness,  Bobbins,  "a  sizteen-mnle  team 
conld  be  driveD."  To  designate  that  part  of  the  line,  this 
witness  corroborates  the  statement  of  the  witness,  Watson, 
and  says:  "Timber  could  not  be  got  off  this  ranch,  to  pay, 
without  crossing  some  of  the  fences." 

This  is  the  general  ontline  of  the  testimony,  from  which 
it  appears  that  the  west  line  is  marked  and  defined  by  the 
different  theories  of  witnesses,  adopted  at  various  points  as 
the  emergency  of  any  given  locality  may  require.  To  illus- 
trate :  the  snmmit  of  the  moantain,  slope  of  the  hill,  and 
ekirt  of  timber  on  the  western  line,  for  three  quarters  of  a 
mile,  is  a  natural  boundary  because  yon  cannot  drive  teams 
over  it.  The  smooth,  grassy  spot  on  the  same  line,  for  the 
other  quarter  of  a  mile,  is  a  natural  boundary  because  you 
cannot  haul  wood  or  timber  over  it  with  a  profit.  The  same 
may  be  said  of  the  west  half  of  tlie  north  and  south  lines. 
£ut  the  iiDSonndness  of  the  position  contended  for  by  ap- 
pellant is  still  further  demonstrable.  In  many  places  the 
wood  on  the  ranoL  has  to  be  cut  on  the  hillsides  and  sledded 
down  into  the  canons.  It  appears  from  the  testimony  that 
it  is  a  common  practice  to  pack  wood  from  the  mountiiins 
with  mules  and  donkeys,  and  that  this  could  readily  be  done 
without  crossing  auy  of  the  fences  or  roads  erected  by  ap- 
pellant, its  grantors  or  predecessors  in  interest.  We  know 
of  no  rule  that  would  compel  a  man  to  haul  wood  with  a 
team  when  he  could  make  it  more  profitable  by  emplo^'ing 
other  agencies.  It  is  useless  to  comment  further  npon  the 
testimony.  Objections  to  its  sufficiency  conld  be  multiplied 
and  extended  without  limit,  ad  libitum.  The  fact  is  eveiy- 
wliere  patent  that  the  lines  cannot  be  readily  traced,  nor 
the  extent  of  appellant's  claim  easily  known,  from  any  nat- 
ural or  artificiij  boundaries.  The  theory  upon  which  appel- 
lant bases  its  claim  cannot  be  sustitined  upon  reason  or  au* 
thority.     The  question  whether  wood  or  timber  could  be 
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Lauled  off  from  any  portion  of  the  land,  with  or  without  & 
profit,  without  crossing  some  of  tho  roads  or  fences  built 
bj  appellant's  grantors,  was  wliolly  immaterial,  and  ought 
not  to  have  been  admitted.  In  what  manner  were  the 
boundary  lines  marked  and  defined  ?  This  was  the  material 
question  to  which  the  testimony  should  have  been  directed. 
That  natural  boundaries,  when  taken  in  connection  with  ar- 
tificial, are  sufficient  to  mark  the  boundaries  of  timber  laud, 
will  not  be  disputed;  but  the  artificial  boundaries  must  be 
made  iu  such  a  manner  as  to  clearly  mark  and  define  the 
line,  and  must  connect  with  the  natural  boandories  in  such 
a  way  that  any  pei'son  going  upon  the  land  could  by  follow- 
ing the  marked  lines  tell  the  precise  extent  of  the  land 
located  and  claimed,  and  the  claimant  must  be  au  actual 
occupant  within  such  boundaries.  Nnmeroas  anthorities 
are  cited  by  appellant  to  the  effect  that  actual  possession  of 
land  may  be  had  without  fences  or  inclosurea;  that  the 
claimant's  dominion  and  control  over  the  land  may  be  shown 
by  proof  that  he  lives  upon  it,  cultivates  a  portion  of  it,  £0. 
&a.  This  rule  is  correct  when  applied  to  the  facts  of  the 
cases  cited.  But  it  has  no  application  whatever  to  the  facts 
of  this  case.  Where  the  land  is  held  in  private  ownership, 
and  a  party  enters  in  good  faith,  under  a  deed  calling  for 
specific  boundaries,  the  entry  is  in  harmony  with  his  claim 
of  title,  and  ' '  sound  reasons  of  justice  and  public  policy  de- 
mand that  his  possession  should  be  deemed  to  be  co-exten- 
sive with  the  calls  in  his  deed,  provided  that  no  other  per- 
son be  iu  the  actual  possession.  But  the  reason  for  the 
rule  wholly  ceases  when  the  grantee,  .at  the  time  he  took 
the  conveyance,  knew  the  land  granted  to  be  a  part  of  the 
public  domain,  and  that  the  deed  was  wholly  inoperative  to 
convey  any  title,  whether  legal  or  equitable.  {WtAfskiUy. 
MalaJQvich,  39  Gal.  281.) 

Where  a  party  enters  upon  land  knowing  the  same  to  be 
a  part  of  the  public  domain  he  is  only  entitled  to  recover 
as  against  a  trespasser  having  no  title,  upon  showing  such 
facts  as  will  be  sufficient  to  raise  a  presumption  cf  title  in 
himself,  and  in  cases  like  the  one  under  consideration  the 
presumption  of  title  extends  only  to  the  actual  possession, 
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the  posaessio  pedis,  and  whenever  the  plaintiff  fails  to  show 
sach  possession  he  fails  to  make  ont  s  cose. 
The  jadgment  of  the  district  court  is  affirmed. 

Beatti,  J.,  dissenting: 

I  tliink  that,  in  this  case,  there  was  teetimony  snfficient  to 
entitle  the  plaintiff  to  the  finding  of  a  jury  on  the  question 
of  possession,  and  therefore  I  dissent  from  the  opinion  of 
the  court.  There  i^as  ample  proof  that  the  plaintiff  and  its 
grantors  had  been  in  the  notorious  ocoapany  of  a  portion  of 
the  tract  claimed  a  long  time  before  the  defendant  entered. 
Thej  had  built  roads  and  cabins  and  felled  trees.  The 
ouly  qu.estion  was,  whether  the  boundary  of  their  claim  was 
sufficiently  defined  to  be  readily  recognized  and  traced.  I 
quite  agree  with  the  court  that  upon  this  point  the  case 
made  by  the  plaintiff  was  a  weak  oue,  and  particularly  that 
its  theory  of  a  natural  boundary  on  the  west,  and  on  por- 
tions of  the  north  and  south  lines  is  untenable.  But  there 
were  one  or  two  witnesses  whose  testimony  as  to  the  arti- 
ficial boundaries  was  sufiicient  in  my  opiniop  to  make  out 
a  prima  /acie  case.  Putting  the  most  favorable  construc- 
tion on  their  testimony  and  taking  it  for  true,  it  proved  tUat 
the  east  line  was  maiked  by  a  continuous  fence,  the  north 
line  by  a  fence  half  the  distance  and  by  blazed  trees  for  the 
balance.  From  the  northwest  comer  the  west  line  was 
marked  nearly  three-fourths  of  its  length  by  blazed  trees, 
and  from  the  southeast  comer  the  sooth  line  was  marked 
half  way  by  a  fence  and  for  the  rest  by  a  few  blazed  trees 
near  the  southwest  comer.  There  was  something  over  a 
quarter  of  a  mile  of  the  south  line,  and  a  little  less  thau  a 
quarter  of  a  mile  on  the  west  line,  not  marked  in  any  way, 
but  it  was  the  opinion  of  several  of  the  witnesses  that  no 
man  could  have  gone  upon  the  ground  and  failed  to  see 
what  land  was  claimed.  It  is  tme  they  differed  among 
themselves  as  to  the  exact  boundaries,  and  a  jury  might 
readily  have  differed  from  them  all,  but  I  think  neverthe- 
less, the  question  should  have  been  snbmitted  to  the  jury. 
The  language  of  this  court  in  the  case  of  Sharon  v.  David- 
sou,  4  Nev.  419,  seems  to  be  exactly  in  point:  "There  was 
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evidence  tending  to  prove  a  survey,  a  marking  of  lines  by 
blazing  and  felling  trees,  building  a  mill  and  other  booses, 
cutting  timber  and  wood  and  other  acts  of  appropiiate  do- 
minion. Whether  this  was  sufficient  to  establish  plaintiff's 
claim  was  for  the  jury,  not  the  court,  to  decide." 
I  think  the  judgment  sboxild  be  reversed. 


[No.  731.] 

AMBB03E  GAtrriETTE,  Eespondent,  v.  "WILLIAM  C. 
GIJSSAN,  LOUIS  SULTAN  amd  JOHN  EOEDEK, 

APPELLANT8. 
When  AmiAL  wili.  bb  Domobsd. — Wbeo  ths  appellant  fnilt  to  filmiBh  Ibia 
cDiut  -with  a  "Dotice  oC  appeal"  and  " andertaking  on  appeal,"  ai 
required  hj  the  atatnte,  the  appeal  will  be  dismissed. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
Pistrict,  Lincoln  County. 

Pitzer  &  Croylatid,  for  Appellants. 

A.  B.  Hunt  aiid  George  GoldlhwaUe,  for  Bespondent. 

By  the  Court,  Hawlet,  0.  J.: 

The  proceedings  in  this  case,  entitled  as  above,  were  in- 
stituted under  the  provisions  of  section  691  of  the  civil 
practice  act  (1  Comp.  L.,  1652),  upon  the  motion  of  W.  S. 
Travis,  sheriff  of  Lincoln  county.  The  appellants  being 
the  sureties  upon  an  indemnifying  bond  given  to  said 
sheriff.  After  a  hearing,  the  court  rendered  a  judgment  in 
favor  of  the  respondent  A.  Qanilette,  and  against  tlie  ap- 
pellants Gliasan,  Sultan  and  Hoeder,  for  the  amount  recov- 
ered against  the  sheriff  by  the  plaintiff  in  the  suit  of  A. 
Gattdette  v.  IF.  8.  TVavU,  a„te,  149. 

Upon  an  examination  of  the  transcript  on  appeal,  we  are 
unable  to  find  any  notice  of  appeal  given  upon  the  part  of 
the  above-named  appellants,  or  either  of  them.  The  statute 
provides  that  "any  party  aggrieved  may  appeal"  in  certain 
cases,  and  that  "the  party  appealing  shall  be  knovu  as  the 
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appellant,  and  the  adverse  part;  as  tbe  respondoDt."  (1 
Comp.  L.  1390.)  It  is  made  tbe  dutj  of  tbe  appellant  to 
farnisb  this  court  "with  a  transcript  of  the  notice  of  ap- 
peal," and  if  this  is  not  done  "theappeal  maybe  dismissed." 
(1  Comp.  L.,  1401.) 

The  only  notice  of  appeal  contained  in  tbe  transcript  reads 
B8  follows: 

"A.  Gacdette,  Plaintiff,  v.  W.  S.  Tbatib,  Defendant. 
"You  will  please  take  notice  that  the  defendant  in  the 
above-entitled  action  hereby  appeals  to  the  supreme  court 
of  this  state  from  the  judgment  and  orders  therein  made 
and  entered  in  the  said  district  court  on  the  eleventh  day  of 
March,  A.  d.  1875,  in  favor  of  the  plaintiff  in  said  action, 
and  against  said  defendant,  and  from  the  whole  thereof. 
*    »    * 

"Tours,  etc., 

"PiTZEB  &  Consoif, 
"  Attomeja  for  Defendant. 
"To  the  clerk  of   aaid  district  coart,  and  George  Gold- 
thwaite,  Esq.,  attorney  for  plaintiff." 

No  judgment  has  been  rendered  against  Travis  in  this 
proceeding.  The  only  judgment  in  the  case  was,  upon  the 
motion  of  said  Travis,  entered  in  favor  of  the  plaintiff,  A. 
Gaudette,  and  against  GLissau,  Snltan  and  Boeder,  the 
snreties  upon  the  indemnifyiug  bond,  and  they  have  not 
taken  any  appeal. 

Again:  "To  render  an  appeal  effectual  for  any  purpose, 
in  any  case,  a  wiitten  undertaking  shall  be  executed  on  the 
part  of  the  appellant."  (1  Comp.  L.  1402.)  Tbe  appellants 
in  this  proceeding  have  not  given  any  undertaking  on  ap- 
peal. The  undertaking  on  appeal  coutaiued  in  tbe  transcript 
is  entitled  tbe  same  as  the  notice  of  appeal  in  the  suit  of  A. 
Gaudette,  plaintiff,  v.  W.  8.  Travis,  defendant,  and  recites 
that:  "Whereas  the  defendant  in  the  above-entitled  action 
appeals  *  *  *  from  a  judgment  entered  against  him  in 
said  action  *  *  *,  Now,  therefore,  *  *  »  ive  *  *  * 
do  undertake  and  promise  on  tbe  part  of  tbe  appellant  that 
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the  sftid  appellant  will  pnj  all  damages  and  costs  wliich  may 
be  awarded  against  him  on  the  appeal." 

The  appellants  in  this  proceeding  having  failed  to  famish 
any  notice  of  appeal  or  undertaking  on  appeal,  as  ihej  were 
required  to  do  by  tlie  above  provisions  of  the  statute,  it  fol- 
lows that  the  appeal  mast  be  dismissed. 

It  is  80  ordered. 


igili.cd  by  Google 


REPORTS  OF  CASES 

QBTEBHINED  IN 

The  Supreme  Court 

OF  THE 

STATE  OF  NEVADA. 
JULY  TEEM,    1876. 


[No.  749.] 

H.  P.  PHILLIPS,  Respondent,  v.  WILLIAM  "WELCH 

ET  AL.,   APPELLAKTS. 

JcKiBiiKrnoN— QnEsrroN  or,  Ruaeo  bt  tbk  Coner. — Ab  eTeryoourtis bound 
to  know  the  limits  of  its  own  jorisdiclion.  it  is  the  dnty  of  the  court  to 
decide,  bt  limine,  the  qneitionof  jariadiction,  althongb  the  partiea  before 
the  cODrt  lue  wiUing  to  cooceda  jaritidictioD  for  the  porpoaa  of  obtainiDg 
ftn  opinion  upon  the  matters  in  controversy. 

CoHTOfPT  OF  CoDST— When  Pbocebs  is  Cini,.— If  tlie  contempt  coniista  in 
tha  refniul  of  a  party  to  do  Booietbing  ^blch  he  is  ordered  to  do  for  tha 
beaaflt  or  adTanlage  of  the  opposite  party,  the  process  ia  civil,  and  ha 
•tands  committed  till  ha  complies  with  tha  order.    Tha  order  iu  such 

Idem — Wkkh  Frooksb  la  Cghjinal. — If  the  contempt  consists  in  the  doing 
of  n  forbidden  act.  injurious  to  the  opposite  party,  the  process  is  crim- 
inikl,  and  conviction  is  followed  by  a  penalty  of  Qua  or  imprisonment,  ot 
both,  which  is  purely  puuitive. 

Idih — APPBIJ.1TI  JcBiHDicnoK. — Thls  court  has  no  appellate  jarisdictian 
in  cases  ot  contempt,  where  the  proceeding  is  purely  orimioaL 

Appeal  from  tbe  District  Conrt  of  the  Second  Judicial 
Dietriot,  Ormsby  County. 

The  question  of  jurisdiction  was  not  discussed  by  counsel. 
The  facts  are  stated  in  the  -opinion. 

DeLong  d  Bdhiap  and  John  B.  EiMrell,  foi  Appellant. 

(187)     ,  -  I 
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Bohert  M.  Clarke  and  B.  8,  Menck,  for  Bespoodent. 

By  the  Court,  Bkatty,  J. : 

In  the  abore-en titled  action  there  was  a  final  decree  by 
which  the  waters  flowing  in  King's  canon,  in  Ormsby  coanty, 
were  apportioned  to  the  different  parties,  plaintiff  and  de- 
fendant,  and  each  enjoined  from  diverting  any  portion  o! 
the  waters  awarded  to  the  others.  One  of  the  defendants, 
E.  D.  Sweeney,  was  attached  for  an  alleged  violation  of  the 
decree,  fonnd  gnilty  of  a  contempt  of  the  court,  and  fined 
one  hundred  doUarti.  From  that  conrictiou  he  appeals  to 
this  court,  entitling  the  case  on  appeal  as  above. 

It  was  suggested  to  counsel,  during  the  oral  argument, 
that  it  was  doubtful  if  this  court  had  any  jurisdiction  in  the 
matter,  bat  the  point  was  waived  by  the  respondent  (PliU- 
lips)  at  the  time,  and  he  has  not  adverted  to  it  in  his  brief 
since  filed.  It  baa  therefore  become  necessary  for  the  court 
to  decide,  in  Umive,  wliether  in  a  case  like  this,  where  the 
parties  before  the  court  are  willing  to  concede  jnrisdiction 
for  the  purpose  of  obtaining  our  opinion  upon  the  matters 
in  controversy,  we  onght  to  raise  the  question  of  jurisdic- 
tion ourselves. 

Upon  due  consideration  we  are  satisfied  we  ought  to  do 
BO.  Every  court  is  bound  to  know  the  limits  of  its  own 
jurisdiction,  and  to  keep  within  them.  It  is  very  true  that 
the  question  of  jurisdiction  la  often  difficult  of  solution, 
and  that  ailment  of  counsel  is  as  essential  to  its  proper 
determination  as  it  is  in  any  other  class  of  questions;  but 
we  are  nevertheless  of  the  opiniou  that  when  a  doubt  is 
suggested  as  to  our  authority  to  decide  a  cause,  if  counsel 
decliue  to  argue  the  point,  we  are  bound  to  determine  it 
without  the  aid  of  argnment.  Especially  is  this  our  duty 
where  all  the  parties  to  be  affected  by  our  decision  are  not 
before  us.  In  this  case  the  state  is  an  interested  party, 
since  the  fine  imposed  upon  Sweeney  is  payable  to  the 
state;  and  if  consent  could  in  any  case  confer  jurisdiction, 
we  are  not  permitted  to  assume  it  here,  because  the  state  is 
not  represented  upon  this  appeal,  and  has  not  consented  to 
submit  her  rights  to  our  decision. 


b,  Cookie 


Jnlj,  1876.]  Phuxipb  v.  "Welch. 


opinion  of  the  Court— Bestty,  J. 


Has  this  court  then  any-  appellftte  jarisdictioti  in  this 
case?  One  of  the  propositions  laid  down  hj  the  appellant 
in  support  of  his  aesignmentB  of  error  is,  that  "contempt 
of  court  is  a  specific  criminal  offense."  If  this  proposition 
is  to  be  accepted  as  true,  without  qualification,  and  if  the 
process  of  attachment  for  contempt  is'  a  criminal  proceed- 
ing, then,  as  this  court  has  no  appellate  jurisdiction  in 
criminal  cases,  unless  they  amount  to  a  felony,  it  follows 
necessarily  that  it  has  no  jurisdiction  in  this  case.  But  the 
appeal  is  taken  upon  the  assumption  that  the  process 
against  Sweeney  is  not  criminal,  and  that  the  judgment  of 
the  court  convicting  him  of  the  contempt  is  an  order  made 
in  the  civil  action  of  Phillipa  v.  Welch  after  final  jadgment, 
and  is  appealable  under  subdivision  three  of  section  1301 
of  the  compiled  laws.  It  is  no  donbt  true  that  attachment 
for  contempt  is  sometimes  to  be  regarded  as  process  in  a 
civil  action.  Blackstone  (in  Book  4,  chap.  20)  treats  of 
contempts  under  the  head  of  summary  convictions.  They 
are  classed  with  other  misdemeanors,  from  which  they  are 
distinguished  only  by  the  mode  in  which  they  are  prose- 
cuted, every  superior  court  being  necessarily  invested  with 
jurisdiction  to  punish  contempts  of  its  authority  by  sam- 
mary  process.  But  in  enumerating  the  different  species  of 
contempts, he  mentions:  "6.  Those  committed  by  parties 
to  any  suit  or  proceeding  before  the  court;  as  by  disobedi- 
ence to  any  mle  or  order  made  in  the  progress  of  a  cause; 
by  non-payment  of  costs  awarded  by  the  court  upon  a 
motion;  or  by  non-observance  of  awards  duly  made  by 
arbitrators  or  umpires  after  having  entered  into  a  rule  for 
submitting  to  snch  determination.  Indeed,  the  attachment 
for  most  of  this  species  of  contempts,  and  especially  for 
uon-pajment  of  costs  and  non-performance  of  awards  is  to 
be  looked  upon  rather  as  s  civil  execution  for  the  benefit  of 
the  injured  party,  though  carried  on  in  the  shape  of  a  crim- 
inal process  for  a  contempt  of  the  authority  of  the  court, 
and  therefore  it  hath  been  held  that  such  contempts,  and 
the  process  thereon,  being  properly  the  civil  remedy  of  in- 
dividnals  for  a  private  injury,  aru  not  released  or  affected 
by  the  general  act  of  pardon." 
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By  parity  of  reasoning  it  would  seem  tliat  such  coutempts 
■would  be  appealable  under  tLe  provision  of  our  pructice 
act  above  cited.  But  the  question  remains  -whether  the 
contempt  alleged  agaioBt  Sweeney  is  one  of  those,  the 
process  in  which  is  regarded  as  a  civil  execution  for  the 
benefit  of  the  injured  party.  It  is  probably  comprised  in  the 
species  described,  but  Blackstone  does  not  say  that  every 
case  comprised  in  this  species  is  regarded  as  a  civil  pro- 
ceeding. His  lauguage  is,  "most  of  this  species,"  and  the 
examples  given  in  illustration  are,  nou-payment  of  costs 
and  nou-performance  of  awards.  These  examples  I  think, 
clearly  indicate  the  criterion  by  which  it  may  be  determined 
■whether  the  process  is  civil  or  criminal.  If  the  contempt 
consists  in  tbe  refusal  of  a  party  to  do  something  which  he 
is  ordered  to  do  for  the  benefit  or  advantage  of  the  opposite 
party,  the  process  is  civil  arid  he  stands  committed  till  he 
complies  with  tlie  order.  The  order  in  such  case  is  not 
punitive,  but  coercive.  If,  on  the  other  hand,  the  con- 
tempt consists  in  the  doing  of  a  forbidden  act,  injurious 
to  the  opposite  party,  the  process  is  criminal  and  convic- 
tion is  followed  by  a  penalty  of  fine  or  imprisonment,  or 
both,  M'hich  is  purely  punitive.  In  the  former  case  the 
private  party  alone  is  interested  in  the  enforcement  of  the 
order,  and  the  moment  he  is  satisfied,  the  imprisonment 
terminates;  in  the  latter  case  tbe  state  alone  is  interested 
in  the  enforcement  of  the  penalty.  It  is  true  the  private 
party  receives  an  incidental  advantage  from  the  infliction 
of  tbe  penalty,  but  it  is  the  same  sort  of  advantage  pre- 
cisely which  accrues  to  the  prosecuting  witness  in  a  case  of 
assault  and  battery,  the  advantage  being  that  the  punish- 
ment operates  in  terrorem,  and  by  that  means  has  a  tendency 
to  prevent  a  repetition  of  the  ofiense.  The  principle  of  dis- 
crimination between  the  civil  and  criminal  process  for  con- 
tempt here  indicated,  though  not  expressly  recognized  in 
any  of  the  cases  that  have  fallen  under  our  observation,  is 
entirely  consistent  with  all  the  decisions,  and  ia  the  only 
means  of  rendering  them  consistent  with  each  other.  It 
may,  therefore,  be  considered  established  by  them. 

The  cose  of  Seio  Orleaiis  v.  Steamabip  Compamj,  cited  by 
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appellant  to  the  point  that  contempt  is  a  crimioal  offense, 
is  very  closely  analogous  to  this.  The  company  liad  pro- 
cnred  an  injunction  against  the  city  from  the  United  Btates 
Circuit  Conrt,  and  pending  the  proceedings  the  mayor  of 
the  city  obtained  an  injunction  from  a  state  court  against 
the  company.  For  this  he  v&s  attached  and  fined  ¥300. 
The  case  was  appealed  to  the  Supreme  Court  of  tlio  United 
States,  Trhere  a  reversal  of  the  judgment  in  the  contempt 
proceeding  was  asked.  But  Judge  Swayne,  delivering  the' 
opinion  of  the  court,  said:  "The  fine  of  $300  imposed  upon 
the  mayor  is  beyond  our  juriBdiction.  Contempt  of  court 
is  a  specific  crimioal  offense.  The  imposition  of  the  fine 
ivas  a  judgment  in  a  oriminal  case.  That  part  of  the  decree 
is  as  distinct  from  the  residue  as  if  it  were  a  jadgment  upon 
an  indictment  for  perjury  committed  in  a  deposition  read 
at  the  bearing.  This  court  can  take  cognizance  of  a  crimi- 
nal case  only  upon  a  certificate  of  division  in  opinion." 

The  other  case  cited  by  appellant  to  the  same  point  (B. 
<£  0.  B.  B.  Co.  V.  JVheelivg,  13  Grattau's  Va.  K.  67),  was 
where  the  defendant  had  been  fined  for  disobeying  an  in- 
junction pendente  lile,  and  the  supreme  court  of  Virgifiia 
said;  "As  to  the  order  of  the  circuit  court  in  the  proceed- 
ing for  contempt,  it  is  not  an  interlocutory  order  made  in 
the  cause,  mnch  less  an  order  adjudicating  the  principles 
of  the  cause.  A  contempt  of  court  is  in  the  nature  of  a 
criminal  offense,  and  the  proceeding  for  its  pnuisliment  is 
in  the  nature  of  a  criminal  proceeding,  the  judgment  in  such 
a  proceeding  can  be  reviewed  by  a  superior  tribunal,  only 
by  writ  of  error,  and  not  always  in  that  way." 

These  two  cases  clearly  establish  the  following  proposi- 
tions: First.  An  act  done  by  one  party  to  an  action  in  vio- 
lation of  the  rights  of  another  party,  if  it  is  a  contempt,  is 
a  distinct  criminal  offense.  Second.  The  proceeding  to 
punish  it  is  a  distinct  criminal  proceeding;  and.  Third,  The 
appellate  court  can  have  no  jurisdiction  of  it  except  as  a 
;riminal  case.  As  this  court  has  no  appellate  jurisdiction 
in  criminal  cases,  unless  they  amount  to  felonies,  it  follows 
that  this  appeal  does  not  lie. 

The  docisioDS  in  the  state  of  New  York  sustaining  the 
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right  of  appeal  from  jadgmeats  or  orders  in  proceediDgs 
for  contempt,  so  far  from  being  in  conflict  with  tliia  view, 
really  sustain  it.  By  the  statute  of  New  York,  the  process 
of  attachment  for  contempt  is  not  only  ft  means  of  punish- 
ment but  also  of  compensation  to  the  injured  party.  Hia 
damages  are  computed  and  payment  enforced  in  the  pro- 
ceeding, and  it  is  for  this  reason  that  an  appeal  is  allowed, 
{u  the  case  of  LwSow  v.  K^tox,  the  defendant  was  fined  for 
not  producing  his  books  before  a  referee.  On  appeal  from 
the  order  the  court  said:  "Counsel  for  respondent  in^sts 
that  the  order  is  not  appealable  to  this  conrt,  and  that  the 
apx)eal  should,  for  this  reason,  be  dismissed.  If  the  pro- 
ceedings are  to  be  regarded  as  taken  in  the  action  of  Ludlow 
T.  Knox,  the  counsel  is  right  in  the  position.  *  *  *  If 
the  order  is  one  not  made  in  the  action,  but  in  a  special  pro- 
ceeding instituted  to  redress  an  injury  sustained  by  the 
plaintiff,  caused  by  the  violation  of  the  order  made  in  the 
action  requiring  the  appellant  to  produce  his  books,  et«., 
before  the  referee,  it  comes  within  subdivision  3"  (section 
11  of  the  code),  "and  is  appealable  to  this  court,  as  a  final 
order  made  in  a  special  proceeding  aEFecting  a  substantial 
right.  T  think  the  order  belongs  to  the  latter  class."  (See 
the  whole  case,  7  Abbott's  Pr.  Kep.  416.) 

It  will  be  observed  that  in  tiiis  case  the  contempt  con- 
sisted in  the  refusal  to  do  what  was  ordered,  not  in  the  do- 
ing what  was  forbidden.  An  appeal  was  allowed,  however, 
in  the  subsequent  case  of  the  Erie  B.  R.  Co.  v.  Ramsay  (45 
N.  Y.  642),  where  the  contempt  alleged  was  a  violation  of 
an  injunction.  In  that  case  the  court  merely  adopted  the 
decision  in  LtuUow  v.  Knox,  assuming  that  under  the  statute 
of  New  York  there  was  no  distinction  between  the  cases 
where  the  contempt  consists  in  the  refusal  to  do  an  act  com- 
manded, and  where  it  consists  in  the  doing  of  an  act  forbid- 
den. This  assumption  was  probably  correct,  for  in  both 
cases  the  proceeding  was  instituted  for  the  recovery  of  dam- 
ages by  the  injured  party,  and  in  both  coses  damages  had 
been  awarded. 
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In  Califoniia  an  appeal  was  sustained  in  the  caae  of  The 
People  T.  Charles  P.  O'Nwt,  from  a  jndgment  convicting  the 
defendant  of  a  contempt  uf  conrt.  O'Neil  was  charged  with 
violating  an  order  made  in  a  habeas  corpus  proceeding,  and 
fined  three  hundred  dollars  for  the  contempt.  He  appealed 
to  the  supreme  conrt,  entitling  his  appeal  as  above.  The 
attorney-general  appears  to  have  objected  to  the  jurisdic- 
tion, but  upon  what  ground  it  is  not  stated.  The  court 
simplj  sav,  touching  this  point:  "We  think  the  judgment 
appealed  from  is  appealable.  It  iB  for  money  and  snfficieut 
in  amount  to  give  jurisdiction  to  this  court."  (47  Cal.  109.) 
The  reason  here  assigned  appears  to  be  entirely  inconclu- 
sive. It  could  have  been  urged  with  jagt  as  much  force  and 
propriety  if  the  defendant  had  been  fined  three  hundred 
dollars  for  assault  and  battery.  The  decision,  moreover, 
appears  to  be  in  conflict  with  that  in  Boicheider  v.  Moore  (42 
Cal.  413),  where  a  jadgment  for  contempt  was  reviewed  on 
certiorari,  for  if  an  appeal  lies,  certiorari  does  not.  In  tlie 
last  named  case  Calderwood,  who  was  not  a  party  to  the 
action,  was  fined  five  hundred  doUars.  O'Neil,  who  was  not 
a  party  to  the  habeas  corpus  proceeding,  was  fined  three 
hundred  dollars.  If  O'Neil  conld  appeal,  it  is  difficult  to 
see  why  Calderwood  could  not  appeal,  and  if  he  could  ap- 
peal he  was  not  entitled  to  the  writ  of  certiorari.  Possibly 
the  case  of  O'Neil  may  be  considered  as  overmling  Batch- 
elder  v.  Moore,  bat  the  court  do  not  avow  any  such  intention; 
on  the  contrary,  they  cite  that  case  as  antliority  on  another 
point.  Ill  considered  as  the  case  of  O'Neil  appears  to  have 
been,  it  is  not  entitled  to  much  weight  or  authority;  but  if 
we  were  inclined  to  follow  it,  it  would  not  help  this  appel- 
lant, for  the  amount  of  the  judgment  is  not  sufficient  to 
give  this  court  jurisdiction.  We  are  not,  however,  inclined 
to  follow  that  case;  our  conclusion  being  that  we  have  no 
appellate  jurisdiction  in  cases  of  contempt  where  the  pro- 
ceeding is,  as  it  is  in  this  case,  purely  criminal. 

In  addition  to  the  authorities  above  cited,  we  refer  to  Cro6- 
by's  Case,  (3  Wilson,  188);  Yate's  Case,  in  its  various  forms, 
(in  4,  5,  6  and  9,  Johnson's  Eeporta,)  and  particularly  to  the 
opinion  of  Chief  Justice  Kent,  (4  Johns.  370-75);  Ex  parte 
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Kearney,  {7   Wheat.  38);  Paasmore  Williamaon'a -Case,   (26 
Penn.  20,)  and  the  anthorities  there-cited. 

For  the  reasons  above  stated,  it  is  oideted  that  the  appeal 
herein  be  dismissed. 


[Ko.  747.] 

ALTAEO  EVANS,  Appellaht,  r.  L.  W.  LEE, 
Bespondent. 

Fovas  TO  Snx  wiruorr  Pohkclobcbk. — A  power  to  sell  wilbont  forecIoBUM 
iB  operatfTB  -when  the  intention  to  conferit  is  clearly  eipreBsed. 

SjtooKSABT  Etidknck  —  Whbm  ADMiBaraLK,  ^  Where  the  proof  showa  tbkt 
the  iuBtmiiieiit  nhich  plaintiff  viRhee  lo  prodnee  ineiidencG  is  oatot 
his  power  to  obtain,  and  is  bejond  the  reach  of  the  process  of  the  court, 
Becondary  eTid^Dce  of  its  eiistence  and  contents  is  admisaible  without 
regard  to  the  pioTisions  of  the  recording  act. 

CsBTinciTi  OF  AcENowiJEDoiiEKTor  Deks. — A  Certificate  of  the  vicc-coDBul- 
general  of  the  United  States  at  London,  nnder  his  official  sea],  is  prima 
facU  eTideuoB  of  the  execution  of  a  deed. 

FoBiioN  COBFOEiTioiiB  —  Acx  OF  MiDCB  3,  1869,  (Stit.  G9,  lis,)  CON< 
srarKD. — The  intention  of  the  set  requiring  all  foreign  corporations  to 
file,  in  the  office  of  the  coDDt;  recorder,  an  anthenticated  copy  of  their 
oertitlcste,  or  act  of  incorporation,  etc.,  was  obviously  to  compel  sncli 
corporations,  when  doing  bneinesa  in  tbia  state,  to  famish  sadly  acces- 
sible endence  of  their  exiatenoe,  and  of  the  names  of  their  ofBcers. 

Inm. — Where  a  paper  iras  filed  by  the  corporation,  nnder  said  act:  Blld, 
that  the  corporation,  and  those  claiming  nnder  it,  are  preclnded  Itom 
objecting  to  the  contents  of  the  paper,  as  at  least  prima  facie  evidenr*, 
upon  the  gronnd  that  it  does  not  come  np  to  the  reqiurements  of  the 
law. 

Idxh—Seu.. — Sdd:  that  as  the  paper  on  file  bears  the  impression  of  tho 
corporate  seal,  prima /ocle,  it  proves  the  seal  of  the  corporation. 

Iddi — PowBB  OF  Seobetaet  TO  AFFIX  CoRPoDATs  gsu.. — Ths  BecretSTy  of 
a  corporation  is  the  proper  oostodian  of  the  corporate  seal,  and  when 
the  secretary  affixes  it  to  a  mortgage,  or  other  instramenl,  the  presump- 
tion ia,  be  did  it  by  the  direction  of  the  ootpomtion,  and  it  devolvaw 
npon  those  who  diapnte  the  vaJidity  of  the  deed,  to  prove  that  he  acted 
without  authority. 

Appeal  from  the  District  Court  of  i  the  Second  Judicial 
District,  Washoe  Conn^. 

The  facts  are  stated  in  the  opinion. 
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ThamoB  E.  Hayden,  (or  Appellant. 

I.  The  power  to  sell  and  convey  is  ample  so  far  as  the 
facts  are  in  question,  and  the  power  of  sale  is  operative, 
witbont  foreclosure.  (Fogatiy  -v.  Sawyer,  17  Cal.  592-3;  4 
Kent,  146;  Hill  on  Mortgage,  chap.  7;  Lty»givUh  v.  BuUa,  3 
Gilm.  32;  23  Cal.  673;  27  Cal.  272;  36  Cal.  60.) 

II.  The  acknowledgment  before  the  vice-consul  was 
Talid.  (16  Gal.  551  to  654,  and  cases  there  cited.) 

The  use  of  the  corporate  seal  on  a  deed  proves  prima  facie 
that  tho  officers  had  authority  to  execute  it;  and  both  seal 
and  authority  are  presumed  by  the  court  oa  the  slightest 
waiver  of  objections.  {Sharon  v.  Minnock,  6  Nov,  381;  Hoyt 
V.  iltompamt,  3  Sandf.  416;  Morris  v.  WadswoTih,  17  "Wend.  , 
103;  T/mrman  v.  Canevon,  24  Wend.  87.) 

III.  Proof  of  signatures  of  officers  of  corporations  is 
prima  fade  evidence  of  the  due  execntiou  of  a  deed  by 
them.  (Abbott's  Digest,  Law  of  Corp.,  p.  272,  sees.  30,  31, 
32,  33.) 

The  seal  of  the  corporation  proves  the  authority  of  the 
officers  to  affix  it.  (Abb.  Dig.  Corp.,  p.  725,  sees.  31-3, 
and  cases  there  cited;  1  Withrou's  Amer.  Corp.  coses,  645.) 

Where  a  deed  appears  duly  executed  with  seal  attached, 
the  presumption  omnia  viia  acta  applies.  (Grant  on  Corp., 
top  page  78,  and  note  c  thereunder;  11  .Adolphus  &  Ellis, 
602.) 

Robert  M.  Clarie,  for  Bespondent,  argued  the  case  orally. 

By  the  Court,  Beattt,  J. : 

This  is  a  suit  for  the  recovery  of  certain  parcels  of  land 
situate  in  Washoe  county.  The  defendant,  as  one  of  his 
defenses  to  the  action,  alleges  that  the  land  is  the  pioperty 
of  the  Nevada  Land  and  Mining  Company,  limited,  a  cor- 
poration, and  that  he  is  in  possession  under  a  contract  with 
that  company  for  the  conveyance  of  the  premises  to  him. 
This  plea,  of  course,  is  evidence  in  favor  of  the  plaintiflF  of 
the  existence  and  title  of  the  corporation,  and  in  order  to 
make  out  his^tma/acte  c'ase,  it  was  only  necessary  for  him 
to  show  a  conveyance  from  the  corporation  to  himself. 
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This  be  midertook  to  do;  but  Lis  evideDCe,  offered  for  that 
purpose,  'was  excluded  on  the  objection  of  the  defendant, 
and  judgment  of  uonsnit  rendered.  The  plaintiff  appeals 
from  the  judgment,  on  the  ground  tJiat  the  court  erred  in 
excluding  the  evidence  referred  to,  and  the  onlj  qneetioD 
to  be  decided  is,  whether  that  evidence  was  competent  and 
sufficient  to  prove  a  conveyance  of  the  land  from  the  cor- 
poration to  the  plaintiff. 

The  deed  to  the  plaintiff  -was  executed  by  one  Story, 
claiming  to  &ct  as  the  attorney  in  fact  of  the  corporation 
and  of  the  trustees  named  in  two  mortgages  or  deeds  of 
trust  of  the  corporation,  by  which  the  trustees  are  empow- 
ered, in  case  of  default  of  payment  of  the  indebtedness 
secured  by  the  mortgages,  to  sell  the  mortgaged  premises. 
The  only  objection  to  this  deed  executed  by  Story,  as  attor- 
ney;  was  that  his  authority  was  not  proved.  To  show  his 
authority,  the  plaintiff  offered  in  evidence  copies  from  the 
records  of  Washoe  county  of  the  two  mortgages  above 
mentioned,  of  a  power  of  attorney  from  the  corporation  to 
Story,  and  of  powers  of  attorney  from  the  trustees  named 
in  the  mortgages  to  Story,  The  objections  of  the  defend- 
ant to  the  introduction  of  these  papers  raise  a  number  of 
questions,  the  first  of  which  is  one  of  construction,  viz.: 
Did  the  trustees  have  the  power  to  sell  without  foreclosnre? 
We  understand  it  to  be  well  settled  that  a  power  to  sell 
without  foreclosure  is  operative  when  the  intention  to  con- 
fer it  is  clearly  expressed,  and  in  these  mortgages  the  power 
is  conferred  in  the  plainest  and  fullest  terms,  coupled  with 
a  provision  that  purchasers  from  the  trustees  shall  not  be 
required  in  any  case  to  prove  that  the  conditions  have 
arisen  under  which  the  trustees  are  authorized  to  sell. 
There  can  be  no  doubt,  if  the  execatiou  of  the  various 
powers  under  which  Story  claimed  to  act  was  sufficiently 
proved  to  entitle  tliem  to  be  admitted  in  evidence,  that  the 
plaintiff  proved  his  case.  Whether  their  execution  was  so 
proved  or  not,  depends  upon  the  validity  of  the  objec- 
tions token  by  the  defendant  at  the  time  they  were  offered. 
His  first  objection  was  that  the  absence  of  the  originals  was 
not  sufficiently  accounted  for.     But  the  proof  showed  that 
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tlie  corporation  was  an  English  corporation,  tbat  the  tnlstees 
and  Stoiy,  the  attorney,  were  residents  in  England,  and 
that  the  papers  were  in  England.  They  were  out  of  the 
power  of  the  plaintiff,  and  beyond  the  reach  of  the  process 
of  the  court,  so  that  secondary  evidence  of  their  existence 
and  contents  was  admissible,  without  regard  to  the  proTia- 
ions  of  the  recording  act. 

The  next  objection  of  the  defendant  was  "That  there  was 
no  proof  of  the  authority  of  the  officer  before  whom  the 
acknowledgments  of  said  mortgages  and  power  of  attorney 
from  said  company  were  taken,  to  take  snch  acknowledg- 
ments." 

The  acknowledgments  of  all  these  instruments  are  certified 
by-  the  Tice-consol  general  of  the  United  8tates  at  London, 
under  hia  official  seal.  His  authority  to  take  and  certify 
acknowledgments  of  conveyances  of  real  estate  is  estab- 
lished by  the  statute  (Sec.  2!J1  of  the  Compiled  Laws) . 
This  section  of  the  law  was  borrowed  along  with  the  rest  from 
the  State  of  California,  and  was,  of  course,  taken  with  its 
known  construction.  In  the  case  of  Moll  v.  iimith  (IG  Cal. 
552),  it  was  decided  that  the  certificate  of  a  vice-consal  of 
the  United  States  residing  in  the  Sandwich  Islands  was  of 
jtaeM  prima  facie  evidence  of  the  execution  of  a  deed.  So  in 
this  case,  the  certificate  of  the  vice-consul  at  London  is  of 
itself  evidence,  so  far  as  it  is  made  in  compliance  with  the 
law.  There  is  no  objection  to  the  form  of  his  certificates  of 
the  acknowledgment  of  the  powers  of  attorney  from  the 
trustees  to  Story,  but  with  respect  to  the  deeds  of  the  cor- 
poration, it  is  objected  that  the  certificate  of  the  vice-consul 
afibrds  no  proof,  and  that  there  in  no  other  proof  that  the 
seal  attached  to  those  deeds  yas  the  common  seal  of  the 
corporation;  or  that  the  parties  by  whom  it  was  affixed  and 
the  name  of  the  corporation  subscribed  had  any  authority 
from  the  corporation  to  execute  tbe  deed.  This  objection 
vrill  be  better  understood  by  reference  to  tbe  language  of 
one  of  the  certificates,  which  is  as  follows: 
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"COHSuiUTB  Gkke&al  of  the  United  STATBg  of  Aueeica,  I 
London,  Engl&nd.  j 

"Oo  this  eixteeuth  day  of  Jane,  in  the  year  of  our  Lord 
one  thoasaud  e^ht  hundred  aodseyeuty,  before  me,  Joshua 
Kunii,  Vice-CoDsiil  General  of  the  United  States  of  America 
foi'  Iiondon  and  the  dependencies  thereof,  peraonallj  ap- 
peared Edward  Clavery  Griffiths  and  Sir  John  Campbell 
Lees,  Knight,  directors,  and  John  Abel  Bobertson,  secre- 
tary of  the  Kevada  liand  and  Mining  Company  (Limited), 
known  to  me  to  be  the  persons  described  in,  and  who  for 
and  in  the  name  of  the  Kevada  Land  and  Mining  Company 
(Limited),  executed  the  foregoing  instrument,  and  acknow- 
ledged to  me  that  they  executed  the  same  freely  and  volun- 
tarily as  and  for  the  act  and  deed  of  the  said  Nevada  Land 
and  Mining  Company  (Limited),  and  for  the  uses  and  pur- 
poses therein  mentioned." 

The  certificate  to  the  power  of  attorney  from  the  corpora- 
tion to  Story  is  fuller,  or  at  least  more  explicit,  than  this  in 
some  respects;  that  is,  the  vice-consul  certifies  explicitly 
that  the  persons  subscribing  ate  directors  and  secretary  of 
the  company,  and  that  the  seal  annexed  is  the  corporate 
common  seal  of  the  company.  The  same  objection,  how- 
ever, is  made  to  all  the  certificates:  that  the  statement  of 
the  vice-consul  is  no  evidence  of  the  geunineness  of  the  seal 
or  of  the  authority  of  the  persons  who  affixed  it.  These 
objections  present  a  number  of  important  questions:  How 
must  the  execution  of  a  corporation  deed  be  acknowledged 
or  proved  in  order  to  entitle  it  to  record  ?  Will  the  same 
proof  which  entitles  it  to  record  entitle  it  to  be  read  in 
evidence,  or  must  the  seal  or  the  authority  of  those  who 
affixed  it  be  proved  aliunde  like  the  authority  of  an  attorney 
in  fact?  Ought  the  person  executing  a  deed  in  behalf  of  a 
corporation  by  affixing  its  seal  to  "acknowledge"  the  execu- 
tion, or  ought  he  or  a  subscribing  witness  to  "prove"  it, 
by  swearing  to  the  identity  of  the  seal,  and  that  it  was 
affixed  by  one  having  the  custody  of  it,  or  one  specially 
authorized  ? 

All  these,  and,  perhaps,  other  questions,  are  raised  by 
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the  defendant's  objections;  but  in  the  view  -we  entertain  of 
the  case  it  becomes  nnnecessaiy  to  decide  them,  and  as 
they  have  not  been  very  fully  arf^ued,  ve  prefer  not  to  do 
so.  Disregarding  the  certificate  of  acknowledgment  of  the 
eiecntion  of  the  two  mortgages,  altogether  there  is  still 
sufficient  evidence  to  prove,  prima  facie,  that  they  are  the 
deeds  of  the  corporation.  An  act  of  the  legislature  of  this 
state,  approved  March  3,  1869,  (Stats,  of  1869,  p.  115,)  re- 
quires all  foreign  corporations  to  file,  in  the  office  of  the 
county  recorder,  of  eEich  county,  in  the  state  wherein  they 
are  engaged  in  carrying  on  any  kind  of  business,  a  properly 
authenticated  copy  of  their  certificate  or  act  of  incorpora- 
tion, with  a  duly  certified  list  of  its  officers  appended. 
The  intention  of  this  act  was  obviously  to  compel  foreign 
corporations,  doing  business  in  this  state,  to  furnish  easily 
accessible  evidence  of  their  existence,  and  of  the  names  of 
their  officers.  The  pleadings  in  this  case  establish,  as 
against  the  defendant,  the  existence  of  the  Nevada  Land 
and  Mining  Co.,  Limited,  and  the  fact  that  it  is  transacting 
business  in  Washoe  county.  It  is,  therefore,  to  be  pre- 
Bumed  that  it  has  filed  in  the  recorder's  office  of  Washoe 
county,  the  papers  which  it  is  required  to  file  by  the  law 
above  cited. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  paper, 
which,  it  was  proved,  had  been  filed  by  the  acting  superin- 
tendent of  the  company  in  this  state,  in  attempted  compli- 
ance with  the  law.  This  paper  was  not  snch  a  document  as 
the  law  required,  and  was  not  properly  authenticated;  but 
the  evidence  showed  that  the  filing  of  it  was  the  corporate 
act  of  the  company,  and  we  are  satisfied  that  it  is  a  safe  and 
proper  rule  to  hold  that  the  coi'poration,  and  those  claiming 
under  it,  are  precluded  from  objecting  to  the  contents  of 
that  paper  as  at  least  prima  fade  evidence,  upon  the  ground 
that  itdoesnotcomeup  to  the  requirements  of  the  law.  Tak- 
ing it  then  for  evidence  of  what  it  contains,  it  proves,  among 
ovher  things,  that  in  August,  1869,  JoLin  Able  Bobertson  was 
secretary  of  the  company,  and,  as  it  bears  the  impression  of 
the  corporate  seal,  it  proves  the  seal  of  the  company.  The 
testimony  of  the  witness,  Pish,  proves  that  a/ac  simile  of  that 
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seal  was  affixed  to  the  two  mortgages  above  i-eterred  to,  tlie 
origiDalsof  which  he  ha<.l  seen  and  recorded;  and  altogether 
the  proof  amounts  to  this:  That  Robertson,  the  secretary  of 
the  company,  put  its  seal  to  the  first  mortgage.  If  the  law 
of  Eugland  is  the  same  as  onr  own  (and  we  can  presume 
nothing  else),  Bobertson  was  the  proper  custodian  of  the 
corporate  seal,  and  when  he  affixed  it  to  the  mortgage  the 
presumption  is,  be  did  it  bj  the  direction  of  the  company, 
and  it  devolves  upon  those  who  dispute  the  validity  of  the 
deed,  to  prove  that  he  acted  without  authority.  Our  con- 
clusion is,  that  the  plaiotifT proved  the  execution  of  the  first 
mortgage;  that  the  traateea  therein  named  had  power  to 
sell  without  foreclosure;  they  empowered  Story  to  sell,  and 
he  conveyed  to  the  plaintiff, 

The  judgment  of  nonsuit  was  therefore  erroneons,  and  it 
is  reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  expressed. 


(No.  726.] 

SOL  "WEILL,  Appellant,  v.  LUCERNE  MINING  COM- 
PANY ET  AL.,  KespoNDEKT. 

CaAiXEtiQB  TO  Jd&oh — Maih  Qusbhoh  invoi,ted  in  Tst  Case, — Where  a 
jaror  Btateil  tbat  ha  bad  formed  and  eipmBoil  an  tmqnaliQed  opiniouas 
to  the  conrae  and  direction  of  oue  of  the  miaiiig  lodes  in  controTeiay 
in  the  snit,  snd  it  iras  claimed  that  the  directiou  of  the  lode  vtbh  one  ot 
tbemmn  qneatiottsatusne:  Heii,  that  as  i(  woa  impoBgible  for  the  conii 
to  detenhioe  from  the  jileudiuga  or  fads  before  it  whether  this  wss  one 
of  the  mnia  qaestioas  inyolved,  it  -was  the  duty  of  (he  appellant  to  haye 
at  least  offered  to  pioTe.  by  some  competent  evidence,  that  it  was  one  of 
the  main  qnestions  inTolved  iu  the  case. 

lTiiat.—BM,  Ihnt  upon  the  facts  of  this  case,  it  is  not  shown  that  the  juror 
cballeDgtcI  bad  ^ithbr  formed  or  eipressed  any  noqnalified  opiuiou  prej- 
udicial to  appellant. 

NoncK  or  MiNiNo  Locattoh,  Cohbtbited. — Where  a  notice  reads  that  Ibe 
locators  Lave  taken  undclaioi  "  fotnioitig  pnrposes  1200  feet  of  groand 
on  the  face  of  this  hill,  ■  ■  ■  miming  noiih  1200  feet  from  utalie, 
with  all  its  dips,  angles  and  spnni,  from  thence  to  the  centre  of  the  hill:" 
Etid,  that  the  words  "with  all  its  dips,  angles  and  spars"  refer  to  a  lode, 
not  to  surface  or  hill  claims. 

Dhs  of  Uininq  Gbocnd — DKsiaNATioN  or  TSE  Naur  of  tbk  Claim. — 
Where  a  part;  couTeja  all  his  right,  title  and  interest  in  and  lo  certain 


b,  Cookie 


Julj,  1876.]      WEm.  V.  LncERNB  Mis.  Co.  201 

Ar^meut  for  AppellnDt. 

mining  ground  and  qnartx  lode  deaotibed  in  tbe  deed,  end  it  appears  as 

a  fact  that  his  interest  was  derived  from  two  different  notices  of  location 
vhich  irere  pasted  npon  and  claimed  the  Bams  lodo:  Held,  that  the  con* 
Teyance  of  liis  interest  in  lite  lode  neceaaaril;  convened  his  iutcreBt  uuder 
both  locatiouH,  and  it  was  immaleriQl  bj  what  partioukr  natna  he  deaig- 
naledit.  (Pmpota  t.  Blaadel.&'Set.  61,  oOnaeA.) 

Idu — How  CoNSiBDRD. — Where  the  langtii^e  of  a  deed  admits  of  bat  one 
conslmclion,  and  the  location  of  the  lode  or  premiaea  intended  to  be 
conveyed  ia  clearly  aacertained  by  a  enfficient  description  of  the  ground 
in  the  deed,  by  conrses,  distanoes,  or  monnments,  it  cannot  be  con- 
trolled by  any  different  exposition  deriTcd  from  tbe  ecte  of  the  parties 
in  locating  the  premises,  or  from  the  failnre  of  the  grantor  In  designats 
the  varions  names  by  wh'ch  the  ground  conveyed  was  at  different  times 
known. 

SicoiTD  LocATioK  or  Mdtoq  Gsoukd  whin  hot  *k  ABAVDOvtmn  or  niB 
FiBBT  — Where  one  or  more  of  the  parlies  first  locating  mining  ground 
afternrards  moke  a  second  location  upon  lbs  some  lode,  with  the  names 
of  other  parties  added  to  the  notice  of  location,  it  appearing  that  at  the 
time  of  the  second  location  the  ground  was  undeveloped,  and  it  was  not 
known  that  both  notices  were  npon  the  eatne  lode,  and  it  further  appear- 
ing that  the  second  notice  was  posted  for  the  eipress  parpose  of  protect- 
ing the  original  location:  Held,  that  the  second  location  did  nut  of 
itself  constitute  an  abandonment  of  the  flrat  location. 

Idev. — The  question  of  abandonment  is  one  of  intention.  Whether  it  was 
tbe  intention  of  the  laoatora  in  the  first  notice  to  abandon  their  interest 
in  the  ground  derived  from  saidQrst  notice  of  locstioo,  was  a  question  of 
fact  for  the  jury  to  determine  from  all  the  (acts  and  ciroumBtascea  of 
the  case. 

Appeal  from  the  District  Court  of  tlie  First  Jadicial  Dis- 
trict, Storey  Connty. 

Tbe  facts  are  stated  la  the  opinion. 

Lewis  (£  Deal,  for  Appellaot. 

I.  The  conrt  erred  in  disallowing  the  challenge  to  the 
juror,  MathewaoD,  The  law  gnaranfees  to  all  persons  not 
only  impartial  jnrors,  butalsojurorsivho  have  not  prejudged 
the  case :  in  other  words,  jnrors  who  have  not  formed  or  ex- 
pressed an  opinion  as  to  the  material  issue  iu  the  case.  Tlie 
statute  says  a  person  is  disqualified  vho  has  formed  or  ex- 
pressed an  opinion  as  to  tlie  merits  of  the  action  or  the 
main  question  involved.  (Sec.  1225,  Comp.  Laws.)  This 
language  is  very  clear  and  hardjy  calls  for  construction. 
What  then  is  the  merits  of  the  action,  or  the  main  question 
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involved?  It  is  not,  certainly,  as  contended  by  counsel  in 
tbe  court  below,  that  one  party  or  ttie  other  is  absolately 
entitled  to  recover  in  the  soit.  It  snch  be  the  law,  no  man 
is  disqualified  unless  he  has  formed  an  opinion  as  to  the  law 
of  the  caee  as  well  aa  tbe  facts.  He  might  have  a  fixed 
opinion  as  to  the  Facts  in  a  case  and  etill  not  be  disqualified 
if  he  had  not  such  an  opinion  as  to  the  law  to  govern  the 
facts.  Bach,  certainly,  cannot  be  the  law.  The  object  of 
tbe  statute,  as  well  aa  the  common  law,  is  to  give  every  man 
a  jury  who  will  decide,  not  according  to  an  opinion  already 
formed,  but  according  to  the  evidence  which  may  be  ad- 
duced at  the  time;  and  to  secare  this  right,  it  esteems  no 
man  qualified  to  act  according  to  the  evidence  who  has  a 
fixed  opinion  before  he  hears  it.  So  there  may  be  many 
main  questions  in  a  case.  Any  question  of  fact  which  may 
determine  the  issue  is  clearly  a  main  question.  A  defend- 
ant may  have  many  defenses  to  one  action  brought  against 
him,  either  one  of  which  may  go  to  the  whole  merit  of  the 
case,  and  if  found  in  his  favor,  may  entitle  him  to  a  verdict. 
Can  it  be  said  that  any  one  of  snch  defenses  does  not  con- 
stitute the  main  question  involved?  If  a  jury  should  be 
impaneled  with  a  fixed  opinion  as  to  any  of  such  defenses, 
surely  such  jury  would  not  be  capable  of  deciding  accord- 
ing to  the  evidence.  We  contend,  then,  that  a  juror  is  dis- 
qualified who  has  formed  an  unqualified  opinion  as  to  any 
main  fact  constitutiug  the  cause  of  action,  or  tbe  defense. 
II.  The  court  erred  In  refusing  to  give  our  instruction  to 
the  efi'ect  that  the  tiUe  to  the  Boston  ground  did  not  pass, 
unless  the  grantor  intended  to  convey,  and  the  grantee  to 
take  that  ground.  This  instruction  was  pertinent  to  the  ia- 
Bue,  because  the  deed  under  which  the  clefendant  claims 
title,  did  not  mention  the  Boston  ground  us  that  intended 
to  be  conveyed,  but  refers  only  to  the  Lucerne  location ;  and 
the  defendant,  for  the  purpose  of  claiming  that  ground  un- 
der the  deed,  put  in  evidence  to  show  that  the  Lucerne  lo- 
cation covered  the  Boston.  To  rebut  this  evidence,  and 
to  show  that  the  locators  themselves  had  treated  the  claims 
as  separate  and  distinct,  we  introduced  deeds  from  various 
locators  in  the  Boston,  which  clearly  showed  that  the  two 
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claims  were  not  identical;  one  of  these  tleeds  describing 
the  Boston  as  being  bonnded  on  the  north  by  the  Lucerne,  a 
thing  that  conld  not  be  if  the  claims  were  the  same.  Kow, 
sach  being  the  case,  it  was  quite  proper  to  submit  the 
question  of  intention  to  the  jnry;  for,  surely,  if  tlie  grantor 
did  not  intend  to  convey  ground  not  mentioned,  nor  the 
grantee  to  purchase,  then,  surely,  snch  ground  did  not 
pass,  for  the  intention  of  parties  is  the  very  life  of  all  con- 
tracts, and  must  always  govern.  (2  Parsons  on  Cont.  6  Ed. 
494— note;  9  Wallace,  50;  1  Greenleaf,  sec.  287;  1  Green- 
leaf  on  Evd.,  sec.  286-7  288,~note. 

If  proof  of  the  intention  of  parties  was  admissible  at  all, 
it  was  then  certainly  necessary  to  give  the  instruction;  for, 
in  all  cases  where  extraneous  evidence  is  admissible  to  de- 
termine what  is  intended  to  be  conveyed,  the  jury  should 
pass  on  the  question.  (1  Greenleaf  on  Evidence,  sec.  288, 
note  b;  MerrUl  v.  Firth,  3  M.  A  W.  402;  Moore  v.  Sarwood, 
4  Ex.  681,  5  Ex.  163-4;  Foster  v.  MiUml  Ufe  Asa.  Co.  3  E. 
&  B.  48;  Ma<Mh  v.  HaUkman,  1  Tenn.  182 ;  Smilh  v. 
Tliompaon,^  Com.  Bench,  44,  17  Penu.  514;  Merrill y.  Ifey- 
mouth,  28  Tt.  824.) 

TTT  The  court  erred  in  refusing  our  instrnction  to  the  ef- 
fect that  the  Surrhyne  deed  did  not  carry  the  Boston  ground. 
The  Boston  was  simply  and  solely  a  hill  location.  The  no- 
tice itself  is  conclusive  on  this  point.  It  claims  upon  the 
face  of  the  hill,  twelve  hundred  feet,  and  in  to  the  center 
of  the  hill.  Ko  mention  whatever  is  made  of  a  ledge;  and 
it  is  known  that  snch  locations  were  common  both  here  and 
in  California.  The  fact  that  no  ledge  location  is  mentioned 
in  the  notice  is  very  strong  evidence  that  it  was  not  intended; 
but  it  would  seem  conclusive  that  uo  such  intention  existed, 
when  it  is  seen  that  the  location  was  upon  the  face  of  tbe 
hill,  and  in  the  center.  Certainly,  no  man,  intending  to 
make  a  location  of  a  ledge,  would  have  used  any  such  lan- 
guage as  that  employed  in  this  notice.  Again,  when  the 
same  parties  afterwards  desired  to  locate  a  ledge,  that  is, 
tlio  Lucerne,  they  expressly  mentioned  the  ledge  as  the  lo- 
cation made.  So,  too,  the  fact  that  the  same  parties  who 
located  the  Boston  afterwards  located  the  Lnceme,  with  no 
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better  reason  for  so  doiDg  than  that  tliej  wanted  to  protect 
themselves  and  wished  more  ground,  shows  verj  coocln- 
sivelj  that  they  themselves  did  not  regard  the  Boston  loca- 
tion in  anr  other  light  than  that  of  a  hill  olaim. 

lY.  If  the  Boston  was  a  ledge  location,  then  the  court 
erred  in  refusing  to  charge  the  jury  that  the  locators  of  the 
Boston  ledge  abandoned  the  Boston  title,  hj  a  new  location 
of  the  same  ground.  The  Boston  locators  having,  in  the 
re-locatiou,  nnder  the  name  of  the  Lucerne  company,  taken 
in  other  parties,  necessarilj  abandoned  their  former  loca- 
tion. It  is  very  clear  that  the  two  locations  could  not  exist 
together.  The  locators  of  the  Boston  certainly  could  not, 
as  against  the  parties  taken  in  by  them  in  the  new  location, 
assert  their  prior  location  of  the  ground  under  the  name  of 
the  Boston.  By  the  new  location  they  all  became  tenants 
in  common;  not  by  any  conveyance,  but  by  a  location  really 
made  by  the  Boston  locators  themselves.  It  seems  to  us 
manifest  that  the  new  location,  as  it  included  more  ground 
and  more  locators,  and  was,  in  fact,  a  new  company,  oper- 
ated as  a  destruction  of  the  Boston  location. 

Meaick  dt  Seeley,  for  Bespondents. 

I.  The  terms  of  the  Boston  notice  are  not  only  sufficient 
to  include  a  ledge,  but  it  in  terms  claims  "dips,  spurs  and 
angles,"  and  is  more  comprehensive  in  its  terms  than  the 
location  notices  of  many  of  the  most  important  ledge  claims 
in  the  Virginia  mining  district,  as  well  as  l^he  Gold  HiU 
district,  and  which  hare  been  held  by  the  district  court  as 
valid,  and  Biifficient  for  acquiring  title  to  a  ledge.  And  be- 
sides, the  testimony  shows  that  the  Boston  locators  claimed 
a  ledge,  prospected  for  a  ledge,  and  worked  a  ledge  under 
this  notice. 

II.  The  answers  of  the  juror  Mathewson  did  not  show 
that  he  had  formed  or  expressed  any  unqualified  opinion  or 
belief,  either  as  to  the  merits  of  the  action  or  the  main  ques- 
tion involved  therein,  but  the  contrary.  Upon  his  whole 
examination  no  court  could  say  that  he  was  incompetent, 
under  the  statutes,  to  act  as  a  juror.  The  belief  or  idea  which 
Mathewson  said  he  entertained  could  not  then  be  deter- 
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mined  to  be,  and  never  vas,  of  the  merits  of  the  action,  or 
the  main  question  involved.  It  was  simply  a  vagne  notion 
how  the  claim  and  ledges  lay  and  ran  in  the  neighborhood 
whera  lay  the  ground  in  controversy.  But  a  full  answer  on 
this  point  likewise  is  found  in  the  fact  that  MathewBon  did 
not  sit  in  the  juiy,  bnt  was  challenged  peremptorily  by 
plaintiff,  and  there  is  no  fact  stated  in  the  record  showing 
that  plaintiff  nsed  more  than  two  of  the  four  peremptoiy 
challenges  which  the  statute  gave  him.  {Fheson  y.  Savage 
SUverM.  Co.,  3  Nov.  160-172.) 

HI.  The  intention  of  the  parties  to  a  deed  cannot  be  con- 
sidered in  opposition  to  the  plain  meaning  of  the  words 
used  in  a  case  like  this.  The  jury  had  nothing  to  do  with 
the  question  of  the  intention  of  the  parties  to  the  deeds. 
The  legal  effect  of  the  deeds  was  a  question  for  the  court. 
{Cai-peiiler  v.  Thurston,  24  Cal.  268.) 

Whether  the  deeds  did  or  did  not  carry  the  Boston  title, 
depended  simply  upon  the  terms  of  the  deed,  and  the  fact 
of  the  Boston  and  Lucerne  locations  both  being  on  the  same 
ledge. 

lY.  The  court  did  not  err  in  refusing  to  instruct  the  jury 
that  the  legal  effect  of  the  Surrhyne  deed  was  not  to  pass 
the  Boston  title.  That  depended  upon  the  fact  whether 
both  the  Boston  location  and  the  Lucerne  location  were  on 
the  same  ledge,  for  if  they  were,  Surrhyne  being  an  owner 
in  both  locations,  a  conveyance  by  him  of  the  ledge,  by 
either  name,  would  necessarily  carry  both  his  titles.  {Phtlt- 
pota  V.  BlasM,  8  Nev.  61.) 

Y.  The  court  did  not  err  in  refusing  to  instruct  the  jary 
that  the  legal  effect  of  the  location  of  the  Lucerne  claim  by 
those  interested  in  the  Boston  location  was  an  abandonment 
of  the  latter.  There  is  no  rule  of  law  which  could  justify 
the  giving  of  any  such  instruction.  The  fact  that  both  lo- 
cations were  on  the  same  ledge,  was  not  proved  till  long 
after  both  locations  had  been  made,  nor  till  extensive  ex- 
plorations had  been  made.  "It  is  very  clear  "  that  both 
locations  on  the  same  ledge  conid  exist  together.  When 
the  discovery  was  afterwards  made  that  both  locations  were 
on  the  some*  ledge,  or  even  immediately  upon  the  making 
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of  the  Lnceme  location,  the  Boston  owners  would  still  re- 
tain their  older  title,  and  stand  invested  with  the  Lnceme 
title  to  the  grouad  covered  by  the  Lnceme  location,  and 
not  embraced  iu  the  Boston  location.  The  idea  seemit  a 
little  strange,  that  by  acquiring  two  titles  to  the  same  ledge 
the  Boston  locators  forfeited  the  ledge  to  parties  not  in  any 
way  in  privity  with  either  location. 

By  the  Coort,  HawLE¥,  C.  J. : 

This  is  an  action  of  ejectment  instituted  in  pnrsaance  of 
an  act  of  Congress,  to  determine  the  right  fio  certain  mining 
gronnd  for  which  the  Lnceme  Mining  Company  had  applied 
for  a  patent,  and  appellant  had  filed  his  protest. 

The  appellant  claims  title  to  the  mining  gronnd  in  contro- 
versy, under  the  mining  location  and  claim  known  as  ' '  Wal- 
ler's Defeat."  The  respondents  claim  title  under  the  mining 
locntions  and  claims  known  as  the  "  Boston"  and  the  "  Ln- 
ceme;" the  former  having  been  located  prior,  and  the  latter 
subsequent,  to  the  location  of  the  "  Waller's  Defeat."  The 
juiy  found  a  verdict  in  favor  of  respondents.  Appellant 
moved  for  a  new  trial,  and  from  the  order  overniliug  that 
motion  this  appeal  is  taken. 

Several  points  are  presented  and  relied  upon  by  appel- 
lant, which  will  be  noticed  in  their  regular  order. 

1.  It  is  claimed  that  the  coort  erred  in  refusing  appel- 
lant's challenge  to  the  juror  Mathewson,  upon  the  ground 
that  said  jnror  had  formed  and  expressed  an  unqualified 
opinion  as  to  the  conrse  and  direction  of  the  Waller's  De- 
feat lode.  Appellant  claimed  at  the  time  of  the  challenge, 
and  still  insists,  that  this  was  one  of  the  main  questions  in- 
volved in  the  case,  and  that  under  the  provisions  of  the 
sixth  subdivision  of  section  164  of  the  Civil  Practice  Act  (1 
Comp.  L.  1225),  the  court  should  have  allowed  the  clial- 
lenge.  Mathewson,  upon  his  voire  dire,  stated  that  he  was 
well  acquainted  with  all  the  mining  claims  in  the  locality  of 
the  mining  ground  in  dispute;  that  he  had  a  decided  opinion 
as  to  the  conrse  of  all  the  claims  in  that  vicinity;  that  he 
knew  nothing  at  all  about  the  merits  of  the  case;  that  he 
had  no  opinion  upon  the  question  as  to  whether  or  not  the 
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W&lier'd  Defeat  and  tho  Lucerne  olaiins  vfire  on  the  same 
lode,  ood  no  opinion  as  to  whether  there  was  more  than  one 
lode.  "If,"  aaid  he,  "there  are  two  or  three  ledges  there, 
I  have  an  idea  where  thej  ran." 

Upon  the  trial  of  this  cause,  there  was  Bome  controTersj 
OS  to  the  course  of  the  varioas  claims.  There  was  testimony 
offered  b;  respoadent  tending  to  prove  that  the  Waller's 
Defeat  ran  with  a  certain  canon;  also,  testimony  offered  by 
appellant  tending  to  prove  that  it  ran  over  a  hill  almost  at 
ri^ht  angles  with  the  cation.  Withont  deciding  the  ques- 
tion as  to  the  meaning  of  the  statute,  "we  are  of  the  opinion 
that  the  action  of  the  court  in  refasing  the  challenge  mast 
be  sustained  upon  two  grounds:  First.  It  was  impossible 
for  the  conrt  to  determine  from  the  pleadings  or  facts  before 
it,  at  the  time  the  challenge  was  interposed,  whether  the 
coarse  of  the  lode,  or  lodes,  was,  or  was  not,  one  of  the 
main  qnestions  involved  in  the  case.  If  appellant  desired 
to  present  the  point  upon  its  merits,  he  eUould,  in  the  ab- 
sence of  an  admission  apon  the  part  of  the  respondent,  at 
least,  have  offered  to  prove  by  some  competent  evidence 
that  this  was  one  of  the  main  questions  involved  in  the  case. 
Second.  From  the  answers  given  by  the  juror,  it  seems 
to  us  apparent  that  he  was  of  the  opinion  that  the  vein,  or 
veins,  of  ore  upon  which  the  respective  claims  were  located 
ran  in  the  same  general  direction;  otherwise  he  would  cer> 
taiuly  have  had  an  opinion  as  to  vrhether  or  not  there 
wan  more  than  one  lode  in  that  locality;  and  also  an  opinion 
OS  to  whether  or  not  the  Laceme  and  Waller's  Defeat 
were  apon  the  same  lode.  In  reply  to  the  questions  asked 
upon  this  point,  he  answered  in  the  negative.  If  his  an- 
Bwei-s  were  truthful,  is  it  not  clear  that  he  conld  not  have 
formed  the  opinion,  as  argued  by  appellant,  that  the  Wal- 
ler's Defeat  ran  with  the  canon,  and  that  the  Lucerne  ran 
over  the  hill  nearly  at  right  angles  with  the  caiion?  For  if 
that  was  a  fact,  the  claims  could  not  be  upon  the  same  lode. 
The  juror  having  an  opinion  as  to  the  general  direction  of 
the  two  claims,  if  he  believed  they  run  at  right  angles,  as  a 
matter  of  coarse,  mast  have  entertained  the  opinion  that 
they  were  not  npon  the  same  lode.    We  think  it  must  have 
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been  aa  apparent  to  the  court  as  it  is  to  us  from  all  the  an- 
swers given  by  this  juror  that  his  opinion  was  a  general 
one  as  to  the  course  of  the  vein,  or  veins,  of  ore;  that  his 
opinion  was  that  the  vein,  or  veins,  of  ore  ran  iu  the  same 
general  direction ;  but  whether  there  was  bu.t  one  lode,  or 
whether  the  "Waller's  Defeat  and  the  Lucerne  were  upon  the 
same  lode  he  had  no  opinion.  The  jnror  entertained  no 
opinion  upon  this  point  prejudicial  to  the  appellant,  and  the 
court  did  not  err  in  refusing  the  challenge. 

2.  At  the  close  of  the  testimony  offered  on  behalf  of  re- 
spondents, appellant  moved  the  court  "to  strike  out  as 
immaterial  and  irrelevant  all  the  testimony  »  *  *  re- 
lating to  the  location  of  the  Boston  claim  and  the  work 
done  under  that  location;  also,  the  notice  of  location  of  the 
Boston  Company."  The  court  refused  to  grant  said  motion. 
It  is  argued  that  the  title  claimed  by  respondents  is  to  a 
lode;  that  the  Boston  notice  did  not  claim  a  lode,  but  was 
what  is  known  as  a  hill  claim;  that  the  only  controversy  in 
this  action  is  as  to  the  title  to  a  lode,  and  that  no  title  to 
the  lode  can  be  acquired  from  a  hill  location.  The  notice 
of  the  Boston  location  reads  as  follows: 

"Notice  is  hereby  given  that  we,  the  undersigned,  have 
taken  up  and  claim  for  mining  purposes  twelve  hundred 
feet  of  ground  on  the  face  of  this  hill  on  the  south  side  of 
Gold  Canon,  running  north  1200  feet  from  stake,  with  all 
its  dips,  angles  and  spurs,  from  thence  to  the  centre  of  the 
hill.     7  June,  1869."     (Names  of  locators.) 

A  narrow  or  illiberal  view  in  the  construction  of  writtfin 
notices  of  mining  locations  would  often  lead  to  the  depriva- 
tion of  the  rights  of  the  locators.  In  many  of  the  locations 
made  by  miners,  especially  in  new  mining  districts,  the 
notices  of  location  are  frequently  found  to  be  vague  and  in- 
definite. They  are  often  prepared  upon  the  ground,  and 
usually  written  by  men  unaccustomed  to  the  forms  used  by 
lawyers.  A  common  sense  view  mnst  be  taken  of  such  no- 
tices. "What  was  the  intention  of  the  parties  who  made  the 
location?  If,  in  the  present  case,  'n-e  seek  for  that  intention 
from  the  language  employed  in  the  notice,  is  it  not  found 
iu  the  use  of  the  words  "with  all  its  dips,  angles  tmd 
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spurs?"  Id  mining  parlance  tlieae  words  liaye  a  definite 
meaning.  .Thej  refer  to  a  lode,  not  to  Bnrface  or  liill 
claims.  Altbongh  the  word  ledge,  lode,  or  vein,  does  not 
appear  in  tbe  notice,  we  thinb,  indepemlent  of  any  testi- 
mony offered  to  prove  the  intention,  that  the  only  fair  and 
reasonable  constmotion  to  be  giTen  to  the  notice  is,  that  it 
was  the  intention  of  the  locators  to  claim  a  lode  with  all  its 
dips,  nngles,  and  spars.  If  the  testimony  of  witnesses  ia 
to  be  considered,  the  same  conclusion  is  reached.  The 
testimony  of  Snrrhyne,  who  wrote  tbe  notice  of  location, 
clearly  shows  that  it  was  the  intention  of  the  locators  to 
take  up  four  claims  upon  a  blind  lode,  and  not  to  make  a 
hill  or  surface  location. 

3.  The  deed  from  Surrhyne  to  the  Lucerne  Mining  Com- 
pany,  under  which  the  respondents  claim  title,  does  not 
mention  the  Boston  notice  or  claim.  It  conveys  an  undi- 
vided interest  "of  all  that  gold  and  silver  mining  ledge  or 
ground  *  »  *  more  particularly  described  aa  follows, 
to  wit:  That  set  of  claims  known  as  the  Lucerne  Company's 
claims,  of  1800  feet  in  extent,  located  on  the  Locerne  quartz 
ledge.  Said  company's  claims  running  northerly  from  a 
certain  shaft  sunk  upon  the  lead  aforesaid  one  thousand 
feet,  and  running  south  from  said  shaft  eight  himdred  feet, 
*  *  *  being  the  undivided  interest  of  the  party  of  the 
first  part,  in  ail  that  original  claim  located  by  the  Lucerne 
Company,  and  duly  recorded  in  the  Gold  Hill  records." 

Did  this  deed  convey  any  title  to  thd  ground  claimed  by 
the  Boston  notice  of  location  ?  It  appears  from  the  testi- 
mony that  the  Boston  notice  was  written  and  posted  upon 
the  ground  in  July,  lb59;  that  thereafter,  in  March,  1860, 
the  same  parties  who  had  located  the  Boston,  using  their 
own  names  and  the  names  of  ten  other  persons,  located  the 
Lucerne,  claiming  foui'teen  claims  on  the  Lucerne  letlge. 
The  notices  of  the  Boston  and  Lucerne  locations  were  both 
written  by  Surrhyne,  the  grantor  of  the  deed  to  the  Lu- 
cerne Mining  Company.  The  Lucerne  notice  was  posted 
on  a  stake  at  the  north  end  of  the  Boston  claim,  and  ex- 
tended "in  a  Boutlierly  direction  twenty-eight  hundred 
feet."    The  testimony  offered  upon  the  part  of  the  respond- 
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enta  tended  to  prove  tbat  the  locators  of  said  claims  fully 
complied  with  all  the  miniiig  laws,  tnles  and  regulations  of 
the  district,  as  to  amount  of  ■work,  posting  and  recording  of 
notices,  etc. ;  that  at  the  time  the  locations  were  made,  the 
parties  were  prospectiDg  for  a  blind  ledge;  that  the  object 
of  the  locators  in  making  the  Laceme  location  was  to  keep 
off  other  parties  from  making  any  locations  that  would  be 
likely  to  conflict  with  the  Boston,  and  possibly  to  get  a 
little  more  ground;  that  snbseqnent  developments  estab- 
lished the  fact  that  the  Liaceme  notice  covered  the  same 
lode  claimed  by  the  Boston  notice.  Upon  this  state  of 
facts,  appellant  asked  the  court  to  give  the  following  iu- 
structioa:  "Yon  are  instructed  that  the  defendants  derived 
no  title  whatever  to  the  claim  located  by  the  Boston  com- 
pany by  the  deeds  introduced  in  evidence  by  the  defend- 
ants, and  that  no  title  to  the  Boston  claim  has  been  shown 
to  be  in  the  defendants,  or  either  of  them,  by  such  deeds. 
The  only  title  conveyed  by  soch  deeds  is  that  to  the  Lu- 
cerne claim,  located  in  March,  1860."  *  *  *  This  in- 
atmctiou  was  clearly  erroneous.  Surrhyne,  the  grantor  of 
one  of  the  deeds,  was  one  of  the  locators  in  the  Boston. 
He  was  also  one  of  the  locators  in  the  Lucerne.  He  after- 
wards conveyed  his  undivided  interest  in  the  lode  or  ground 
described  in  the  deed.  The  deed  was  n  quitclaim  deed. 
By  it  he  conveyed  "all  his  right,  title,  interest,  claim  and 
demand,  of,  in  aud  to"  the  lode  and  premises  therein  de- 
scribed. If  the  Boston  notice  and  the  Luceme  notice  were 
posted  upon,  and  claimed  the  same  lode,  a  conveyance  of 
bis  interest  in  the  lode  necessarily  conveyed  his  interest 
under  both  locations,  and  it  was  immaterial  by  what  par- 
ticular name  he  designated  it.  {PMllpolts  v.  Blaulel,  8  Nev. 
Cl.) 

4.  Testimony  was  offered  by  appellant,  in  rebuttal  of  re- 
spondent's case,  tending  to  prove  that  the  locators  of  the 
Boston  claim  had  treated  it  as  separate  and  distinct  from 
the  Luceme  claim,  and  several  deeds  from  the  various  loco, 
tors  iu  the  Boston  were  introduced  in  evidence,  in  some  of 
which  the  Boston  ground  was  described  as  being  bounded 
on  the  north  by  the  Luceme.     The  object  of  this  testi- 
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mony  was  to  show  that  it  was  not  the  intention  of  Snrrhyne 
at  the  time  of  executing  the  deed,  already  referred  to,  to 
convey  his  interest  in  the  Boston  claim.  Upon  this  point, 
appellant  asked  the  court  to  instruct  the  jury  as  follows: 
"  In  order  to  reach  the  conclusion  that  any  title  to  the  Bos- 
ton claim  is  coDTeyed  by  the  deeds  introduced  in  evidence 
by  the  defendants,  jou  must  believe  that  the  grantors  in 
those  deeds  intended  to  convey  such  claim,  and  that  tlie 
grantees  intended  to  purchase  it." 

This  instruction  was  calculated  to  mislead  the  jury.  The 
conclusions  we  have  reached  upon  other  points  fnlly  justify 
the  action  of  the  conrt  in  refusing  to  give  this  instruction. 
Bat  little  need  be  added  to  what  we  have  already  said.  As 
au  abstract  proposition  of  law,  it  may,  for  the  purpose  of 
the  argument,  be  admitted,  th&t  the  instruction  is  correct. 
It  is  the  intention  of  the  parties  that  imparts  life  to  every 
contract,  and  controls  the  conrt  in  the  construction  of  every 
written  instrument.  Bnt  how  is  that  intention  to  be  as- 
certained? When  the  language  of  a  deed  is  doubtful,  the 
first  thing  we  inqaire  is:  What  was  the  intention  of  the 
parties?  But  courts  do  not  always  seek  for  the  intention 
of  the  paHies  independent  of  the  language  used  in  the  deed. 
On  the  contrary,  we  think  it  is  a  well-settled  legal  principle, 
that  where  the  language  of  a  deed  admits  of  but  one  con- 
struction, and  the  location  of  the  lode  or  premises  intended 
to  be  conveyed  is  clearly  ascertained  by  a  sufBcient  descrip- 
tion of  the  grounds,  in  the  deed,  by  courses,  distances  or 
monuments,  it  cannot  be  controlled  by  any  different  exposi- 
tion derived  from  the  acts  of  the  parties  in  locating  the 
premises,  or  from  the  failure  of  the  grantor  to  designate 
the  various  names  by  which  the  ground  conveyed  was  at 
difierent  times  knbwn.  It  is  only  when  the  hiuguage  is 
equivocal,  imperfect  or  ambiguous,  and  the  location  of  the 
ground,  or  identity  of  the  lode,  or  lodes,  made  doubtful, 
that  the  construction  put  upon  the  deed  by  the  parties  who 
located  the  ground  may  be  resorted  to  to  aid  in  ascertain- 
ing the  intention  of  the  parties.  The  veiy  object  of  a  de- 
scription in  a  deed  is  to  define  what  the  parties  intended, 
tiie  grantor  to  convey,  and  the  grantee  to  receive,  by  the 
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convejnnce.  TLat  intention,  in  tbe  present  case,  is  plainly 
deduced  from  the  language  cootained  in  tlie  deed.  The 
descriptiou  of  tbe  ground  conTejed  is  definite:  "That  gold 
and  silver  mining  ledge  or  ground  *  *  *  running  north- 
erly from  a  certain  shaft  sunk  npon  the  lead  aforesaid  one 
tliousaud  feet;  and  running  south  from  said  shaft  ^ight  hun- 
dred feet."  It  was  for  the  jury  to  determine  whether  there 
was  but  one  lode;  whether  the  Boston  notice  and  the  Lu- 
cerne notice  were  posted  upon,  and  claimed  the  same  lode, 
and  whether  tbe  description  in  the  deed  covered  the  ground 
included  iu  the  Boston  notice?  And  it  was  for  the  court  to 
determine  the  legal  effect  to  be  given  to  tbe  deed.  If  it  ^vas 
admitted  that  there  was  but  one  lode,  that  both  notices  of 
location  were  on  that  lode,  and  that  the  ground  located  by 
tbe  Boston  company  was  within  the  limits  of  the  ground  con- 
Tejed, it  seems  to  us  too  clear  for  argument,  that  the  effect 
of  the  language  used  in  the  deed  was  to  convey  the  grantor's 
interest  iu  that  lode,  from  whatever  locations  it  may  have 
been  acquired,  or  by  whatever  name  it  may  have  been  des- 
ignated. 

5.  Finally,  it  is  contended  that  the  court  erred  in  refus- 
ing to  give  this  instruction:  "The  jury  are  instructed  that 
if  they  believe  from  the  evidence  that  the  locators  of  the 
Boston  claim  re-located  tbe  Lucerne  claim  upon  tbe  same 
ledge  as  that  which  tbey  claimed  under  the  notice  of  loca- 
tion of  tlie  Boston  company,  commencing  at  the  north  stake 
of  the  Boston  claim  and  claiming  2800  feet,  including  tbe 
ground  claimed  by  the  Boston  company's  notice,  sncb  re- 
location is  an  abandonment  of  the  Boston  claim,  and  tbey 
must  exclude  from  their ^considemtioQ  the  Boston  claim  and 
all  work  done  under  it." 

This  instruction  presents  the  simple  question  whether,  as 
matter  of  law,  tbe  fact  of  making  a  second  location  npon  the 
same  lode  with  the  names  of  other  parties  included  iu  the 
notice  of  location,  is  an  abandonment  of  the  first  location. 
The  answer  to  this  is  plain.  The  question  of  abandonment 
is  one  of  intention.  Whether  it  was  the  intention  of  the 
original  locators  of  the  Boston  claim  to  abandon  their  in- 
terest in  the  ground  derived  from  the  Boston  notice  of  loca- 
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tioQ  and  the  work  done  aoder  it,  waa  a  qnestion  of  fact  for 
the  jury  to  (letArmiQe  from  all  the  facts  and  circumstances 
of  the  cose.  It  is  sometimes  difficult  iu  new  miniug  dis- 
tricts, the  mining  gronud  being  undeveloped,  and  the 
course  of  the  croppinga,  if  any,  not  being  clearly  defined, 
to  determine  the  direction  of  the  lode,  or  to  determine  the 
fact  whether  or  not  there  is  but  one  lode.  We  believe  it  is 
not  an  uncommon  practice  for  miners  in  making  locations 
under  such  circumstances,  to  post  one  or  more  picket  no- 
tices of  location  as  a  protectiou  to  the  origiual  claim,  to  keep 
off  other  parties  from  making  any  locations  that  would  be 
liable  to  interfere  with  the  first  location.  Now  when  the 
developments  establish  the  fact  that  the  subsequent  noticea 
were  really  posted  on  the  siime  lode  as  the  first,  it  seema  to 
OS,  iu  the  absence  of  any  mining  law,  rule  or  regulation  of 
the  district,  that  such  an  act  shall  work  a  forfeiture  of  the 
rights  of  the  locators  under  the  first  notice,  that  the  argu- 
ment advanced  by  appellant  that  a  second  location  made 
under  such  circumstances,  for  the  express  purpose  of  pro- 
tecting the  original  location,  of  itself,  constitutes  an  aban- 
donment of  the  first  notice,  is  illogical  and  unsound. 

We  are  not  called  upon  in  this  case  to  determine  what,  if 
any,  rights  were  acquired  by  the  second  notice  of  location; 
or  tlie  rights,  if  any,  of  the  additional  locators  in  the  second 
notice,  and  upon  these  questions  we  express  no  opinion. 

The  judgment  of  the  district  court  is  affirmed. 

Mr.  Justice  Beatfx  concurred  in  the  judgment. 


[No.  785.] 
A.  W.  MAXWELL,  PErmosEB,  v.  HENET  KTVES,  Ee- 

SPONDENT. 
IsQCiBT  UPOH  Cpiktiobabi.— The  inqoiry  npon  cerUorari  mnst  be  cooflncd 

to  the  Eimple  qaeBliun  vbetbeT  tbe  respondeiit  exceeded  bU  jurisdictioa 

in  niokini;  tlie  orders  compkined  of. 
Dkpositios  Of  A  Faoty  Confinld  im  J*ii,.— a  pBTly  to  a  civil  nctioa  baa 

Ibe  light  to  take  tbe  deposition  of  bis  odTereury  vbetber  be  is  iu  or  out 
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Iniu— Ordrb  or  Jdoob— Seohdhb  1159,  1460  ihd  1161  GoNSTBtntix— The 
lav  requiring  an  affidavit  lo  be  made  of  ceMatit  facte  before  the  court 
sliould  make  an  order  to  have  the  l>arty  in  j&il  produced  in  coart,  vas 
nsTei'  designed  for  the  proteotiou  of  the  prisoner,  but  onl]'  to  prevent 
improper  and  nnnecedBary  juterfereiioe  nith  the  custod;  of  piisoiier«. 
Ideu. — If  tba  order  for  the  priEouer'ii  attendance  in  cotirtvaa  improvidenllf 
granted,  it  ia  no  concern  of  the  prisoner,  being  before  the  oonrt  he  was 
bonnd  to  anevrer  an;  qneation  that  he  vonld  have  been  required  to  on- 
Bvrer  if  the  process  for  bringing  him  there  had  been  strictly  parsaed. 
Idem — Contimfi  or  Couni — Hktubil  td  Answkb  QcsBrioNs.^If  the  vit- 
nesB  refused  to  answer  questions  vhen  the  court  decided  he  shonld 
DDBwer,  it  was  a  contempt  and  puniBhablo  as  ench.  The  prisoner  miglit 
have  put  himeetf  upon  his  privilege  not  to  criminate  or  degrade  him- 
self, but  he  eiprcBEly  disclaimed  this  eicnBe,  and  vras  therefore  boaud 
to  answer  the  qneatione,  or  he  iras  liable  to  be  punished  (or  contempt 
CoHTKMFi  or  GocBT — Penu.  Gtaittte. — The  statute  concerning  contemplg 
is  a  peuRl  statnte,  and  munt  be  strictly  oonatfaed  in  favor  of  those  uc- 
CQBed  of  violating  its  prohibitions. 
InEH — JuBisiMoriaN  to  Impose  Sehteroe. — Petitioner  was  asked  a  number 
of  qaeetions,  all  being  addressed  to  the  same  point,  wbioli  he  refased 
to  ansveL'.  The  court  found  him  guilty  of  a  separate  contempt  for  ever; 
question  that  he  refused  to  answer:  IMd,  tbat  in  refnslng  lo  answer, 
the  petitioner  was  guilty  of  but  one  contempt,  and  that  the  court  had 
jurisdiolioa  to  impose  bnt  one  sentence. 

This  was  on  original  proceedlug  Id  the  sapreme  -court 
upon  a  writ  of  oeitiorari. 

The  facts  are  stated  in  the  opinion. 

A.  B.  Hunt,  J.  C.  Foster,  and  T.  JV.  TV.  Bavies,  for  peti- 
tioner. 

I.  The  court  had  no  pover  to  make  finj  order  of  anj  kind 
whatever,  either  for  tha  examination  of  Masivell  or  adjudg- 
ing him  guilty  of  a  contempt,  or  to  strike  out  his  answer  in 
the  civil  action. 

The  afiSdavit  of  Kelly  conferred  no  joriediction  -n-hatever 
upon  the  court  to  act;  it  was  as  though  uo  affidavit  what- 
ever had  been  filed,  (Comp,  Lavs,  sees.  1459-01;  Stale  v. 
S/eel,  1  Nev.  27;  Slate  v.  Commissioners  Washoe  County,  5 
24'ev.  317,  and  cases  therein  cited;  Moi-gan  v.  Commissioners 
Eureka  Coiinfij,  9  Kev.  360.) 

II,  The  affidavit  Bhows  a  want  of  jurisdiction  on  the  face 
of  the  record;  and  when  thin  appears,^o  presumption  cue 
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be  iDdnlged  id  to  contradict  tlie  record.  (Hahn  t.  K^y, 
34  CaJ.  404  to  408.) 

III.  It  'n'as  necessary  in  the  afiSdavit  of  Sell;  to  hare  set 
(mt  the  facts  expected  to  be  proved  bj  the  witness,  and  to 
have  shown  Uieir  mftteriali^.  {Dodsk  t.  Meadow  Valley,  7 
Nev.  148.) 

rV.  The  statute  prohibits  any  examination  except  upon  a 
proper  affidavit.     (42  Cal.  58;  8  Nev.  274;  7  Nev.  22.) 

Y.  If  the  actios  of  the  District  Court  is  void  for  vaat  of 
jurisdiction  it  should  be  set  aside.  (39  Cal.  571;  9  Nev. 
355.) 

VI.  The  power  to  pnnish  for  contempt  is  arbitrary,  and 
the  affidavit  must  show  a  case  within  the  statute  or  fail. 
(42  Cal.  412-14;  9  Nev.  360.) 

VII.  "Whenever  a  new  right  has  been  created  it  must  be 
strictly  porsued.     (6  Cal.  210-11). 

VIII.  The  order  being  void,  it  was  no  contempt  to  refuse 
to  answer.     (5  Denio,  5S9;  20  Wend.  208-9.) 

IX.  Defendant  could  not  be  compelled  to  answer.  (1 
Greenleaf,  sec.  451.) 

X.  No  court  has  a  right  to  multiply  fines  in  one  proceed- 
ing.    (60  N.  T.  659,  case  of  Tweed.) 

JJofefrf  M.  Clarke,  A.  C.  Ellis  and  Garber  &  JJvymion,  for 
Bespondent. 

I.  Sections  1459,  1460  and  1461,  1  Comp.  Laws,  provide 
the  means  for  getting  at  a  witness  who  is  in  custody.  The 
order  was  to  the  sheriff.  He  Lad  the  custody  of  the  wit- 
ness, and  he  might  refuse  to  let  his  deposition  be  taken. 
To  prevent  this,  and  to  secure  to  the  moving  party  his  right 
to  the  deposition  of  the  witness  in  custody,  these  sections 
were  passed.  There  is  no  reason  why  the  witness  should 
complain  that  these  provisions  were  not  strictly  complied 
with.  They  are  for  the  benefit  of  the  moving  party,  and 
for  the  protection  of  the  court  and  the  Bheriff,  that  there 
might  be  no  useless  iutrasion  upon  the  custody  of  the  wit- 
ness which  is  devolved  by  the  law  upon  the  sheriff. 

The  witness  has  no  interest  in  these  provisions,  and  no 
right  to  complain  if  they  are  not  strictly  followed.    If  these 
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forms  and  requirements  are  not  in  all  respects  complied 
with,  and  the  witness  is  produced  before  the  oflScer,  he  must 
testify,  nnlesB  his  answer  to  the  question  wonld  criminate 
bim. 

II.  If  a  party  appears  to  testify,  is  sworn,  and  submits 
to  a  partial  examination,  it  is  too  late  to  move  against  the 
order  that  the  affidavit  on  which  it  was  made  did  not  pre- 
sent 0,  case  authorizing  the  order.  {3IcCtie  t.  Tribune  Asao- 
tiailon.  Sup.  Ct.  K.  T.,  1  Hnn.  470.) 

III.  The  writ  of  certiorari  will  not  lie.  The  court  had 
jurisdiction  of  the  case  and  of  the  defendant.  At  the  most, 
this  can  only  be  claimed  to  be  ao  erroneous  order,  and  is 
open  to  correction  on  appeal.  There  is  no  question  of  ju- 
risdiction about  this  matter.  The  term  is  misapplied.  It 
is  simply  that  defendant,  being  present  before  the  conrt^ 
committed  a  contempt  in  refusing  to  answer  a  proper  ques- 
tion, without  any  reason  given  for  the  refusal. 

By  the  Court,  BEiTTT,  J. : 

The  respondent  is  judge  of  the  seTentli  district,  and  this 
is  a  proceeding  by  certiorari  instituted  for  the  purpose  of 
reversing  hia  order  adjudging  the  petitioner  guilty  of  con- 
tempt of  court.  The  return  to  the  writ  discloses  the  follow- 
ing state  of  facts: 

The  Meadow  Valley  Mining  Company  sued  the  petitioner 
to  recover  a  lot  of  crude  silver  bullion  valued  at  $4000,  and 
he  was  subsequently  indicted  by  the  grand  jury  of  Lincoln 
county  for  the  larceny  of  the  same  bullion.  Both  cases 
were  set  for  trial  on  the  same  day — October  14,  1875 — the 
trial  of  the  criminal  cose  to  tahe  precedence.  On  the  fourth 
of  October  the  attorney  of  the  Meadow  Valley  Company 
gave  notice  that  he  would  take  the  deposition  of  Maxwell 
in  the  civil  case  before  the  respondent,  the  district  judge, 
on  the  ninth  of  October,  and  at  the  same  time  filed  and 
served  tlie  ordinary  affidavit  for  taking  the  deposition  of  a 
party  to  an  action.  The  petitioner  being  confined  in  the 
county  jail  under  the  indictment  for  lai-ceny,  the  respondent, 
as  district  judge,  ordered  the  sheriff  to  bring  him  into  open 
court  for  the  purpose  of  giving  his  deposition,  and  in  com- 
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pliaace  trith  that  order  the  sheriff  prodnced  him  in  conrt  on 
the  ninth  of  October,  and  he  was  sworn  as  a  witness.  He 
vas  then  asked  a  nnmber  of  queations,  some  of  which  he 
answered  and  some  of  which  he  declined  to  answer.  Those 
which  he  declined  to  answer  were  all  addressed  to  the  same 
point,  and  amounted  in  effect  to  this:  "How did  jou  be- 
come possessed  of  that  bullion?"  The  grounds  specified 
for  his  refusal  to  answer  were  Tarioua,  but  are  all  comprised 
nnder  these  heads:  First.  The  proceeding  to  take  his  de- 
position WAS  not  authorized  by  law;  and,  Second.  To  an- 
swer would  expose  his  defense  to  the  criminal  charge  npoa 
which  he  was  about  to  be  tried,  and  so  gire  the  state  an 
nndne  adyantage  over  him.  The  conrt  overruled  these  ob- 
jections and  found  him  guilty  of  a  separate  contempt  for 
every  question  that  he  refused  to  answer — ten  in  all — and 
imposed  ten  fines  nmonnting  in  the  aggregate  to  $4250. 
The  court  also  struck  out  his  answer  in  the  cose.  After  an 
attempted  trial  of  the  criminal  case,  in  which  the  jury  dis- 
agreed, the  petitioner,  through  his  counsel,  offered  to  an- 
Bivcr  the  questions  which  he  had  before  refused  to  answer, 
and  thereupon  movedl  the  court  to  vacate  the  orders  fining 
him  for  contempt  and  to  reinstate  his  answer.  These  mo- 
tions were  overruled.  The  affidavits  filed  in  connection 
-with  the  varioas  proceedings  in  the  district  court  contain  a 
great  many  allegatioDs  intended  to  prove  that  the  taking  of 
petitioner's  deposition  in  the  civil  case,  before  his  tiial  on 
the  criminal  charge,  was  designed  for  no  other  purjiose  than 
to  fish  for  evidence  and  discover  his  defense,  so  as  to  put 
him  in  the  power  of  "his  enemies,"  meaning  thereby  the 
Meadow  Valley  Company  and  the  district  attorney,  Tbeso 
■  allegations,  however,  cannot  be  considei-ed.  In  this  pro- 
ceeding we  are  not  at  liberty  to  extend  our  inquiiy  beyond 
the  simple  question  whether  the  respondent  exceeded  Iiis 
jurisdiction.  The  motives  of  those  who  invoked  his  action, 
however  wicked  they  may  Lave  been,  are  entirely  beside 
the  purpose,  and  our  decision  will  be  based  solely  upon  the 
material  facts  which  are  above  fully  set  forth. 

It  will  not  be  necessary  either  to  specify  all  the  particu- 
lars of  the  alleged  excess  of  jurisdiction,  as  three  only  of 
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liis  specifications  ore  relied  upon  bj  the  petitioDer,  vLich 
are; 

First.  The  court  exceeded  its  jurisdiction  in  orderiag  tlie 
Bberiff  to  bring  liim  ont  of  jail  and  into  coart; 

Second.  In  ordering  liim  to  be  Bwom  and  to  answer  aa  a 
witness;  and 

Tliird.  Ill  imposing  succesBive  or  cumulatiTc  fines. 

The  first  and  second  points  have  been  argued  und  will  be 
considered  together.  With  reference  to  both  it  maj  be 
said  that  there  is  no  pretense  that  the  Meadow  Yallej  com- 
pany would  not  have  had  the  absolute  right  to  take  the 
deposition  of  the  petitioner  on  the  notice  and  affidavit  filed, 
if  he  had  not  been  a  prisoner  confined  upon  an  indictment 
for  the  larceny  of  the  bullion  which  was  the  subject  of  the 
action;  and  there  is  do  pretense  that  the  district  judge  was 
not  the  proper  officer  to  take  the  deposition.  The  whole 
argument  is  confined  to  the  two  propositions,  that  the  court 
could  not  order  the  petitioner  to  be  brought  out  of  jail  and 
into  court  to  give  his  deposition,  and  that  he  could  not  be 
compelled  to  testify  if  his  answer^  would  expose  his  defense 
to  the  indictment. 

The  provisions  of  the  statute  relating  to  the  first  proposi- 
tion are  contained  in  aections  1459,  1460,  and  1461  of  the 
compiled  laws,  and  counsel  for  the  petitioner  contends  that 
a  proper  construction  of  those  three  sections  excludes  the 
notion  that  a  prisoner  can  be  brought  out  of  jail  in  any 
case  for  the  ])urpoBe  of  giviug  his  deposition.  His  deposi- 
tiou,  it  is  said,  must  be  taken  in  jail.  He  can  only  be 
brought  before  the  coui-tfor  the  purpose  of  testifying  orally 
at  the  trial.  He  coutenda  further  that  if  a  prisoner  can  be 
brought  into  court  in  any  case  for  the  puipose  of  taking  his 
deposition,  the  petitioner  could  not  be  so  produced,  iu  thb 
cttsc,  because  there  was  no  affidavit  filed  to  show  what  his 
testimony  was  expected  to  be,  or  that  it  was  material,  as 
requiicd  by  section  1460.  It  is  true  there  was  no  compli- 
ance with  the  provisions  of  that  section;  and  there  is  no 
doubt  that  the  affidavit  filed  by  the  attorney  for  the  Meadow 
Valley  company  failed  to  make  out  a  case  for  an  order  to 
produce  the  prisoner  before  the  court  for  the  purpose  of 
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liaving  his  deposition  taken,  eyen  if  snch  au  order  is 
proper  iu  any  case — a  qnestion  we  think  it  nDnecessaiy  to 
decide.  It  seems  perfeotlj  clear,  however,  iliat  tlie  order 
for  his  production  in  court  in  a  matter  of  which  the  peti- 
tioner is  not  entitled  to  complain,  and  that  the  jurisdiction 
of  the  coart  to  take  his  deposition  did  not  depend  upou  the 
validity  of  that  order.  The  two  things  are  entirely  distinct. 
A  party  to  a  civil  action  has  a  perfect  right  to  take  the 
deposition  of  his  adversary  whether  he  is  ia  or  out  of  jail. 
But  when  he  is  in  jail  the  aid  of  a  court,  or  judge,  is  neces- 
sary in  order  to  obtain  access  to  him  there,  or  to  secure  his 
production  in  court.  A  judge  is  not  bonnd  to  make  an 
order  for  that  purpose,  and  ought  not  to  do  so  unless  the 
ends  of  justice,  require  it;  and  the  evidence  requisite  for 
showing  that  the  order  is  necessary  is  au  affidavit  setting 
out  the  testimony  that  is  expected  from  the  prisoner  and 
its  materiality. 

Bat  the  law  which  provides  for  such  an  affidavit  was 
never  designed  for  the  protection  of  the  prisoner,  but  only 
to  prevent  improper  and  nnnecessary  interference  with  the 
custody  of  prisouers.  The  sheriff  is  responsible  for  their 
safe  keeping,  and  the  law  very  properly  provides  that  he 
shall  not  be  obliged  to  produce  them  in  court,  or  admit 
strangers  to  see  them  in  jail,  unless  an  important  purpose 
is  to  be  subserved.  Bat  when  he  obeys  au  order  to  ])ro- 
duce  a  prisoner  in  court,  although  it  may  have  been  im- 
providently  granted,  it  is  no  concern  of  the  prisoner  that 
his  jailer  has  been  more  compliant  than  he  was  obliged  to 
be.  He  is  actually  in  court,  and,  being  there,  may  be 
sworn  as  a  witness  iu  the  same  manner  as  if  he  hud  attended 
in  obedience  to  a  subpcBan.  (Comp.  Laws,  sec.  1453.)  His 
right  to  stay  iu  jail  is  not  bo  sacred  as  to  invest  him  with 
any  greater  privilege  than  other  persous  who  happen  to  he 
present.  The  order  to  produce  him  peifoims  exactly  the 
eamo  function  as  a  subpoena  iu  the  caste  of  a  witness  who  is 
at  large,  and  cei'tainly  it  would  uot  be  contended  if  n  witness 
has  come  into  conrt  in  obedience  to  a  subpoena  substantially 
defective,  or  improperly  served,  that  he  cannot  be  compelled 
to  testify.    It  is  equally  clear  that,  in  this  case,  the  witness 
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■being  before  the  court,  was  bound  to  answer  any  qnestioa 
that  hs  would  have  been  required  to  answer  if  the  process 
for  getting  him  there  had  been  Btrictl;  pursued. 

This  being  so,  it  was  for  the  conrt  to  deci[le  what  qnes- 
tioDS  he  should  answer,  and  even  if  it  erred  in  its  decision 
upon  that  matter,  it  was  but  an  error,  and  not  on  excess 
of  jurisdiction.  If  the  witness  refused  to  answer  when 
the  court  decided  he  should  ouswer,  it  was  a  contempt,  and 
punishable  as  such.  (Comp.  L.  sec.  1521,  fourth  clause.) 

Eveu  if  we  had  tbo  power  to  review  the  rulings  of  the 
district  court  as  to  the  legality  and  pertinency  of  the  ques- 
tions which  the  petitioner  refused  to  answer,  our  conclusion 
^yould  be  the  same.  AH  the  questions  appear  to  have  been 
material  and  strictly  relevant,  and  the  petitioner  was  bound 
to  ansner  them,  unless  he  chose  to  put  himself  upon  his 
privilege  not  to  criminate  or  degrade  himself.  But  that  ex- 
cuse he  expressly  disclaimed.  His  position  was,  that  the 
law  protected  him  in  his  assumed  privilege  of  concealing 
the  means  by  which  his  innocence  was  to  be  made  apparent. 
"We  oi-e  not,  however,  aware  of  any  such  provision  in  the 
law.  It  is  true,  that  in  the  ordinary  course  of  criminal 
proceedings,  the  defendant  is  enabled  to  conceal  the  grounds 
of  his  defense  until  the  prosecution  bos  made  a  prima  facie 
case  before  the  jury;  but  this  is  merely  an  incident  to  the 
course  of  those  proceedings,  and  not  in  any  true  sense  n 
privilege.  As  a  defendant  in  a  criminal  action  he  can  Rtaud 
upon  the  presumption  of  his  innocence,  and  is  not  bound 
to  offer  any  defense  until  a  case  has  been  proved  against 
him ;  but  as  a  party  to  a  civil  action  his  privilege  is  just  the 
same  whethei-  he  has  been  indicted  or  not:  he  can  only  re- 
fuse to  answer  when  his  answers  would  tend  to  eliminate  or 
degrade  him,  and  he  must  himself  invoice  the  privilege. 
(Comp.  L.,  sec.  1455.)  This  is  the  plain  rule  of  the  stat- 
ute, and  there  is  no  public  policy  superior  to  the  rule.  To 
conceal  his  defense  till  the  day  of  trial  is,  no  doubt,  a  val- 
uable privilege  to  a  criminal,  for  it  will  often  deprive  the 
state  of  all  opportunity  of  exposing  its  falsity,  but  it  is  dif- 
ficult to  see  how  it  is  to  benefit  an  innocent  defendant,  who 
relies  upon  the  truth  for  his  vtudicutiou,  unless  it  is  as- 
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somed  that  tbe  state  will  snborn  false  witnesses  for  the  pur- 
pose of  destroying  him. 

This  disposes  of  tbe  first  two  points  of  tbe  petitioner. 
The  remaining  qneationis:  Did  the  conrt  exceed  its  juris- 
diction in  imposing  the  penalties?  The  etriliing  out  of  the 
petitioner's  answer  to  the  complaint  of  the  Meadew  Valley 
company  for  refusal  to  testify,  was  authorized  by  the  ex- 
press language  of  the  statute.  (Comp.  L.,  sectioQ  14S6.) 
If  tbe  law  is  constitutionHl — and  there  is  no  suggestion  to 
tbe  contrary^the  reEpondent,  in  striking  it  out,  certainly 
did  not  exceed  bis  jurisdiction.  But  whether  be  did  or  nob 
is  not  to  be  decided  in  this  proceeding!  Tbe  striking  out 
of  the  answer  was  an  order  made  in  the  citII  case  of  the 
Meadoio  Valley  Mining  Co.  v.  Maxwell,  and  not  in  the  crim- 
inal proceeding  for  contempt.  It  may,  therefore,  be  reviewed 
on  appeal  from  the  judgment  in  that  case,  and  consequently 
cannot  be  reviewed  on  certiorari.  In  one  particular,  how- 
ever, we  think  there  was  an  excess  of  jurisdiction:  The 
statute  concerning  contempts  is  a  penal  statute,  and  must 
be  strictly  construed  in  fiivor  of  those  accused  of  violating 
its  prohibitions.  Upon  that  principle  at  least,  if  not  upon 
more  liberal  principles  of  construction,  the  more  refusal  of 
a  witness  to  testify  on  the  same  trial  of  the  same  issue  can- 
not be  deemed  more  than  one  contempt,  no  matter  how  many 
qaestions  be  may  refuse  to  answer.  Otherwise,  there  would 
be  no  limit  to  the  amount  in  which  he  might  be  fined.  But 
it  is  the  manifest  purpose  of  the  statute  to  limit  tbe  amount 
of  the  fine  to  be  imposed  for  any  one  contempt  of  court  to 
the  sum  of  five  hundred  dollars — a  purpose  that  would  bo 
completely  fntstiated  if  the  court,  by  repeating  or  multiply- 
ing questions,  could  multiply  contempts.  The  district  judge 
erred  in  finding  that  each  separate  refusal  to  answer  a  ques- 
tion was  a  distinct  contempt;  and  in  imposing  fines  which, 
in  the  aggregate,  exceeded  five  hundred  dollars,  be  exceeded 
his  jurisdiction.  I  think  his  order  should  be  modified  by 
remitting  aJl  of  the  fines  in  excess  of  five  hundred  dollars, 
and  the  petitioner  should  have  a  judgment  for  his  costs. 
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Hawllt,  C.  J.,  concurring: 

I  couonr  in  the  couclosions  i-eficlie<3  b;  Jastice  Beatty 
upon  tbe  first  two  pointa  discnsBed.  With  reference  to  the 
other  question  I  am  of  opinion  that  in  refusing  to  answer 
tlie  various  qnestiotis  propounded  to  kim  (all  being  ad- 
dressed to  the  same  point),  tlie  petitioner  was  guilty  of  bnt 
one  contempt,  and  that  the  court  had  jurisdiction  to  impose 
bat  one  sentence. 

The  orders  of  the  court  were  made  subsequent  to  the 
takiDg  of  the  deposition,  and  are  all  included  in  one  general 
order,  as  follows:  "For  the  refusal  by  the  defendant  in  not 
answering  the  first  question  propounded  in  the  deposition 
commenced  to  be  taken  on  the  9ih  day  of  October,  a.d. 
1875,  before  the  court,  and  for  the  contempt  in  such  refusal, 
it  is  ordered  that  the  defendant  A.  W.  Maxwell  pay  n  fine 
of  fifty  dollars;  and  for  the  next  refusal  to  answer  and  the 
contempt  thereby  committed,  it  is  ordered  that  the  defend- 
ant pay  a  fine  of  one  hundred  dollars;  and  for  the  third 
refusal  and  contempt  thereby  committed,  be  is  ordered  to 
pay  a  fine  of  two  hundred  dollars;  and  for  the  fourth  refusal 
and  contempt  thereby  committed,  he  is  ordered  to  pay  n 
fine  of  four  hundred  dollars;  and  for  the  fifth  refusal  and 
contempt  thereby  committed,  it  is  ordered  that  defendant 
pay  a  fine  of  five  hondred  dollars;  and  for  each  subsequent 
refusal  thereafter,  and  contempt  thereby  committed,  it  is 
ordered  that  the  defendant  pay  a  fine  of  five  hundred 
dollars  each," 

Now  if  there  was  but  one  contempt,  I  think  there  could 
be  but  one  valid  sentence;  and  that  -when  the  court  adjudged 
petitioner  guilty  of  contempt  and  ordered  him  to  pay  a  fine 
of  fifty  dollars  it  eshauBted  its  jurisdiction,  and  had  no 
further  power  in  the  premises.  The  subsequent  orders 
were,  in  my  judgment,  entirely  null  and  void. 

I  am  of  the  opinion  that  the  judgment  should  be  modified 
so  as  to  conform  to  the  views  I  have  expressed. 

^RLL,  J.,  concurring: 

I  concur  in  the  judgment  as  modified  by  Cliiel  Justice 
Hawley. 
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Points  decided. 


STATE  OF  NEVADA,  ex  rel.,  JOHN  PIPER,  Relator, 
V.  THOMAS  GRACET,  Assessor,  and  A.  J.  Mo- 
DONELL,  AtmrrOB  or  Storey  County. 

UiHDAMcm— C(n.T,EiTnoit  or  TiXRB — Fbooeeiw  or  MisEi— The  collection  of 
taif  B  sole);  dne  ta  a  conoty  is  a  question  of  pnblic  concern  ob  well  re  of 
private  iuteteHt,  the  collection  of  each  tozea  involve  public  duties  nnd 
public  rights. 

iDiti— BEHKncuL  Intebicst  of  Belatob. — When   the  qnestion  is  one  of 

public  rights,  and  the  object  of  the  -writ  of  maDdamne  is  to  procure  the 

enforcement  of  a  pubUo  dnty ,  the  relator  is  nut  required  to  shon  that 

fae  baa  any  legal  or  speoitl  iotereBt  in  the  resnlt;  he  is  interested,  ns  a 

.    citizen,  in  having  the  lavs  executed  and  the  right  enforced. 

Idkh.— A  private  citizen  and  a  taxpayer  haa  snch  a  direct  and  special  inter- 
est in  the  collection  of  conul;  taxes  as  entitles  him  to  move  for  and 
prosecnte  the  writ  of  monduDDs  to  enforce  that  dut;  upon  the  part  of 
public  ofScers. 

UAHdHCs  1  CiyQ.  Reukdi.  —  The  proceeding  bj  mandamus  is  a  civil 
remedy,  having  all  the  qualities  aud  nttribtjlca  of  a  civil  actiou,  and  ia 
applied  solely  for  the  protection  of  civil  rights. 

Jnnc — FLMAi>maa. — The  olteruBtive  itrit  nnd  the  return  thereto  nre  nsually 
r^arded  as  constitating  the  pleadings  iu  proceedings  by  mandamos, 
the  vrril  standing  iu  the  place  of  the  complaint,  and  the  retnrn  taking 
the  place  of  the  plea  or  ansver  in  on  ordinary  action  flt  Inw. 

IsEH.— The  rule  a»  declared  in  Curtis  v.  •HcCtiUough  {3  Nev.  202],  that  "  it 
is  the  aCBdavit  and  not  the  vrrit,  vthich  under  our  practice  is  answered," 
referred  to  in  eonue<:tion  with  the  rule  above  stated. 

IttKu— Whav  Facts  most  bk  Sbowh.— To  joatifj  the  issuance  of  the  writ 
of  roanUanius,  to  enforce  the  performance  of  an  act  by  a  public  officer, 
the  act  mast  be  one,  the  perfonnaace  of  which  the  law  specially  enjoins 
aa  a  duty  resulting  from  his  office,  and  an  actnal  omission  upon  the 
port  of  the  otBcer  to  perform. 

luBu. — The  relator  must  show,  not  only  that  the  officer  has  failed  to 
perform  the  required  duty,  but  that  the  performance  thereof  is  actiully 
doe  from  bim  at  the  time  of  the  applicatioo. 

iBBt. — The  court  CBOllot  aaticipate  that  a  pnblic  officer  will  not  perform  his 
dnties  within  the  time  prescribed  by  the  statute,  and  an  actual  defuiiU 
or  omission  of  duty  is  jast  as  essential  a  prereqaisite  to  the  issnauce  of 
the  writ  us  is  the  want  of  on  adequate  remedy  in  the  ordinary  coarse  of 
law. 

CouKTV  CoMiOEaioNKBa  EiTE  Ko  PowKB  lo  Relkabb  Fbopbbtx  ntou  TlX- 
moN. — CoDDty  Commissioners  have  no  power  to  discriminalc  as  to  the 
character  of  the  property  which  should  be  subject  to  laxutJon.  That  ia 
a  question  for  the  legislature,  subject  to  the  proTisione  of  the  codbIi- 
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Argiiment  for  the  motion. 

This  was  an  original  application  to  the  supreme  court  for 
a  writ  of  raandamua  to  compel  the  auditor  of  Storey  coonty 
to  correct  the  aaaessment-roll  of  the  pyoceeds  of  the  mines 
for  the  quarter  ending  June  30,  A.  D.  1876,  by  adding  to  the 
tax  collectible  upon  the  proceeds  of  the  mines  certain  tasea 
levied  for  echool  and  railroad  bond  purposes,  and  to  com- 
pel the  aasessor  of  Storey  county  to  collect  tlie  said  taxes 
as  other  taxes  are  collected  upon  such  proceeds  of  mines. 
The  afadavit  shows  that  on  the  fifth  day  of  April,  a.  d.  1875, 
the  board  of  county  commissioners  of  Storey  county  made 
an  order  levying  taxes  for  the  fiscal  year  a.  d.  1875.  The 
order  levying  the  tax  for  county  purposes  upon  all  the 
taxable  property  within  the  county  of  Storey,  included  the 
proceeds  of  mines  and  mining  claims.  The  order  levying 
the  tax  for  school  purposes  and  for  the  payment  of  certain 
railroad  bonds  specially  provided  that:  "The  tax  levied  in 
this  section  doea  not  include  the  proceeds  of  mines  and 
mining  claims." 

The  mine-owners  appeared  by  counsel,  and  moved  to 
quash  the  writ  upon  the  gi-ounds  stated  in  the  opinion. 

J.  A.  Stephens  and  Meaick  <&  Seeley,  for  the  motion. 

I.  Neither  the  statenorthe  relator  is  the  "party  beneficially 
interested,"  or  entitled  to  bring  or  maintain  this  proceed- 
ing. (Stat.  1869,  p.  SO,  sec.  6;  p.  51,  sec.  7;  Stat.  1873, 
p.  162,  sec.  13;  Mm-gan  v.  Cree,  46  Vermont,  773.) 

In  cases  where  the  state  la  allowed  to  be  a  party  plaintiff 
in  the  relation  of  some  one,  she  is  considered  only  a  nominal 
party  and  not  the  real  party  iu  interest.  {People  v,  PacJieco, 
29  Cal.  213;  Sroweia  v.  O'Brien,  2  Cart.  Ind.  K.  431;  Stale 
V.  Com'rs.  Ferry  Co.,  5  Ohio,  502-3;  High  on  Ext.  Rem., 
sec.  430;  Moses  on  Mandainus,  194.) 

The  relator  is,  in  law,  considered  as  the  moving  party, 
and  the  real  plaintiff  or  applicant  ia  the  proceeding.  The 
attorney-general  is  not  the  relator  in  any  sense  in  this  ease. 
A  relator  must  always  appear  by  the  proceedings  to  be  in- 
vested with  the  character  of  a  real  party  in  interest,  or  no 
right  or  title  appears  iu  him  to  commeuce  or  maintain  the 
proceeding. 


b,  Cookie 


Jnly,  1876.]      State  of  Nevada  v.  Gracet.  225 

Argnmeut  against  the  motion. 

The  words  of  the  statute,  defining  wlio  may  institute  this 
proceeding  or  apply  for  the  writ,  imply  a  limitation  and  an 
exclusion  of  all  persons  not  within  the  definition.  In 
effect,  those  words  declare  that  one  who  is  not  beneficially 
interested  shall  not  apply  for  nor  obtain  the  writ. 

The  relator  must  Lave  un  interest  more  specific  and  tangi- 
ble than  the  interest  which  every  taxpayer  or  citizen  has  in 
the  enforcement  of  ever^'  statute  law,  (^People  ex  rel.  Cottnhj 
of  Contra  Cosla  v.  Siipervisurs  of  Alnmeda  Co.,  26  Cal,  641; 
Linden  v.  Alameda  Co.,  45  Id.  6-7;  Tyler  v.  Uortgkton,  25 
Id.  29;  Sangei-  v.  Com'rs.  of  Kenvebec,  25  Maine,  296;  Slale 
T.  Cotmiy  Judge  of  Ditvts  Co.,  2  Iowa,  285-6;  iVellingion  v. 
reliliuuera,  etc.,  16  Pick.  1Q5;  Ileffnery.  Ihe  CommouweaUh, 
28  Penn.  112;  People  t.  Inspectors,  etc.,  4  Mich.  187; 
Slate  V.  Eahen,  22  Wis.  667-8;  Hex  v.  Mei-chavt  Tailor's  Co., 
22  Eng.  Com.  Law,  p.  40;  2  Barn.  &  Adoliihus,  115;  High 
on  Est.  Bern.,  sec.  436.) 

II.  All  the  facts  which  are  necessary  to  show  the  dei'elic- 
tions  of  duty  on  the  part  of  respondents  and  to  entitle  the 
relator  to  the  relief  songbt,  must  be  specifically  setup  in 
the  affidavit  or  application,  if  not  in  the  writ.  (High  on 
Ext.  Bern.,  sees.  12,  448,  450,  536,  539;  Mos6s  on  Mand., 
201,  202;  Slate  v.  McCuUough,  3  Nev.  214;  Evanav.  Job,  S 
Id.  344;  Chatice  v.  Temple,  1  Iowa,  179;  Himmelman  v. 
Danoa.  35  Cal.  447-8;  People  v.  Jackaoii,  24  Id.  632-3;  6 
Texas,  473;  39  Mo.  388;  -Z/..H  v.  People,  67  111.  316.) 

Lewis  it:  Deal,  for  Relator,  against  the  motion. 

I.  Tlie  state  may  always  enforce  the  performance  of  their 
duty  by  public  officei-s,  and,  in  such  case,  it  is  a  party 
beneficially  interested;  especially  so  when  the  object  of  the 
writ  ia  to  enforce  tho  collection  of  revenue.  Itis  no  answer 
to  say  that  the  state  lias  no  interest  in  the  tax  to  be  col- 
lected. It  may  not  have,  and  yet  it  cannot  be  said  that  Ihe 
state  has  not  a  direct  interect  in  the  performance  of  duty  by 
every  public  officer  in  tho  stite.  However,  the  state  is  ben- 
eficially interested  in  the  collection  of  all  taxes,  state,  city 
and  county ;  for  a  city,  as  well  us  a  county,  is  but.au  inte^'ol 
Vol.  XI.— 15 
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part  of  the  state,  and  alt  connt;  taxes  are  reallj  collected 
ia  the  name  of  the  state,  tbe  same  as  its  own  taxes. 

If  llie  state  have  do  interest  whatever,  then  we  claim  that 
Piper  is  a  proper  party  as  relator,  iu  a  case  of  this  kind, 
wbicli  is  brought  to  enforce  the  performance  of  a  doty  bj 
a  public  officer.  (10  Wend.  66;  7  Iowa,  390;  People  t.  BaU 
«fi/,  37  X.  Y.  314;  36  Cal.  595;  High  on  Ext.  Eem.,  sees. 
431-32;  Moses  on  Mandamns,  197.) 

II.  The  proceeding  bj  mandamns  is.  Id  all  essentials,  s 
civil  action.  {Stale  ex  ret.  Curtis  v.  McCutlough,  3  Nev.  202; 
People  v.  SvperviaorB  of  San  Francisco,  27  Cal.  C70;  2  Car- 
ter, Ind.  423.)  There  is  enough  in  the  petition  to  satisfy 
the  court  that  the  assessor  lias  heretofore  refused  to  collect 
the  taxes  mentioned;  and  when  the  peculiar  facts  of  this 
case  are  considered,  it  seems  to  us  the  court  should  issue 
the  writ,  even  if  no  dereliction  of  duty,  with  respect  to  the 
the  particular  quarter  in  question,  be  shown.  However,  if 
we  are  wrong  in  this  particular,  then  we  claim  that  if  the 
writ  can  issue  to  the  auditor,  it  should  be  rendered  effectual 
by  also  commanding  the  assessor  to  complete  the  act,  only 
the  first  step  of  which  is  taken  by  the  auditor.  When  we 
allege  that  it  is  the  auditor's  duty  to  do  a  certain  act,  to 
wit :  extend  the  tax,  and  then  allege  that  he  has  refused  and 
still  refuses  to  perform  it,  it  is  sufficient  under  any  iiile  of 
pleading;  and  after  having  unqualifiedly  refused  to  perform 
it,  he  cannot  be  allowed  to  come  into  court  and  shield  him- 
self under  the  claim  that  he  had  still  further  time  to  do  it. 
If  he  refused,  for  the  reason  that  he  had  still  further  time, 
and  intended  to  perform  his  duty,  he  shoald  have  SO  stated. 
The  law  presumes,  if  he  absolutely  refuses  to  do  an  act, 
anil  gives  no  excuse  therefor,  that  he  does  not  intend  to  do 
it;  that  he,  iu  fact,  will  not  even  in  the  future  do  so. 

III.  No  demand  is  even  necessary  when  the  writ  is  sought 
to  compel  tbe  performance  of  an  official  duty.  (Moses  on 
Maud.,  125,  citing  37  Peun.  237,  277;  High  ou  Ext.  Rem., 
sees.  13  and  41.) 

IV.  The  law  presumes  that  a  public  officer  has  performed 
his  duty  until  the  contrary  plainly  appears.  (4  Keyes,  N.  Y. 
162;  1  Tifiany,  304;  Broonje's  Maxims,  913-4;  12  Wheaton, 
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C9-70;  1  Phil,  on  Ev.,  sees.  642,  598-note,  500-note;  23 
Cal.  114;  24  N.  T.  86;  7  N.  T.  466;  19  JoIidb.  345.)  And 
when  tLe  law  presumes  the  existence  of  a  fact,  or  that  im 
act  has  been  done,  it  need  not  be  pleaded.  (1  Chitty,  sees. 
220-21;  Stephen  on  PleadinR,  Ist  Ed.,  358.)  Hence,  if  the 
law  presumed  that  the  assessor  did  his  dnty,  it  presumed 
that  he  delivered  the  roll  to  the  auditor  on  the  Any  he  was 
required  to  do  so;  and  therefore,  under  the  authorities,  no 
allegation  that  it  was  done  was  necessary. 

By  the  Court,  Eabll,  J. : 

The  first  question  presented  by  the  motion  of  respondents 
to  qnash  the  alternative  writ  of  mandamus,  issued  in  this 
case,  ia  whether  either  the  state  of  Kevada  or  the  relator  is 
shown,  by  the  affidavit  upon  which  the  writ  issued,  to  be 
the  party  beneficially  interested;  and  especially  whethei* 
either  is  so  interested  in  the  collection  of  the  railroad  bond  , 
tax,  mentioned  in  the  affidavit  and  writ,  as  to  be  entitled  to 
institute  this  proceeding  for  the  collection  thereof. 

By  section  448  of  the  civil  practice,  it  is  provided :  "  This 
writ  shall  be  issued  in  all  cases  where  there  is  not  a  plain, 
speedy  and  adequate  remedy  in  the  ordinary  course  of  law. 
It  shall  ba  issued  upon  affidavit  on  the  application  of  the 
party  beneficially  interested."  It  is  contended  on  behalf 
of  respondents,  that,  inasmuch  as  the  funds  to  be  raised  by 
the  taxes  in  question  are  to  go  into  the  county  treasury  and 
to  be  disbursed  by  the  county  officers,  instead  of  going  into 
the  state  treasury  to  be  di.sbui-sed  by  state  officers,  that  the 
state  has  no  beneficial  interest  in  the  subject  matter  of  the 
application;  or,  at  least,  "has  no  other  interest  than  she 
lias  in  the  enforcement  of  any  law  admittedly  passed  for  tliu 
exclusive  benefit  of  some  private  citizen,  or  some  private 
or  municipal  corporation." 

It  is  a  settled  rule  that  where  private  interests  only,  or 
chiefly,  are  concerned,  and  the  state  is  only  the  nominal 
party,  the  relator,  who  is  the  real  party  in  interest,  must 
show  that  he,  as  an  individual,  is  entitled  to  the  relief 
sought.  But  we  are  of  opiuion  this  is  a  question  of  public 
concern  as  well  as  of  private  interest.     It  relates  to  the 
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co]IcctioQ  of  taxes  imposed  by  the  authority  of  public  stat- 
utes emicted  by  the  eovereign  power  of  tho  state,  and  the 
money,  when  collected,  is  received  by  the  county  in  its  pub- 
lic political  capacity,  to  be  applied  by  the  oEGcers  of  tho 
county  to  the  specific  public  purposes  designated  iu  the  re- 
spective statutes  which  provide  for  its  levy  and  collection. 
In  fact,  all  taxes  imposed  for  conuty  purposes  emanate  from  - 
state  authorit}',  and  the  collection  thereof  can  only  be  en- 
forced in  the  name  of  the  state.  Both  the  levy  and  collec- 
tion 13  tho  action  of  the  state,  operating  thi-ough  the 
instrumentality  of  its  county  organizations.  Counties  are 
but  integral  parts  or  local  sub-divisions  of  the  state,  insti- 
tuted merely  as  means  of  government,  and  they,  and  the 
officers  thereof,  are  but  parts  of  the  machinery  that  consti- 
tute the  public  system,  and  designed  to  assist  ia  the  admin- 
istration of  the  civil  government.  (2  Kent's  Com.  275. 
Mayor  &  C.  C.  o/BaUo.,  Garii.  oj  Braakears,  v.  Root,  8  Md. 
95;  Stale  to  the  use  of  Waaltiiigttm  County  v.  B.  (6  0.  B.  B. 
Co.,  12Ma.436;  Muyorof  Balto.  v.  Stale,  15  Md.  376;  Ham- 
ilton County  V.  Mighds,  7  Ohio  Stat.  109.)  In  the  last  case 
cited,  Briukerhoff,  J.,  delivering  the  judgment  of  the  court, 
states  the  distinction  between  municipal  corporations  prop- 
er and  county  organizations,  thus:  "As  before  remarked, 
municipal  corporations  proper  are  called  into  existence 
either  at  the  direct  solicitation  or  by  the  free  consent  of  the 
people  who  compose  fhem. 

"Counties  are  local  subdivisions  of  a  state,  created  by  the 
soveveigu  power  of  the  state,  of  its  own  sovereign  will,  with- 
out the  particular  solicitation,  consent  or  concurrent  action 
of  the  people  who  inhabit  them.  The  former  organization 
is  asked  for,  or  at  least  assented  to,  by  the  people  item- 
braces;  the  latter  is  superimposed  by  a  sovereign  and  para- 
mount authority. 

"A  municipal  corporation  proper  is  created  mainly  for  the 
interest,  advantage, <and  convenience  of  the  locality  and  its 
people;  n  county  organization  is  created  almost  exclusively 
with  a  view  to  the  policy- of  the  state  at  large,  for  purposes 
of  political  organization  and  civil  administration,  in  matters 
of  finance,  of  education,  of  provision  for  the  poor,  of  mili- 
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tary  oi^anization,  of  means  of  travel  and  transport,  and 
especially  for  the  general  administration  of  justice.  With 
scarcely  an  exception,  all  the  powers  and  functions  of  the 
connty  organization  Lavo  a  direct  and  exclusive  reference 
to  the  general  policy  of  the  state,  and  are,  in  fact,  but  a 
branch  of  the  general  administration  of  that  policy." 

It  therefore  follows  that  the  levy  and  collection  of  the 
taxes  in  question  involve  public  duties  and  public  rights, 
and  ID  all  such  cases,  though  the  state  is  regarded  as  the 
Teal  party  in  interest,  it  must  necessarily  act  through  indi- 
vidual information,  by  some  public  officer  or  upon  the 
relation  of  some  private  individual.  (People  v.  CoUine,  19 
Wend.  56.) 

In  this  cose  the  application  is  by  a  private  citizen  and 
taxpayer  of  Storey  county,  and  it  is  contended,  by  the 
counsel  for  respondents,  that  a  private  citizen  has  no  right 
to  apply  for  the  writ  of  mandamus  to  compel  a  public 
officer  to  perform  an  omitted  duty  unless  he  shows  a  special 
interest  in  the  subject-matter  distinct  from  that  of  other 
citizens,  and  that  the  relator  fails  to  show  that  lie  has  any 
other  interest  in  the  levy  or  collection  of  the  taxes  in  ques- 
tion than  that  which  every  other  resident  or  corporation 
may  have,  and  therefore  is  not  entitled  to  apply  for  ov  pros- 
ecute the  writ.  Upon  this  proposition  tliere  is  an  irrecon- 
cilable conflict  in  the  decisions  of  the  conrts  of  the  different 
states.  In  Maine,  Massachusetts,  Ponnsylvauia,  Michigan, 
and  California,  they  fully  support  the  position  of  respond- 
ents, and  hold  that  to  entitle  a  private  citizen  to  move  for 
and  prosecute  the  writ,  he  must  show  that  he  lius  some 
private  or  special  interest  to  be  subserved,  or  some  particu- 
lar right  to  be  pursued  or  protected,  independent  of  that 
'which  he  holds  in  common  with  the  pulilic  at  large,  and 
that  "it  is  for  the  public  officers  to  apply  when  public 
riglits  alone  are  to  be  subserved."  {Sanger  v.  County  Com- 
mvisioners  of  Kennebeck,  25  Me.  291;  Hi-fner  v.  Comtnon- 
wealth,  28  'Pa.  108;  Wellitigion'a  Petilwutrs,  IG  Pick.  87; 
Fet.ple  V.  Itegmis  of  Vnivtrsiiij,  4  Mich.  98;  45  Cat.  G07.) 

But  we  think  the  better  and  more  reasonable  mle  is 
established  by  the  decisions  of  the  courts  of  New  York, 
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Oliio,  Indiana,  IlUnoia,  and  Iowa,  vhioh  liold  tbe  opposite 
doctrine,  ami  maintain  tbat  ivben  the  question  is  one  of 
public  rigbt,  and  the  object  of  the  meDdamua  ia  to  procure 
the  enforcement  of  a  public  duty,  the  relator  ia  not  re- 
quired to  sliow  tbat  be  lias  any  legal  or  special  interest  in 
the  result,  it  being  sufficient  if  he  shows  that  Le  is  inter- 
ested, as  a  citizen,  in  having  the  laws  executed  and  the  right 
eiiforced.  {People  v.  Collins,  19  Wend,  56;  People  v.  Hcdaey, 
37  N.  Y.  344;  Stale  ex  rel.  Huston  et  al.,  t.  CommiasloneTS 
of  Peiry  ComUy,  5  Ohio,  497;  Hie  CourUy  of  Ptfce  v. 
37*e  Slate,  11  111.  202;  Ciljj  of  Ottawa  v.  The  People,  48  Id. 
233;  Hall  ex  rel.  v.  PeopU,  52  Id.  307;  Hamilton  v.  TIte 
Slate,  3  Ind.  4J>2;  State  v.  County  Judge  of  Marshall  County, 
7  Iowa,  186.) 

We  ore,  however,  of  opinion  tbat  the  relator  has  a  direct 
and  special  interest  in  requiring  the  taxes  in  question  to  be 
collected,  and  even  upon  the  authority  of  the  Urst  of  tbe 
above  cited  coses,  assuming  it  to  be  the  duty  of  reapondents 
to  disregard  the  order  of  the  board  of  county  commissioners 
excepting  the  proceeds  of  mines  from  tbe  payment  of  the 
taxes  levied  for  school  and  railroad  bond  purposes,  to  ex- 
tend the  amoant  levied  for  said  pnrposes  upon  the  assess- 
taent-roU  of  the  proceeds  of  mines,  tbat  he  is  a  proper  party 
to  move  for  and  prosecute  the  writ.  The  constitution  pro- 
vides that:  "The  legislature  shall  provide  by  law  for  a  uni- 
form and  equal  rate  of  assessment  and  taxation,  and  shall 
prescribe  such  regulations  as  sball  secure  a  just  valuation 
of  all  property,  real,  personal  and  possessory,  excepting 
mines  and  mining  claims,  the  proceeds  of  which  aloue  sball 
be  taxed."  It  would  seem  to  require  no  argument  to  prove 
that  if  the  proceeds  of  mines  and  mining  claims  are  exempt 
from  the  payment  of  their  relative  portion  of  the  taxes  levied 
for  school  and  railroad  bond  purposes,  that  the  ratio  of  tax- 
atioD  must  necessarily  be  increased  upon  other  kinds  of  tax- 
able property,  and  the  owners  thereof  would  be  compelled 
to  contribute  more  than  their  due  share  toward  the  public 
burdens,  hence  tbe  relator,  being  a  citizen  and  taxpayer  of 
Storey  county,  is  manifestly  interested  in  requiring  that  the 
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proceeds  of  mines  and  mining  claims  within  the  county  bear 
their  equal  and  just  proportion  of  the  taxes  imposed. 

The  remaining  question  to  be  considered  relates  to  the 
Bufficiency  of  the  affidarit  upon  which  the  application  for 
the  mandamus  was  founded.  It  is  contended  on  behalf  of 
respondents  that  the  affidavit  does  not  state  facts  sufficient 
to  authorize  the  issuance  of  the  alternative  writ,  or  to  make 
it  peremptory. 

It  is  claimed  on  the  part  of  respondents  that  to  authorize 
the  issnance  of  the  aUemative  mandamus,  or  to  make  it 
peremptory,  it  was  inoombent  npon  the  relator  to  set  forth 
specifically,  in  his  affidavit  or  application,  all  the  facts 
which  are  necessary  to  show  the  dereliction  or  omission  of 
duty  on  the  part  of  respondents,  and  to  entitle  the  relator 
to  the  relief  which  he  seeks. 

Wo  do  not  understand  the  counsel  for  the  relator  as  contro- 
verting this  well  settled  I^al  proposition,  but  thoy  insist 
that,  notwithstanding  the  facts  are  to  be  specifically  set 
forth  as  claimed  by  respondents,  yet  the  proceeding  by 
mandamus  is,  nevertheless,  "in  all  essentials,  a  civil  action," 
nod  that  the  sufficiency  of  the  affidavit  is  to  be  determined 
by  the  rule  prescribed  by  the  civil  practice  act  of  this  state 
governing  pleadings  in  ordinary  civil  actions,  and,  there- 
fore, the  facts  stated  are  to  be  liberally  construed. 

Although  the  remedy  by  mandamus  is  prosecuted  in  the 
name  of  the  state  upon  individual  relation  or  information, 
and  instituted  for  the  purpose  of  enforcing  the  due  perform- 
ance of  ofScial  duty,  and  is  said,  "to  partake  somewhat  of  a 
criminal  nature,"  yet  the  proceeding  is  uniformly  declared 
by  the  courts  to  be  "a  civil  remedy  having  all  the  qualities 
and  attributes  of  a  civil  action,"  and  is  applied  solely  for 
the  protection  of  civil  rights.  (High's  Ex.  Hem.,  sees. 
8,  430;  Moses  on  Mandamus,  14,  194;  Browey  v.  O'Brien,  2 
Carter,  423;  McBaiie  el  al.  v.  The  People,  50  111.  503;  The 
State  ex  rel.  Byera  v.  Baileij,  Coimty  Judge,  7  Iowa,  391; 
Judd  V.  Driver,  1  Ean.  455.)  Besides,  in  this  state,  the 
proceeding  by  mandamus  is  provided  for  by,  and  consti- 
tutes a  part  of,  the  provisions  of  the  civil  practice  act,  and 
section  37,  which  declares  that:  "All  the  forms  of  pleadings 
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iu  civil  actions,  and  the  rales  by  which  the  Bufficiency  of 
the  pleadings  shall  be  determined,  shall  be  those  pi-escribed 
by  this  act,"  maoifeatlj  refers  to  the  pleadings  in  cases  of 
maDdamuB  as  well  as  to  the  pleadings  in  other  actions  or 
proceedinga  provided  for  by  the  act. 

The  aiternative  writ  and  the  return  thereto  are  usually 
regarded  as  constituting  the  pleadings  in  proceedings  by 
mandamus— the  writ  standing  iu  the  place  of  the  declara- 
tion or  complaint,  and  the  return  taking  the  place  of  the 
plea  or  answer  iu  an  ordinary  action  at  law.  This  court, 
however,  iu  the  case  of  Curtis  v.  McCuUough  (3  Nev.  202), 
declared  that  "  it  is  the  affidavit,  and  not  the  writ,  which 
under  our  practice  is  answered."  If  this  is  a  correct  view 
of  the  practice  under  the  tttatute  of  this  state,  it  follows  that 
the  affidavit  upon  the  writ  issues,  and  the  allegations  ot 
which  are  to  be  answered,  is  to  be  regarded  in  the  nature 
of  the  complaint  in  un  ordinary  civil  action.  But  whether 
it  is  the  affiilavit  or  the  writ  which  the  statute  requires  to 
lie  answered,  there  oau  be  no  doubt  that,  for  the  purposes 
of  this  motion,  tlie  affidavit  performs  the  office  of  a  com- 
plaint, and  the  sufficiency  thereof  is  alone  to  be  considered. 
(Civil  Pr.  Act,  sec.  466.) 

The  question,  therefore,  recurs  whether  the  affidavit,  con- 
sidered iu  the  nature  of  a  complaint  in  an  ordinary  civil 
action,  and  tested  by  the  rule  prescribed  by  the  practice 
act,  states  facts  sufficient  to  entitle  the  relator  to  the  relief 
which  he  seeks. 

Section  39  of  the  act  declares  that  the  complaint  shall 
contain  "a  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language."  This  provision 
of  the  act  is  uniformlyconstrned  by  the  courts  to  mean  that 
the  plaintiff  must  set  forth  in  his  complaint,  specifically, 
every  fact  iu  an  issnable  form,  which  is  necessary  to  estab- 
lish his  right  of  action,  or  which,  if  admitted  to  be  true,  or 
not  denied  by  the  defendant,  will  euable  the  court  to  grant 
the  relief  sought.  (1  Van  Bantvoord's  PI.  215-16,  and  author- 
ities cited.)  It  is  true,  section  TO  of  the  act  requii-es  that, 
for  the  purpose  of  determining  the  effect  of  a  pleading,  "its 
allegations  shall  be  liberally  construed,  with  a  view  to  sub- 
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stantial  justice  between  the  parties."  The  effect  of  this  sec- 
tion, in  our  opinion,  is  correctly  stated  in  1  Van  Sautvoord'u 
Pleadings,  774,  where  it  is  said:  "  Althongli  the  section  iu 
question  may  be  in  dome  sense  a  rule  to  determine  the  suffi- 
ciency of  the  pleadings,  yet  it  applies  merely  to  the  construc- 
tion of  the  language  and  the  terms  used,  and  has  no  reference 
to  the  question  of  the  sufficiency  of  the  facts  or  matters  of 
substance.  It  is  to  be  applied,  as  was  the  rule  under  the 
old  system,  mainly  where  words  are  equivocal  and  terms 
and  expressions  are  capable  of  different  meanings." 

Applying  these  principles  and  inles  of  constniction  to 
the  affidavit  under  consideration,  it  seems  quite  clear  to  us 
that  the  facts  therein  presented  are  insufficient  to  justify 
the  court  iu  awaiding  the  peremptory  mandate  against  cither 
of  the  respondents. 

Section  447  of  the  civil  practice  act  provides  that  the 
the  writ  may  be  issued  "to  any  inferior  tribunal,  corpora- 
tion,  board,  or  person  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  us  a  duty  resulting  from  an 
office,  trust,  or  station." 

The  principle  on  which  the  writ  of  maudamas  is  issued 
at  common  law  is  well  settled  by  the  authorities,  and  this 
provision  of  the  statute  seems  to  be  but  a  legislative  recog- 
uitiou  of  the  common  law  rule.  To  justify  the  issuance  of 
the  writ  to  enforce  the  performance  of  an  act  by  a  public 
officer,  two  things  must  concur:  the  act  must  be  one  the 
performance  of  "which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,"  and  an  actual  omission  on  the  part 
of  the  respondent  to  perform  it.  It  is  iucumbunt  on  tbo  re- 
lutor  to  show,  not  only  that  the  respondeut  has  failed  to  per- 
form the  required  duty,  but  that  the  performitnce  thereof 
is  actually  due  from  him  at  the  time  of  the  upplication. 
{Tap.  on  Mand.,  10;  Gomm'rs  of  Public  Schools  v.  County 
Comm'ra  of  A.  Co.,  20  Md.,  449;  State  v.  Carneij,  3  Kan. 
88;  State  v.  Burbaalc,  22  La.  An.  298;  Slate  v.  Dnbuckt,  24 
La.  An.  Ifi.) 

The  rule  which  is  to  govern  tho  issuance  of  the  writ 
is  clearly  indicated  iu  High's  Est.  Leg.  Item.,  sec.  12,  where 
it  iii  said:  "Mandamus  is  never  granted  in  anticipation  of 
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a  supposed  omission  of  duty,  however  strong  tlia  prasnmp- 
tion  may  be  that  tlie  persons,  wLom  it  is  sought  to  coerce  b; 
the  wvit,  ■will  refuse  to  perform  their  duty  when  the  proper 
time  arrives.  It  in,  thei^fore,  incambent  upon  the  relator 
to  show  an  actual  omissioQ  on  the  part  of  the  respondeDt  to 
perform  the  required  act,  and  since  there  can  be  no  snch 
omission  before  the  time  has  arrived  for  the  performance  of 
the  duty,  the  writ  will  not  issue  before  that  time.  lu  otlier 
words,  the  relator  must  show  that  the  respondent  is  actually 
in  default  in  the  performauce  of  a  legal  duty  tlieu  due  at  his 
hands,  and  no  threats  or  predetermination  can  take  the 
place  of  such  default  before  the  time  airives  when  the  duty 
should  be  performed,  nor  does  the  law  contemplate  such  a 
degree  of  diligence  as  the  performauce  of  a  doty  not  yet 
due." 

This  proceeding  relates  to  (he  duties  of  the  respondents 
in  respect  to  the  assessment  and  collection  of  the  tax  on 
mines  for  the  quarter  ending  June  30,  1875.  By  section  2 
of  the  act  entitled  "A.q  act  provldiug  for  the  taxation  of 
mines"  (Stat.  1871,  87),  it  was  the  duty  of  respondent  Gra- 
cey,  as  assessor  of  Storey  county,  to  prepai'o  aud  complete 
his  assessment-roll  for  said  quarter,  on  or  before  the  second 
Monday  of  August  following.  And  by  the  pro\'isions  of 
section  107  of  the  general  revenue  act  (Comp.  L,,  3219), 
he  was  required  to  attach  his  certificate  thereto,  and  deliver 
the  same,  together  with  the  sworn  or  affirmed  statemeuts 
provided  for  by  the  first  of  the  above-mentioned  acts,  to  the 
county  auditor,  "who  shall  examine  said  assessment^roll, 
aud  ascertain  that  the  assessments  therein  entered  comply 
with  the  sworn  or  affirmed  statements  relating  thereto." 
This  section  further  provides:  "And  in  cose  of  the  neglect 
or  refusal  of  any  person,  firm,  corporHtiou,  associution,  or 
company,  to  give  ths  statement,  as  herein  provided,  that 
that  fact  is  noted  as  heretofore  provided,  he  shall  then 
proceed  to  extend  on  such  quarterly  assessment-roll,  the 
taxes,  as  provided  in  this  act,  on  the  proceeds  of  mines. 
He  shall  add  up  the  columns  of  valuatioti,  us  set  down  in 
the  assessment-roll,  and  shall  prepare  u  statement  (which 
shall  be  under  oath)  of  the  total  number  of  tons  of  ore, 
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quartz  or  mmeral,  bearing  gold  and  silver,  listed  npon  said 
assdssment-rol],  the  total  valae  thereof,  the  total  amount  on 
vbiob  the  taxes  were  levied,  and  the  total  amount  of  taxes 
OQ  the  same,  which  statement  he  shall  immediately  forward 
to  the  controller  of  the  state."  Section  108  provides :  ' '  After 
adding  the  columns  of  valuation  and  extending  the  taxes,  as 
provided  in  the  preceding  section,  the  count;  auditor  shall 
attach  his  certificate  thereto,  and  shall,  on  or  before  the 
fonrtli  Mondays  in  February,  May,  August  and  November 
in  each  year,  deliver  the  assessment-roll  for  the  preceding 
quarter  respectively,  to  the  county  assessoi-  for  collection, 
and  shall  charge  the  assessor  with  the  full  amount  of  taxes 
levied." 

It  will  thus  be  seen  that  extending  or  entering  Uie  amount 
of  the  tax  levied  for  any  purpose  on  the  assessment-roll  of 
the  proceeds  of  mines,  is  no  part  of  the  duties  enjoined 
upon  the  assessor,  and  as  the  only  omission  of  duty  allied 
against  the  respondent  Gracey  is  that  "he  did  not  and  will 
not  correctly  assess  or  return  the  total  amount  of  tax  due 
from  the  mines  in  his  district,  the  county  of  Storey,"  it  is 
evident  that  neither  the  state  nor  the  relator  has  any  legal 
cause  of  complaint  against  him.  It  is  true,  the  form  of  the 
assessment-roll  prescribed  in  section  2  of  the  act  of  1871, 
contains  the  heading  of  a  column  for  extending  the  total 
amount  of  the  tuxes  levied;  but  when  the  section  is  read  in 
connection  with  sections  107  and  108,  and  section  16  of  the 
general  revenue  act,  it  is  apparent  that  that  column  is  de- 
signed for  the  auditor,  and  not  for  the  assessor. 

It  is,  however,  very  clear  that  the  board  of  county  com- 
missioners of  Storey  county  possessed  no  power  to  discrim- 
inate as  to  the  character  of  the  property  which  should  or 
should  not  be  subject  to  taxation.  That  is  a  question  for  the 
legislature,  subject  to  the  provisions  of  the  constitution.  It 
is  therefore  apparent  that  the  order  of  the  board  excepting 
the  proceeds  of  mines  from  the  operation  of  the  levy  of 
the  taxes  in  (question,  was  a  mere  nullity;  and  although  it 
was  the  plain  duty  of  the  respondent  McDonell,  as  auditor, 
to  disregard  said  order  and  to  enter  or  extend  the  taxes  thus 
levied  upon  said  assessment-roll,  yet  he  was  not  in  default, 
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or  gniltj  of  any  omission  of  official  duty  at  tlie  time  of  Ibe 
institution  of  tliia  proceeding,  the  statute  expressly  giving 
Lim  nntil  the  fourlli  Monday  (23d),  of  tlie  month  in  which 
to  perform  liis  duty  in  that  regard. 

It  is  insisted,  however,  on  the  part  of  the  relator,  that  the 
alternative  writ  was  pi-operly  granted  against  the  auditor 
and  shonld  be  made  peremptory,  notwithstanding  the  time 
allowed  by  the  statute  for  extending  the  taxes  in  question 
had  not  expired  when  thi's  proceeding  was  instituted.  The 
argnnaent,  in  substance,  is  that  unless  the  writ  issues  before 
the  expiration  of  the  designated  time,  the  remedy  by  man- 
damus is  lost  to  the  people;  that  it  would  then  be  too  late, 
because  the  assessment-roll  would  be  in  the  hands  of  the 
iisseBsor,  and  the  auditor  not  having  authority  to  i-equire  a 
re-delivery  thereof,  would  be  unable  to  perform  the  requii'ed 
act;  and  inasmuch  as  the  writ  wilV  not  lie  to  compel  the  per- 
formance of  an  act  which  the  respondent  la  powerless  to 
perform,  there  would  be  no  adequate  remedy  against  him. 

It  is  true,  the  statute  authorizes  the  issuance  of  the  writ 
"  in  all  cases  where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law;"  and  it  may  be, 
as  the  counsel  for  the  lelator  suggest,  that  if  the  assessment- 
roll  is  delivered  to  the  assessor  before  the  tax  is  extended 
thereon,  that  the  auditor  would  not  have  the  power  afterwards 
to  recall  it  for  the  purpose  of  making  the  required  exten- 
sion. The  court,  however,  cannot  anticipate  that  the  auditor 
will  not  perform  his  duty  within  the  time  prescribed  by  the 
statute,  and  an  actual  default  or  omission  of  duty  is  just  as 
essential  a  prerequisite  to  the  issuance  of  the  writ  as  is  the 
want  of  an  adequate  remedy  in  the  ordinary  coui-se  of  law. 
The  principle  which  has  for  many  years  governed  the  ad- 
ministration of  the  law  of  mandamus  in  England,  has  been 
uniformly  adopted  by  the  courts  in  the  United  States,  both 
federal  and  state,  and  we  are  satisfied  that  the  statute  of  this 
state  is  but  a  legislative  recognition  of  the  law  as  thus  ad- 
ministered; and  in  the  language  of  Crozier,  C.  J.,  in  the 
case  of  I'he  State  ex  rd.  Price  v.  Carney  et  al.,  Biipra:  "  The 
court  has  taken  some  pains  to  find  a  case  in  which  the  writ 
^as  allowed  before  the  time  at  which  the  law  required  the 
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act  to  be  performed  had  elax>sed;  and  altbongli  the  examiu- 
atioD  has  extended  to  all  the  books  likely  to  tlirow  light 
npoD  the  subject  within  oar  reach,  no  snch  case  lias  been 
found,  nor  Lua  one  sach  been  cit«d  by  counsel.  Ou  tho  con- 
trary, we  Lave  found  an  unbroken  current  the  other  way." 

We  are,  therefore,  of  opinion  that  the  application  for  the 
mandamas  in  this  case  was  premature,  and  for  that  rea- 
son must  be  dismissed  as  against  both  of  the  respondents. 
This  conclusion  renders  it  aunecessary  to  consider,  or  at 
least  to  express  any  opinion  in  respect  to  the  other  qnes* 
tions  presented  or  discussed  in  the  briefs  of  counsel,  and  wo 
do  not  desire  to  be  understood  as  expressing  any  opinion 
whatever  upon  them.  It  is  therefore  ordered  that  the  alter- 
native writ  and  proceeding  be  dismisBed. 


[No.  77G,] 
THE  HUMBOLDT  MILL  AND  MINING  COMPANY, 
Appellakt,  v.  W.  E.,TEEBT,  JOHN  A.  FRIEND, 
L.  E.  DOAN  ANB  RICHARD  NASH,  Sberitf,  Ke- 

8P0NDEST3. 

FoBM  or  JcDcuKNT. — The  safficiency  of  llio  wiitiog,  claimed  to  be  a  Jadg- 
meiit,  shonld  alway b  be  tested  by  its  aabatauce  riitber  lluiD  itH  form. 

Idem— JDi>auE>rr  or  Confession.^ — Where  n  statemeDt  and  offldavit  of  con- 
fession authorizing  Ibe  tntry  of  judgment  was  &lud  vritb  (ho  clerk  .iiiil 
the  clerk  copied  (he  stnteniout  and  afSdsvit  in  the  julgiuent  book  nml 
added;  -'JudgmeDt  entered  April  14,  A.  n.  1874;  Alteet,  J.  H.  Job,  clerk," 
and  iodorsed  tho  same  on  the  back  of  tho  Etatement:  Iltlil,  that  (his 
coDbtitates  a  valid  judgment.     {litalty,  J.,  dtssenlinir.) 

Idku. — Tlia  statement  and  indorsement  ds  cuteri  d  in  the  judgment  book  \ii\s 
evidently  intended  as  a  determination  of  the  rights  of  the  parties  to  Iho 
oonfeesiou,  end  it  clear);  sboVB  in  iulelligible  langnnge  tbe  relief  granted. 

Ipick — Clbbx's  DtniBs,  MiMSTiBui..^In  proceedings  nnder  the  statnte 
BDtboriziug  a  jadgment  b;  confession  there  in  no  snit,  no  recovery  or 
adjadicatioQ.  Tbe  statote  ei^tressly  authorizes  the  clerk  to  cntiT  tho 
judgment.  The  cletk  is  not  invested  ivitb  an;  judicial  functions.  It  Im 
bis  dniy  to  enter  a  judgment  aod  he  cnii  only  enter  ench  a  jndgment  as 
the  parties  tbeniBelvee  have  eipresaly  authorized  by  their  statement. 

Idn — AuTHOHiTi  TO  EsTEB  JuonuKNT. — The  authority  to  enter  the  judg- 
ment is  deriveil  from  (he  statute  and  the  etatt^nient.  Tbe  words  "  jiulg- 
meut  entered,"  mast  bs  considered  in  connection  with  tbe  statement. 
Ihe  aCalemeut  nith  the  fudorsemeut  and  eutry  of  the  clerk,  with  snlll- 
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cient  wrtaintj,  exbibito  the  partieN,  the  snbject>mRtt«r,  and  the  Teimlt, 
aud  iinbatautiully  coiupIieB  vith  the  proviuouB  ot  the  Btatat«,  1  Comp. 
L.  1422.  (_Bfalls,  J.,  dhmeniiag.) 
Ibum— Effbct  of  Enthi  op  Jddomekt.— The  enlry  of  the  judgment,  aa  mada 
by  the  clerk,  is  a  final  detenu inatiou  of  the  rights  of  the  pdrtiea,  and 
-would  be  a  bar  to  aaj  snit  that  might  be  btongbt  apoQ  the  promiasor; 
note  or  indebtedn^as  mentioned  in  the  atateiueDt  of  ooufsBuiou. 

Appeal  from  the  District  Court  of  the  Foarth  Jadioial 
District,  Humboldt  County. 

The  facts  are  stated  in  the  opinion  of  the  Coatt. 

Robert  M.  Clarke  and  M.  S.  Bonnjfield,  for  Appellant. 

I.  There  was  no  valid  or  sufficient  judgment  entered  by 
the  clerk  upon  the  statement  of  confession.  There  was  no 
judgment  entered  ii{)on  the  statement.  There  whb  no  judg- 
ment  entered  in  the  judgment  book.  There  was  no  judg- 
ment roll.  (1  Comp.  Laws,  sees.  1208,  1264,  1420-22; 
Freeman  on  JudgmejUs,  sees.  47,  50-52;  3  Clark,  474,  480; 
3  Wis.  362-4;  39  111.  9-13;  20  Ala.  298;  13  How.  Pr.  289; 
3  Or.  406-411;  54  111.  189.) 

II.  The  court  has  jurisdiction  to  restrain  the  sale  of  ap- 
pellant's property  on  execution,  although  there  be  no  valid 
judgment  to  support  the  execution,  because  if  the  sale 
were  consummated  and  the  sheriff's  deed  executed,  the 
purchaser  would  acquire  such  an  adverse  claim  as  would 
lay  the  foundation  of  an  action  in  equity  to  determine  it. 
(Civ.  P.  Act,  see.  256;  Scorpion  S,  M.  Co.  v.  Maisano,  10 
Kev.  370.) 

One  of  the  principal  grounds  of  equity  jurisdiction  is 
the  prevention  of  suits  at  law  or  in  equity,  and  the  preven- 
tion of  costs  and  expenses.  Wherever  a  suit  might  result 
from  the  act  complained  of,  if  equity  did  not  interfere  to 
prevent  it,  equity  will  interfere.  (High  ou  Injunctiotie,  sec. 
147;  7  Veeey,  Jr.,  413-415;  46  111.  122,)  ' 

The  deed  of  the  sheriff,  upon  the  side  on  the  execution 
of  the  respondents  would  have,  of  course,  the  same  effect 
as  if  the  deed  were  executed  directly  by  Ginaca  and  Gintz; 
and  if  placed  upon  record  it  would  naturally  oi-eate  doubts 
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a3  to  the  Tftlidity  as  against  the  jadgtnent  creditors,  of  the 
previous  transfer  to  the  appellant. 

Such  deed  is  calculated  to  create  uneasiness  in  the  ap- 
pellant, and  to  awaken  saspicions  in  others  of  the  exUtence 
of  concealed  defects  in  the  title,  and  must  thus  teud  to  de- 
preciate the  Tiiliie  of  the  property  in  the  market,  and  to 
embarrass  the  owner  in  its  sale  or  use  as  Becurity.  Against 
the  casting  of  a  shade  in  this  way  npon  its  title,  is  not  ap- 
pellant entitled  to  the  preventive  remedy  by  injunction  ? 
(U.  S.  Sank  v.  Sckuilz,  2  Ham.  471;  Noi/on  v.  Beavet-  el  al., 
5  Ham.  179.) 

Must  not  the  judgment  be  entered  in  court,  and  is  it  not 
the  judgment  of  such  court?  (Civ.  Pr.  Act,  sec.  361;  4 
Kan.  294.) 

J.  B.  Mayshall,  for  Bespondent. 

I,  The  judgment  is  good  as  between  Terry,  Friend  and 
Doan,  and  Ginaca  &.  Giutz,  and  the  plaintiff  in  this  suit  not 
being  a  creditor  of  Ginaca  &  Gintz,  cannot  attack  or  set 
aside  the  judgment  on  the  grounds  of  defects  or  fraud  in 
the  statement  or  judgment.  {Lee  v.  Figff,  37  Cal.  328.) 
Oioaca  tic  Gintz,  tho  defendants,  in  the  statement  and  con- 
fessed judgment  are  not  parties  to  this  action.  They  make 
no  complaint  against  the  statement  or  judgment.  The 
plaiulifT  in  this  suit  having  no  interest  in  the  confessed  judg- 
ment, except  80  far  as  the  judgment  lien  affects  its  property 
purchased  of  Ginaca  &  Gintz,  subsequent  to  the  judgment 
by  coufession,  and  as  appears  by  the  complaint  in  this  ac- 
tion, with  full  knowledge  of  the  lien  of  said  judgment,  can- 
not interfere  with  the  judgment  confessed  by  Ginaca  & 
Gintz.  {Marriner  v.  Smiih,  27  Cal.  651;  Freeman  on  Judg., 
2d  ed.,  sec.  612.) 

U.  The  actn  of  fraud  on  which  the  charge  13  based  are  not 
specified,  and  for  that  reason  the  complaint  is  not  sufficient. 
{Semple  v.  Hagar.  27  Cal.  163;  Kent  v.  Snyder,  30  Cal.  666; 
C'agOe  v.  Bader,  23  Cal.  75;  Meeka-  v.  Ham-U,  19  Cal.  278.) 

III.  If  the  judgment  is  void  because  of  irregularities  of 
the  clerk  in  entering  it,  an  injunction  to  restrain  its  enforce- 
ment cannot  be  granted.     The  remedy  is  by  application  to 
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the  district  court  to  qaash  the  execution.     {SancfKS  v.  Car- 
riaga,  31  Cal.  170;  Logan  v.  Bilkgaes,  16  Cnl.  200.) 

IV.  It  tho  clerk  erred  aa  to  form  in  entering  the  jadg- 
ment  by  confeseion  the  remedy  ia  by  appeal.  A  bill  in 
equity  to  set  aside  the  judgment,  and  enjoin  esecutioo  and 
sale,  cannot  be  sustained.  {Freeman  ou  Judg.,  2d.  ed,, 
sees.  487,  532-34;  Hunter  v.  Booh,  17  Cal.  418;  Comatock  v. 
Clemens,  19  Id.  77;  Chipmanv.  Bowmaii,  14  Id.  157;  Bond 
V.  Pacheco,  30  Id.  630.) 

V.  The  judgment  described  in  the  complaint  is  a  good 
and  valid  judgment.  (1  Comp.  Laiva,  sec.  1208;  Freeman 
ou  Judg.,  2d  ed.,  sees.  2,  48-51,  129;  Kramer  v.  Bet/man,  9 
Iowa,  114;  Gregory  v.  Nelson,  41  Cal.  278;  Per/cim  v.  Sieira 
Nevada  S.  M.  Co.,  10  Nev.  405;  Hempstead -v.  Drumnioud,  1 
Pin.  Wis.  535.) 

VI.  The  jndgment  as  entered  shows  the  parties,  the  mat- 
ter in  dispute,  and  the  result.  "The  form  is  immaterial." 
(Freeman  on  Judg.  sees.  47-55;  Lynch,  v.  Kelly,  41  Cal.  232; 
Pelkr  V.  Mullinev,  2  John.  181;  Gaim  v.  Bdts,  2  Doug. 
Mich.  99;  Bai-retl  v.  Gai-ragan,  16  Iowa,  47;  Anderson  t. 
Klmbrovgh,  5  C.old.  Tenn.  260;  Elltolt  t.  Blorgan,  3  Harr. 
Del.  216;  Monre'a  Ex'rs.  v.  Lnniiey,  3  Harr.  28;  Rogere  et  al. 
V.  Gosmll,  61  Mo.  468;  44  N.  T.  376;  Shc-^nl  v.  JUcMel, 
38  Cal.  72;  Hamilton  v.  Ward,  4  Tex.  360.) 

By  the  Court,  Hawlet,.  C.  J. : 

This  action  was  instituted  by  appellant  to  enjoin  the  sale 
of  certain  property  purchased  by  it  from  J.  Giuoca  and  A. 
Qintz,  which  the  respondent  Nash,  as  sherifT,  was  pi-oceed- 
ing  to  sell  under  and  by  virtue  of  a  writ  of  execution,  issued 
upon  a  judgment  obtained  by  respondents,  Ten'y,  Friend 
nod  Doane,  against  said  Ginoca  and  Gintz,  prior  to  the  sale 
of  the  property  to  appellant,  upon  the  ground  that  said  re- 
spondents had  no  valid  judgment  against  said  Qiuaca  and 
Gintz. 

Bespondents  interposed  a  demurrer  to  the  complaint, 
upon  the  ground  that  it  did  uot  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court  sustained  the  demur- 
rer, and  gave  judgmeut  in  favor  of  respondents  for  tlieii 
costs. 
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1.  The  judgment  obtained  aguinst  Ginaca  and  Oictz  was 
a  jadgment  by  confession.  It  is  admitted  that  the  gtate- 
ment  and  afSdavit  of  oonfession,  authoriziDg  tbe  entiy  of 
jndgment,  conform  in  evei-y  respect  to  tlie  provisions  of  sec- 
tion 360  of  the  civil  practice  act.     (1  Comp.  L.  1421.) 

The  clerk  copied  the  statement  and  affidavit  in  the  jnd^;- 
ment  book,  and  added  these  vords:  "Judgment  entered, 
April  14,  A.  D.  1874.  Attest  J.  H.  Job,  clerk,"  and  indorsed 
the  same  on  the  back  of  the  statement.  Appellant  contends 
that  this  is  not  &  judgment.  The  statute  wliich  authorizes 
a  jndgment  by  confession  to  be  entered  without  action,  and 
requires  n  atatemeut  in  writing  to  be  made,  signed  by  the 
defendant  and  verified  by  his  oath,  declares  that:  "The 
statement  shall  be  filed  with  the  clerk  of  tbe  court  in  which 
the  judgment  is  to  be  entered,  who  shall  indorse  upon  it 
and  enter  in  the  judgment  book  a  judgment  of  such  court 
for  the  amount  confessed,  with  ten  dollars  costs.  The 
jndgment  and  affidavit,  with  the  judgment  indorsed,  sliall 
thereupon  become  the  judgment  roll."     (1  Comp.  L.  1422.) 

It  is  the  usual  practice  of  clerks  in  entering  the  jadgment 
to  refer  to  the  statement  and  affidavit,  and  then  to  use  the 
formal  words:  It  is,  therefore,  by  reason  of  the  law  and 
tbe  premises  considered  that  said  plaintifiT  *  *  do  have 
and  recover  of  and  from  said  defendant  *  *  the  said 
sum  of  *  *  etc.,  and  sucii  a  practice  ought,  for  obvious 
reasons,  to  be  encouraged  and  commended.  There  is,  how- 
ever, no  special  form  absolutely  necessary.  The  sufficiency 
of  the  writing  claimed  to  be  a  judgment  should  always  be 
tested  by  its  substance  rather  than  its  form.  "If  itnppears 
to  have  been  intended  by  some  competent  tribunal  as  the 
determination  of  the  rights  of  the  parties  to  au  action,  and 
shows  in  intelligible  language  the  relief  granted,  its  claim 
to  confidence  will  not  be  lessened,  by  a  want  of  technical 
form,  nor  by  the  absence  of  language  commonly  deemed 
especially  appropriate  to  formal  judicial  records.  The 
entry  of  a  jndgment,  like  every  other  composition,  should 
be  comprised  of  those  words  which  will  express  the  idea 
intended  to  be  conveyeil  with  the  utmost  accuracy.  It 
should  also  be  a  model  of  brevity,  uud  should  contain  uo 
unnecessary  directions."     {Freeman  oh  Judgments,  see.  47.) 
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Applying  these  rules  to  this  case,  is  not  the  statement 
and  indoraement,  as  entered  iu  the  judgment  book,  a  judg- 
ment? We  think  it  ia.  It  was  evidenttj  intended  as  a 
determination  of  the  rights  of  the  parties  to  the  confession, 
and  it  clearly  shows,  iu  intelligible  language  the  relief 
granted.  The  statement  is  signed  bj  Ginaca  &  Giotz,  and 
conciBely  states  the  facts  out  of  which  the  indebtedness, 
from  them  to  Terry,  Friend,  and  Doan,  arose;  the  amount 
of  such  inde'btedness;  and  the  fact  that  they  had  executed 
and  delivered  to  said  parties  a  promissory  note  for  said 
amount,  a  copy  of  which  is  set  out  in  the  statement.  It 
then  authorizes  "the  entry  of  judgment  on  said  noteogidiist 
us  and  in  favor  of  W.  E.  Terry,  John  A.  Friend,  and  L.  E. 
Doan,  iu  the  sum  of  four  thousand  six  hundred  and  fifty 
($4,6ii0)  dollars  ia  United  States  gold  coin,  and  that  said 
judgment  draw  interest  from  date  until  paid  at  the  rate  of 
one  and  one-half  (1^)  per  cent,  per  month,  payable  in  like 
gold  coin." 

We  are  of  the  opinion  that  the  legal  effect  of  the  entry 
and  indorsement  made  by  the  clerk  is  the  same  as  if  the 
clerk  had  indorsed  on  the  back  of  the  statement,  and  entered 
in  tlie  judgment  book,  a  formal  judgment  iu  strict  compliance 
with  the  provisions  of  the  statute.  In  proceedings  under 
the  statute,  autboriziog  a  judgment  by  confessiou,  there  is  no 
suit,  no  recovery  or  adjudication.  {Bli/ck'nburg  v.  Norihrop, 
13  How.  Pr.  290.)  Th^  statute  expressly  authorizes  the 
clerk  to  enter  the  judgment.  The  clerk  ia  not  invested  with 
auy  judicial  functions.  "He  cannot  call  tbe  parties  before 
him  and  adjudicate  or  pass  upon  their  rights."  (Hrmpslead 
v.  Dnimnuyiid,  1  Wis.  536. )  His  duties  are  purely  minis- 
terial. He  has  nothing  to  consider,  order,  adjudge  or  de- 
cree. It  is  his  duty  to  enter  a  judgment;  and  he  can  only 
enter  such  a  judgment  as  the  parties  themselves  have  ex- 
pressly authorized  by  their  statement.  In  judgments  by 
confession,  as  in  judgments  bydefai^lt:  "The  statute  di- 
rects the  judgment.  The  clerk  acts  as  the  agent  of  the 
statute,  in  writing  out  and  filing  its  judgment  among  the 
records  of  the  court."  (Freeman  on  Judgments,  sec.  129.) 
The  form  of  the  judgment  is  not  material.     If  it  containa 
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the  tmbstunce  required  by  law,  it  is  Bafficieot.  (Slouiera  t. 
MilUdge  ei  ol.  1  Iowa,  150;  Barrett  v.  C/an-at/av,  16  Iowa, 
48.) 

At  common  law,  judgments  are  defined  as  "  the  sentence 
of  the  law,  pronounced  by  the  court  upon  thematter  contaiuod 
in  the  record."  (3  Bkckstoue  Com,  395.)  Oar  stntnte 
gives  the  following  definition:  "A  judgment  is  the  final  de- 
termination of  the  rights  of  the  parties  in  the  action  or  pro- 
ceeding." (1  Comp.  L.  1208.)  Porfurther  definitions,  see 
Perkim  v.  Siet-ra  Nevada  S.  M.  Co.,  (10  Nev.  411,)  and  the 
authorities  there  cited. 

Th^  judgment  must  accord  with,  and  be  wan-anted  by  the 
pleadings.  The  facts  need  not  necessarily  be  recited  in  the 
judgment.  {Hamilton  v.  Ward,  4  Tex.  360;  Ellioli  y.  Mm-- 
gan,  3  Hiirrington,  Del.  316;  Shfpvrd  t.  McNeil,  38  Cal.  73.) 
The  reasons  announced  by  the  court  to  snstaiu  its  decision, 
and  the  award  of  execution  often  contained  in  the  record, 
constitute  no  part  of  the  judgment,  (Freeman  on  Judgments, 
sec.  2)  which  should  always  be  but  n  simple  seuteoce  of  the 
law  upon  the  ultimate  facts  admitted  by  the  pleadings  or 
found  by  the  court,  (Grego)-y  v.  Nelson,  41  Cal.  282.)  The 
statute  does  not  prescribe  any  form  for  the  entry  of  a  judg- 
ment. It  simply  provides  that :  "The  clerk  shall  keep  among 
the  records  of  tlie  court  a  book  for  the  entry  of  jntlgmeijts, 
to  be  called  the  "judgment  book,"  in  which  each  judgment 
shall  be  entered,  and  shall  specif j clearly  the  relief  granted, 
or  other  determination  of  the  action."  (1  Comp.  L.  1264.) 
'  In  Ordinary  v.  McClnre,  Johnson,  J,,  in  delivering  the 
opinion  of  the  conrt,  said:  "In  the  absence  of  any  stittutory 
or  other  positive  regulation,  each  department  of  tlie  judi- 
ciary must  be  left  to  adopt  and  pursue  its  own  formula  in 
its  proceetlings,  because  neither  of  them  has  the  potver  to 
prescribe  in  these  matters  for  the  others.  "With  respect  to 
matters  of  substance,  there  are  certain  requisites  however, 
which  equally  apply  to  every  jurisdiction,  and  without 
which  legal  proceedings  would  be  useless  and  unneceasary. 
In  addition  to  the  ordinary  circumstances  of  time  and  place, 
they  shonld,  for  the  most  obvious  reasons,  exhibit  tlio  par- 
ties, the  subject-mattot  in  dispute,  and  the  result.    These 
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facts  beJDg  ascertained,  tlte  legal  coDseqneoaea  follow  of 
course,  whatever  maj  be  the  pliraseologj  used."  (1  Bailej, 
S.  Gar.  Law.,  8.)  This  case,  and  tbe  general  principle  it 
euQDciates,  has  been  frequently  quoted  witb  approval. 

Freeman,  in  bis  work  on  judgments,  after  mentioniog  tbe 
fiict  that  tbe  authorities  are  not  altogether  consistent,  sajs: 
"I  tbiuk,  however,  that  from  the  cases,  this  general  state- 
ment may  be  safely  made:  Tliat  whatever  appears  upon  its 
face  to  be  intended  as  the  entry  of  a  jadgment,  will  be  re- 
garded as  sufficiently  formal  if  it  show :  First.  The  relief 
granted;  and,  Second.  That  the  grant  was  made  by  the 
court  in  whose  records  the  entry  is  written.  In  specifying 
the  relief  granted,  the  parties  of  whom  and  for  whom  it  is 
given,  must,  of  course,  be  sufficiently  identified."    (Sec.  50.) 

In  the  case  under  consideration  the  authority  to  enter 
tbe  judgment  is  derived  from  the  statute  and  the  statement, 
aud  wo  are  of  opinion  that  the  statement,  the  indorsement, 
anil  entry  of  the  clerk,  with  sufficient  certainty  exhibits  the 
parties,  the  subject-matter,  aud  the  result.  It  substan- 
tially complies  with  the  provisions  of  tbe  statute  in  specify- 
ing clearly  "  the  relief  granted,"  and  in  intelligible  language 
gives  the  "determination  of  the  action."  The  judgment  is 
entered  in  accordance  with  tbe  recitals  in  the  statement  of 
confession.  The  words  judgment  eniei-ed  must  be  considered 
in  connection  with  Bald  statemeut.  What  judgment  then  is 
entered?  Is  it  not  the  one  authorized  by  the  statemeut? 
The  only  reasonable,  fair  and  legal  construction  to  be  given 
to  the  entries,  as  made  by  tbe  clerk  in  the  judgment  book,  is 
tliat  the  judgment  entered  is  in  favor  of  the  plaintiffs,  Terry, 
Friend  and  Doan,  and  against  the  defendant,  Ginaca  &  Gintz, 
for  the  sum  of  $4650,  with  interest  thereon  at  the  rate  of 
one  per  cent,  per  month.  This  is  the  only  judgment  that  is 
authorized  by  the  statement,  and  it  is  the  legitimate  con- 
clusion that  naturally  and  regularly  follows  from  the  prem- 
ises of  law  and  fact.  The  entry  is  a  final  determination  of 
tlie  rights  of  the  parties,  and  would  be  a  bar  to  any  suit  that 
might  be  bronght  upon  the  promissory  note  or  indebted- 
ness mentioned  in  the  statement  of  confession.     {Johnsoii  v. 
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Gillett,  52  III.  360;  Feltej-  i.  Mulliner,  2  Jotn.  181;  Gaives 
V.  lietts,  2  Dong.,  MicL.  100;  Lynch  v.  Kelley,  41  Cal.  232.) 

There  usually  is,  and  ongUt  always  to  be,  sufficient  per- 
sonal pride  to  iniiuce  the  clerks  of  the  district  courts  to 
keep  their  records  iu  some  regular  and  appropriate  manner; 
but  courts  have  seldom  held,  and,  in  our  opinion,  ought 
never  to  hold,  that  a  slight  departure  from  the  established 
and  approved  form  of  entering  an  order  or  judgment  would 
invalidate  all  subsequent  proceedings,  when  npon  the  face 
of  the  entry  made  by  the  clerk,  the  substance  of  the  order, 
or  judgment,  is  clearly  manifest.  While  it  is  true  that  the 
language  of  the  judgment  in  this  case  is  not  in  hurmouy 
with  the  approved  forms  in  general  use,  and  is  not  such  as 
pnrely  technical  rules  require,  nor  such  as  clerks  skilled  in 
their  duties  would  be  apt  to  use;  yet  we  are  of  the  opinion 
that  upon  the  reasou  and  justice  of  the  law,  as  well  as  the 
rules  established  by  decided  cases,  the  essential  attributes, 
the  substance  of  a  judgment  exists,  and  that  the  record,  as 
made  by  the  clerk,  must  be  coDsidered  and  treated  as  a 
valid  judgment. 

The  clerk  having  made  the  proper  entries  of  the  judg- 
ment under  the  appropriate  heads  iu  the  docket  kept  by 
him,  the  judgment  became,  and  was,  a  valid  lieu  upon  the 
property  purchased  by  appellant  (1  Comp.  L.,  1267),  and 
the  sheriff  was  authorized  to  sell  the  same  under  and  by 
virtue  of  the  writ  of  execution  issued  upon  said  judgment. 

The  judgment  of  the  district  court  is  afSrmed. 

"Beatiy,  J.,  dissentii^: 

I  think  the  complaint  in  this  action,  properly  construed, 
presents  a  case  materially  different  from  that  stated  in  the 
opinion  of  the  court;  but  as  counsel  on  both  sides  have 
assumed  in  the  argument  that  the  clerk  did  copy  the  state- 
ment and  affidavit  of  Giuaca  &  Griutz,  with  his  indorsement 
thereon,  into  the  judgment-book,  and  did  make  sufficient 
entries  in  the  judgment-docket,  it  is  perhaps  allowable  to 
decide  the  cose  upon  that  assumption,  more  especially  as  it 
is  probably  in  accordance  with  the  actual  facts  outside  of 
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tlio  record.  Even  upon  tbe  asaumption  of  those  facts,  how- 
ever, I  dissent  from  the  opinion  and  judgment  of  Ihe  coart. 

There  is  no  doubt  that  the  statement  and  affidavit  of 
Ginaca  &  Giutz  were  sufficient  to  authorize  a  judgment  in 
favor  of  Friend  and  Terry:  aud  that  tbe  entry  of  judg- 
ment for  the  amount  confessed,  and  the  other  acts  to  be 
performed  by  the  clerk  thereupon  were  purely  ministerial. 
It  was,  nevertheless,  essential,  in  my  opinion,  that  they 
should  be  performed.  A  judgment-lien,  if  not  the  creature 
of  the  statute,  is  at  least  dependent  for  its  acquisition  upon 
compliance  with  statutory  provisions,  and  it  does  not  attach 
until  the  prescribed  steps  have  been  token. 

The  docketing  of  a  judgment  is  a  purely  ministerial  func- 
tion, yet  no  one  would  contend  that  on  undocketed  judg- 
ment constitutes  a  lien  of  itself.  To  my  mind  there  is,  in 
this  respect,  no  difEerenco  between  a  failure  to  docket  and 
a  failure  to  enter  a  judgment;  or,  if  there  is  any  difference, 
the  failure  to  docket  would  seem  to  be  the  slighter  omis- 
sion of  the  two.  The  judgment  is  the  principal  thing;  the 
docketing  is  an  incident.  Each  may  be  essential,  but  it  is 
the  judgment  which  lies  at  the  foundation  of  the  right. 
The  docketing  merely  imparts  constructive  notice  of  the 
existence  of  the  judgment;  and  it  might  be  held,  without 
any  violation  of  the  spirit  of  the  statute  certainly,  that 
actual  notice  of  its  existence  would  dispense  with  the  dock- 
eting. 

The  court,  however,  holds  that  in  this  case  there  was  a 
substantial  compliance  with  the  statute.  I  do  not  think  so. 
The  first  thing  tJie  clerk  was  required  to  do  upon  the  filing 
of  the  statement  and  affidavit  was  to  indorse  thereon  a 
"judgment"  for  the  amount  confessed,  with  ten  dollars 
costs,  and  then  to  enter  that  judgment  in  the  judgment- 
book.  (Comp.  Ijaws,  sec.  1422.)  The  word  "judgment" 
has  a  meaning  as  certain  as  the  word  "horse,"  and  the 
statute  is  explicit  (Sec.  1264)  that  it  shall  specify  clearly 
the  relief  granted,  or  other  determinattou  of  tbe  action," 
Then  unless  the  words  "judgment  entered  April  11,  A.  D. 
1874,"  come  up  to  this  definition  of  a  judgment — and  clearly 
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tbey  do  not — there  waa  no  compliance  with  tlie  first  reqnire- 
ment  of  the  law. 

Aa  to  the  entry  in  the  jndgment-book,  that  19,  in  ray 
opinion,  eqnally  insufficient.  It  should  have  been  a  copy 
of  a  judgment  indorsed  on  the  statement  and  affidavit.  In- 
stead of  tliat  it  is  a  copy  of  a  statement  and  affidavit  them- 
selves, and  of  an  indorsement  -which  is  no  judgment.  It  is 
tme  that,  by  reading  the  statement  and  affidavit,  we  can 
arrive,  by  a  process  of  construotiou,  at  a  knowledge  of  what 
tbo  judgment  onght  to  have  been,  and  so  we  could  have 
done  if  the  words  "judgment  entered,"  etc.,  had  not  been 
indorsed.  It  is  no  compliance  with  the  law,  however,  to 
copy  into  the  jndgment-book,  papers  from  which  a  lawyer 
can  infer  a  judgment.  The  sentence  of  the  law  must  be 
written  out,  and  according  to  the  mie  quoted  from  Free- 
man by  the  court,  it  must  show  what  relief  is  granted,  to 
whom  and  from  whom.  It  will  not  do,  where  a  case  has 
been  tried,  to  make  a  copy  of  the  pleadings  and  verdict  and 
atop  there;  or,  in  case  of  a  default,  to  copy  the  complaint, 
summons,  proof  of  service,  and  note  oftho  default,  and 
sto[)  there. 

In  still  another  essential  particular  the  clerk  failed  to 
comply  with  the  law.  It  was  necessary  for  hira  to  make 
and  file  a  judgment-roll  before  docketing  the  judgment. 
H©  made  no  judgment-roll,  and  the  materials  of  such  a  roll 
have  never  had  an  existence.  It  must  consist  of  the  statement 
and  affidavit,  "with  the  judgment  indorsed."  (Section  1422.) 
But  there  never  was  any  judgment  indorsed  on  tho  stiite- 
tnent,  and  consequently  there  was  no  roll  and  could  be  none. 
In  the  opinion  of  the  court  it  seems  to  be  assumed  that  the 
existence  of  a  roll  was  not  essential;  but  I  think  otherwise. 
The  allegations  in  the  complaint  amount  to  this:  There  is 
no  judgment  unless  the  words  "judgment  entered,"  etc., 
indorsed  on  the  statement,  amount  to  a  judgment.  The  de- 
murrer confesses  the  truth  of  that  allegation,  and  the  ques- 
tion presented  ia  exactly  the  same  as  would  arise  if  these 
papers  had  been  offered  in  evidence  upon  an  issue  of  nut 
ticl  record.  Upon  that  issue  it  is  said  the  judgment-roll  is 
the  exclusively  admissible  evidence.    Why?   Because  it  is 
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in  the  roll  that  the  judgment  exists.  I  know  of  but  one  case 
in  wliicit  it  Iios  been  held  tbat  evidence  of  the  existence  of 
a  juilgmeut  is  to  be  found  otiteide  of  the  judgment-roll — 13 
Minnesota,  46. 

lu  several  cases  referred  to  by  Freemaa  (section  87),  it  is 
Leid  that  the  omission  of  the  mere  clerical  duty  of  tacking 
together  the  papers  comprising  the  judgment-roll  does  not 
iuvalidate  the  judgment,  but  in  oil  of  them  it  is  said  or  as- 
Bumed  that  the  materials  of  such  a  roll  must  bave  bad  an 
existence.  Here  the  objection  is  that  something  essential 
to  the  roll  never  did  exist. 

The  statute  seems  to  recognize  the  necessity  of  a  jadg- 
meat-ioll  for  the  purpose  of  creating  a  lien;  for  the  clerk  is 
directed  to  file  the  roll  first  and  then  docket  the  judgment. 
(Sections  1266,  1267.)  If  there  is  to  be  a  lien  without  a 
roll  it  would  certainly  Lave  been  more  reasonable  to  direct 
the  docketing  to  be  done  before  filing  the  roll,  as  an  execu- 
tion may  be  issued  immediately  upon  the  entry  of  judgment 
(Section  1272 ;  34  Cal.  614) ;  for  the  making  up  of  a  roll  is  a 
work  of  time,  uud  ia  the  matter  of  priority  of  liens  hours, 
aud  even  minutes,  may  be  of  the  greatest  consequcDce. 

It  is  no  argument  to  say  that  a  party  ought  not  to  be  de- 
prived  of  a  right  by  the  neglect  of  a  clerk  to  perform  Lis 
clerical  duty.  There  is  no  right  antecedent  to  a  compliance 
with  the  statute.  Ko  right  is  taken  away  by  a  failure  to 
comply;  the  party  simply  fails  to  acquire  a  right  which  he 
can  only  enjoy  upon  condition  of  compliance.  It  is  his  busi- 
ness to  see  that  the  clerk  performs  Lis  dnty,  and  the  law 
affords  him  the  means  of  enforcing  its  performance. 

The  respondents  make  several  other  points  which  amount 
substantially  to  this:  that  even  if  there  was  no  judgment 
the  plaintiff  must  fail,  because  it  has  not  alleged  that  the 
Slim  docketed  as  a  judgment  was  not  deducted  from  the 
price  paid  by  it  for  the  land  described  in  the  complaint.  In 
support  of  this  proposition  they  cite  the  case  of  Marriner  v. 
Smith  (27  Cal.  652).  But  that  case  does  not.  sustain  them, 
for  there  it  was  admitted  that  there  was  a  judgment  against 
the  grantor  of  the  lands  valid  upon  its  face  and  duly  dock- 
eted at  the  date  of  the  conveyance.    The  grantees  asked  to 
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have  tbat  jadgmeot  aet  aside  Tipo^  the  ground  that  it  had 
beeu  fraudaleutlj  obtained.  But  the  court  held  that  that 
was  a  question  exclusively  between  the  grantor  and  the 
jndgmeutMiFeditor;  and  as  to  the  lien  of  the  judgment  they 
said:  As  this  was  a  sabsisting  lien  at  the  date  of  your  pur- 
chase, of  which  you  had  notice,  it  is  to  be  presumed  tliat 
the  amount  of  the  judgment  was  deducted  from  the  price 
paid  by  you  for  the  laud.  Here,  on  the  coutraiy,  the  ques- 
tion is  whether  there  was  a  lieu.  If  there  was,  there  is  an 
end  of  the  case;  if  there  was  not,  there  was  nothing  to  be 
considered  in  fixing  the  price  of  the  laud.  There  is  no  rea- 
son for  holding  that  a  party  is  bound  to  negative  a  fact 
when  there  is  no  ground  for  presuming  its  existence. 

The  foregoing  views  appear  to  me  to  be  sustained  by  the 
following  cases:  (3  Clarke,  Iowa,  480-1;  13  How.  Pr.  290; 
60  111.  13;  3  Wise.  364^;  20  Ala.  300.)  I  think  the  judg- 
ment should  be  reversed. 


[No.  754.1 

CHARLES  W.  JONES,  Administbatoh  op  the  Estate  as 
W.  JESSUP,  Bespondest,  v.  E.  S.  GAMMANS, 
Appellant. 

OBiEcmoHs  TO  Books  ot  Aocodkt — Week  New  Tbiat.  bho[tu>  he  Gbakteii. — 
Wltete  the  ouly  objecliou  mode  to  (he  boobs  of  acooaut,  wheu  offered  in 
evidebce,  was  that  the  defendaot  could  not  tustify  as  to  tbe  eutries  in 
his  books  aiier  tbe  death  o(  the  party  charged,  and  where  the  conri,  in 
deciding  the  case,  lield  (hat  said  books  were  impcoped;  kept,  and  ex- 
cluded (he  entries  in  the  baoh;ii8  evidence :  Iltld,  that  inasniucrh  sa  the 
objection  made  wns  nntenuble.  and  the  derentlout  uevtr  hiul  nay  notice, 
nntil  after  his  motion  for  a  uew  trial  hud  beeu  OTerrnled,  that  the  evi- 
dence he  had  relied  npon  had  been  rejected  foe  any  other  reason  than 
beeanse  it  wan  deemed  incompetent,  a  new  trial  shoald  be  granted. 

Ideh. — The  ciue  most  stand  or  (all  upon  tbe  correctne^a  or  incorrectuess  of 
the  ruliu)*  as  it  was  originally  mode  and  aunonnced,  and  im  the  book  was 
before  tbe  court  eitlini;  oi  a  jury,  it  was  error  in  the  conrt  to  treat  it  as 
not  evidence. 

Idbk — OwxonoKB,  when  wiivBo.— All  objections  to  the  competency  of  tho 
bot>k  an  testimony,  except  the  one  stated,  were  waived,  and  there  was  u 
virtoal  admisBion  that  any  appearances  in  the  book  itself,  affecting  its 
oompeteucy,  were  sasceptible  of  explanation. 
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Appeal  from  the  District  Goort  of  the  Seooad  Jsdicial 
District,  Washoe  Coucty . 

The  facts  are  stated  in  the  opinion . 

Boberl  SI.  Clarke,  for  appellant. 

I.  At  common  law,  aod  before  the  statnte  made  parties 
to  the  action  competent  witness  in  their  own  behalf,  a  pariy 
■was  competent  to  prove  hia  books  of  original  entry.  {Star- 
kie  on  Eo.,  9  Ed.  129,  and  note  1;  8  Watts,  77;  14  Cal. 
573-74.)  This  rule  is  in  no  sense  changed  by  the  statute. 
The  statute  does  not  restrict,  but  extends  the  rale  and  en- 
largos  the  cases  in  which  parties  may  testify.  (Comp. 
Laws,  sec.  1437-1440;  Keeck  v.  Cowlea,  admr.,  34  Iowa, 
259-261.) 

n.  The  court  erred  in  exclnding  the  book  for  objections 
which  were  not  suggested  by  the  plaintiff,  in  refusing  the 
book  for  the  reason  that  it  appeared  to  iiave  been  improp- 
erly kei)t.  The  defendant  was  entitled  to  have  the  objec- 
tions to  the  competeucy  of  the  evidence  clearly  stated  at 
the  time,  that  he  miglit  remove  them  by  proper  explan- 
ations. He  conld  have  explained  the  erasores,  etc.  (I 
Smith's  Lead.  Cases,  pp.  525,  632;  8  Metcalf,  270;  Sharon 
V.  Mnuock,  a  Nev.  377,  382-83.) 

TV.  M.  Boardman  and  Haydon  &  Cain,  for  respondent. 

I.  The  court  will  not  grant  a  new  trial  on  the  gionud  of 
insufEoieucy  of  evidence  to  justify  the  decision  and  judg- 
ment of  the  court,  because  the  statement  does  not  purport 
to  contain  alt  the  evidence  in  the  cause.  {Libby  v.  Dallon, 
9  Nev.  23;  Sherwood  v.  Sissar,  5  Nev.  349.) 

II.  We  deny  the  proposition  that  the  book  of  account, 
being  admitted  for  the  consideration  of  the  jury  or  a  court 
sitting  as  a  jury,  was  conclusive  evidence,  and  that  the 
court  was  under  the  obligation  to  place  full  and  entire  re- 
liance on  its  entries. 

The  judge  or  jury  must  draw  their  own  conclusions  from 
an  inspection  of  the  book,  tlie  fairness  or  unfairness  of  the 
book  from  its  appearance,  the  time  and  manner  of  making 
the  entries,  whether  any,  and  what  evidence  has  been  given 
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to  Gorroborate  the  cKarges;  all  these  are  proper  subjects 
for  the  due  consideration  of  the  judge  or  jur;.  (Cowen'a 
Ikealiee,  2  toI.  1435;  CaJxlweU  t.  McDa-mcA,  17  Cal.  465; 
1  Smith's  Lead.  Cases,  628-532.)  And  when  the  party, 
whose  estate  is  sought  to  be  charged  by  a  book  of  accounts 
is  "dead,"  extreme  caution  sholild  be  used  and  exercised 
by  a  court  in  determining  its  weight  and  its  credibility, 
and  other  evidence  in  corroboration  of  the  chaises,  should 
in  such  coses  bo  given  as  far  as  possible.  {lAoyd  v.  Lloyd, 
1  Bedfield,  399.) 

HI.  Whether  before  the  court  by  the  consent  of  plaiutiff, 
or  upon  a  good  foundation  being  laid  for  its  introduction  as 
evidence,  it  was  still  only  prima  fatne  evidenoe,  to  be  en- 
tirely rejected,  if  the  court  found  sufiGcieut  cause  therefor. 
It  is  not  claimed  by  appellant  that  the  court  eired  for  want 
of  cause  in  rejecting  the  book,  but  that  the  court  erred  iu 
rejecting  it  under  any  and  all  circumstances,  showing  that 
it  was  not  entitled  to  credit,  "because  plaintiff  did  not 
make  that  objection,"  but  relied  upon  another  objection. 
We  hold  that  although  our  reason  for  asking  ita  rejection 
was  wrong,  yet,  if  it  was  properly  rejected  by  the  court,  it 
is  immaterial  for  what  reason. 

rV.  The  entries  referred  to  were  offered  in  evidence  to 
prove  "payments"  by  defendant  to  deceased  in  his  life- 
time, and  were  not  admissible  for  that  purpose.  {Li'me 
-V.  Wortendyhe,  2  E.  D.  Smith,  374.) 

By  the  Conrt,  Beatty,  J. : 

In  this  case,  plaintiff  sues  to  recover  a  sum  of  about 
twenty-five  hundred  dollars,  claimed  to  have  been  due  to 
bis  intestate  for  services  rendered,  goods  sold,  money 
loaned,  etc.  Defendant,  by  his  answer,  admits  an  origiual 
indebtedness  of  about  seventeen  hundred  dollars,  but  pleads 
a  number  of  counter-claims,  and  demands  judgment  for  a 
balance  which  he  claims  to  be  due  to  himself. 

Ou  the  trial,  which  was  by  the  court,  plaintiff  failed  to 
prove  any  indebtedness  beyond  that  admitted  iu  the  answer. 
The  defendant,  upon  his  part,  proved  by  the  testimony  of 
disinterested  witnesses,  items  of  his  account  against  the  do* 
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ceased,  amounting  to  about  eight  hundred  and  forty  dollars. 
To  prove  the  other  charges,  which  -were  for  cash  payments 
to  deceased,  and  to  third  partie^  for  him,  board,  washing, 
nursing,  ranching  stock,  etc.,  aggregating  upwards  of  a 
thousand  dollars,  the  defendant  offered  in  evidence  a  book 
of  accounts,  which  he  testified  was  a  book  of  original  en- 
tries, kept  by  himself,  containing  a  particular  account  of 
all  his  business  transactions. 

The  only  objection  made  by  the  plaintiff  to  the  odmisBion 
of  this  book  in  evidence  was  "  on  the  ground  that  the  book 
was  excluded  under  our  statute,  that  the  defendant  conld 
not  testify  as  to  his  books  of  original  entries  after  the  death 
of  the  party  charged.  That  it  was,  in  effect,  permitting  de- 
fendant to  testify  to  matters  which  had  occun'ed  between 
deceased  and  defendant  preceding  the  death  and  in  the  life- 
time of  the  deceased." 

Upou  this  objection  the  court  reserved  its  decision,  which 
was  not  announced  until  the  findings  were  filed,  in  which  it 
was  incorporated  as  follows;  "XI.  That  the  book  of  de- 
fendant, purporting  to  contain  the  accounts  between  the  de- 
ceased and  tliis  defendant,  is  improperly  kept,  and  that  it  ap- 
pears from  the  inspection  of  the  said  book  itself,  that  it  is 
not  a  proper  book  to  be  admitted  in  evidence  as  showing  the 
state  of  the  accounts  between  the  said  W.  Jessup,  deceased, 
and  this  defendant,  and  for  that  reason  ought  to  be  excluded, 
and  the  entries  therein  are  not  evidence  in  this  cause." 

This,  although  included  among  the  findings  of  fact,  can- 
not b©  regarded  in  any  other  light  than  as  the  ruling  of  the 
court  upon  the  point  reserved  for  its  decision;  and  it  shows 
clearly  that  the  court  excluded  the  evidence  on  the  gi-ouud 
of  incompetence.  If  this  was  an  error,  it  falls  under  the 
head  of  "errors  in  law  occurring  at  the  trial,"  and,  as  the 
defendant,  iu  his  motion  for  a  new  trial,  took  the  earliest 
opportunity  of  objecting  to  it,  he  must  be  deemed  to  huvo 
excepted  to  the  ruling  when  it  was  made.  That  the  iiiliug 
was  prejudicial  to  the  defendant,  if  erroneons,  cannot  be 
doubted,  for  the  result  of  it  was  that  he  received  no  credit 
for  any  charge  supported  by  the  evidence  of  the  book  alone, 
and  the  plaintiff  had  judgment  for  a  balance  of  seven  hun- 
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dred  and  fifty-nine  dollars.  The  defendant  appeals  from 
tbe  judgment  and  the  order  OTermling  bis  motion  for  anew 
trial,  which  was  based,  among  other  gronnds,  upon  error 
of  the  oonrt  in  excluding  his  book  of  accounts.  As  that 
point  ia,  in  our  opinion,  decisive  of  the  case,  it  is  the  only 
one  whioli  we  will  consider. 

The  respondent  concedes  that  the  objection  which  was 
made  to  the  admission  of  the  book  in  evidence,  was  unten- 
able, but  he  seeks  to  sustain  the  judgment  and  order  ap- 
pealed from,  upon  the  ground  indicated  by  the  district 
judge  in  his  order  overruling  the  motion  for  a  new  trial; 
that  is  to  say,  upon  the  gronnd  that  the  book  of  accounts 
bore,  such  evidences  of  fraud  upon  its  face  as  to  be  totally 
unworthy  of  credit.  His  argument  seems  to  be  this :  that 
although  it  may  have  beer^  error  to  exclude  the  book  upon 
the  gronnd  of  incompetency,  tbe  error  was  not  prejudicial 
to  the  defendant,  because,  i£  tbe  judge,  upon  inspection  of 
tbe  book,  concluded  that  it  was  incompetent  evidence  oii 
account  of  its  fraudulent  appearance,  he  must  necessarily, 
acting  as  a  jury,  have  rejected  it  as  totally  incredible,  and 
that,  in  fact,  he  did  reject  it  for  that  reason,  as  is  shown  by 
his  order  denying  the  motion  for  a  new  trial. 

It  is  no  doubt  ti'ue  that  appearances  of  fraud  on  the  face 
of  an  account  book  afTect  its  credibility  no  less  than  it.s 
competency,  rind  if  this  book  had  been  weighed  and  cou- 
sidered  as  evidence  and  then  denied  any  credit  on  account 
of  such  appearances,  and  the  defendant  informed  of  the 
ground  of  its  rejection  before  his  motion  for  a  new  trial,  he 
might  have  had  no  ground  of  complaint.  We  have  not  ex- 
amined the  original  book,  although  by  agreement  of  the 
parties  it  in  to  be  treated  as  a  part  of  tbe  record  in  this 
court,  and  produced  for  inspection  if  desired.  It  may  be 
in  the  eyes  of  a  jury  felo  de  se.  But  even  if  that  is  so,  tbe 
answer  to  respondent's  argument  is  that  appellant's  motion 
for  a  new  trial  was  addressed  to  the  case  as  it  then  stood, 
and  as  it  then  stood,  it  appeared  that  the  court  had  rejected 
the  account  book  as  incompetent,  and  had  refused  to  treat 
it  as  evidence  iu  tbe  case.  The  proper  ground  of  his  mo- 
tion was,  therefore,  an  allegation  of  error  of  law,  whereas, 
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if  the  book  hod  been  treated  as  evideace,  but  discredited,  . 
be  migLt  have  moved  upon  some  other  grouod,  which  would 
have  given  him  on  opportunity  of  explaining  its  apparent 
discrepancies.  The  terms  of  the  ruHng  of  the  court  below 
do  uot  indicate  that  the  book  vas  rejected  on  ncconut  of 
fraudulent  appearaQces,  and  it  would  be  more  readiij  in-' 
ferred  from  the  expreasions  "improperly  kept"  and  "not  a 
proper  book,"  that  the  fault  found  with  it  was  that  it  was 
kept  like  a  ledger,  for  instance,  instead  of  a  book  of  orig- 
inal entries.  The  defendant,  therefore,  never  had  any 
notice,  actual  or  inferential,  until  after  his  motion  for  a  new 
trial  had  been  overruled,  that  the  evidence  he  relied  on  had 
been  rejected  for  any  other  reason  than  because  it  was 
deemed  incompetent;  and  it  would  be  most  unjust  to  him 
to  sustain  the  order  of  the  district  court  on  the  ground  now 
relied  upon.  It  must  stand  or  fall  upon  the  correctness  or 
incorrectness  of  the  ruling  as  it  was  originally  made  and 
announced,  and  as  to  that  question,  the  whole  ground  seems 
to  be  covered  by  the  admission,  in  his  argument,  by  coun- 
sel for  respondent,  that  "the  book  was  before  the  court 
sitting  as  a  jaiy,  by  consent  of  plaintiff ."  If  it  was  evidence 
before  the  court  by  consent  of  plaintiff,  it  was  certainly 
error  in  the  court  to  treat  it  as  not  evidence.  {Sherwood  v. 
Sisao,  5  Nev.  354-6.)  In  the  case  just  cited,  the  point  de- 
termined was  very  similar  to  that  presented  in  this  case. 
The  questions  whether,  independent  of  our  statute  permit- 
ting parties  to  be  witnesses  in  their  own  behalf,  books  of 
account  are  admissible  aa  evidence  in  favor  of  the  party 
who  has  kept  them,  and,  it  so,  to  what  extent,  were  not 
decided;  but  it  was  held  that  being  a^lmitted  without  ob- 
.  jection  they  become  evidence,  and  are  to  be  weighed  and 
taken  for  what  they  are  worth.  The  decision  in  that  case 
covers  this,  and  it  is  perhaps  unnecessary  to  go  further.  It 
may  be  added,  however,  that  the  respondent  concedes  that 
the  strongest  authority  supports  this  rule:  That  books  of 
original  entry,  on  proper  foundation  being  laid  by  the  oath 
of  the  party  who  has  kept  tliem,  are,  independent  of  our 
statute,  competent  evidence  to  prove,  'primn  /ocj'e,- services 
rendered  and  goods  delivered  and  their  values.     But  he 
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denies  that  they  are  competent  to  prove  cash  payments 
either  to  the  party  charged,  or  to  third  persons  on  liis 
accouot;  and  he  says  many  of  the  charges  in  the  defend- 
ant's book  were  for  Buch  payments.  We  do  not  decide 
these  questions,  as  they  are  not  presented  by  the  case  be- 
fore us.  Even  according  to  the  rule  above  stated,  the 
charges  in  the  book  for  board  and  washing  and  nursingnnd 
stock-ranching  were  competent  evidence;  and  if  received 
and  credited,  would  have  largely  reduced  the  ju<lgment.  ■ 

Oar  decision,  however,  goes  upon  the  ground  that  all  ob- 
jections to  the  competency  of  the  testimony,  except  the  one 
stated,  were  waived  (Sliaron  v.  JUiniiock,  6  Nev,  382),  and 
there  was  a  virtual  admission  that  any  appearances  iu  the 
bbok  itself,  affecting  its  competency,  were  susceptible  of  ■ 
explanation.   (1  Smith's  L.  C,  525-632;  8  Metcalfe,  270.) 

The  judgment  and  order  appealed  from  are  reversed  and 
cause  remanded. 


[So.  778] 

THE  STATE  OF  NEVADA,  Respondent,  v.  EPHRAIM 
BICKETT,  Appellant. 

Attxmpt  to  Cointra  Bapr — Cohbbnt  of  Fkhalk. — An  attempt  to  commit 
nipe  does  not  ooUBlitnte  an  assault  vhen  l)io  (emnle  nctuatlj  cousenti*  to 
wLat  is  done,  whether  she  be  within  the  age  of  twelve  jesra  or  not. 

Idem. — An  aeganlt  is  a  necessarj  iugredieut  of  ever;  riipe  or  nttenipted  rape, 
bnt  it  not  a  neeeaaary  ingredieut  ot  the  crime  of  camall]'  kuowing  a 
child  under  the  age  of  twelTe  jreara  with  or  without  her  conaeut,  which 
under  the  stattile  of  this  state  is  olito  called  rupe. 

Idkm  — As  an  aaaanlt  implies  foroe  and  re»iatan(.-e,  the  crime  of  "  carnntlf 
knowing  a  child,  do.,"  may  ba  committed,  or  at  leuBt  atleniplcd,  viUi- 
ont  an  axBanlt,  if  there  is  actual  coiiscDt  on  the  part  of  the  ftmale. 

Idem. — There  can  be  no  BHsanlt  tipon  a  coniieutiug  female,  altboagh  thera 
maybe  frhat  theatatute  deugnates  a  cape. 

IdUi.— By  rirtae  of  the  provisions  of  the  gtatuten  of  this  State,  (Comp. 
Laws,  sections  24Gj  and  2037)  the  defeudant  might  have  been  convicli^ 
of  an  "attempt  to  commit  rape,"  even  if  the  child  consented  tu  all  be 
did,  bnt  it  was  error  to  instruct  the  jary  that  ha  conid  nuder  such  cir- 
camatances  be  couvicted  of  "asBanlt  with  intent  to  commit  raps." 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, Lander  County. 
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Tbe  facts  are  stated  in  tbe  opinion. 
T.  W.  W.  Davies,  for  Appellant 
M.  S.  Bonnifidd,  also  for  Appellsat. 

J.  R  Killrtll,  Altomey-Oeneral,  for  Bespondent. 

Tbe  point  upon  ^bicb  the  case  was  decided,  waa  not  dis- 
cussed in  tbe  brief  filed  by  tlie  attomej-general. 

I.  I'be  verdict  and  judgment  are  against  law,  because  tb" 
testimony  shows  that  the  girl  consented  to;what  was  done,  if 
anything  by  the  defendant.  To  bring  the  case  within  tbe 
statnte,  there  must  have  been  not  only  an  inient  to  commit 
a  rape,  but  that  intent  must  have  been  manifested  by  an 
as8atdt  upon  the  person  iutended  to  be  ravished.  Tbe 
statute  requires  both  ingredients,  and  we  can  dispense  with 
neither.  An  asaatiU  implies  force  upon  one  side,  and  re- 
pulsion, or  want  of  assault,  upon  the  other,  *  *  * 
"An  assault  upon  a  consenting  female,  old  or  young,  is  a 
contradiction  in  terms,  a  legal  impossibility."  Although 
the  child  is  incapable  of  giving  a  legal  consent,  yet  if  she 
give  an  actual  consent  there  can  be  lao  assault,  {Smith  v. 
Tlw  Slate,  12  Ohio,  466;  O'HJeara  t.  State,  17  Ohio,  519; 
Beg  V.  Head  et  al.,  2  Carr.  &  Kind.  386;  Eeg  v.  Read  ct  al., 
1  Den.  Cr.  Cas.  3V7,  also  note  on  p.  379;  Reg  v.  Martin,  9 
■  C.  <fe  P.  213;  Eeg  v.  Meredith,  8  C.  &  P.  589;  2  Bish.  Ct. 
Ijaw,  sec.  930,  and  cases  cited. 

By  the  Coni-t,  Eeatty,  J. : 

One  of  the  assignments  of  error  in  this  case  is,  in  our 
opinion,  well  founded.  The  defendant  was  indicted  for 
rape,  and  convicted  of  an  assault  with  intent  to  commit 
rape.  His  motion  for  a  new  trial  was  overruled,  and  he 
was  sentenced  to  fourteen  years'  imprisonment.  The  evi- 
dence adduced  at  the  trial  showed  that  tbe  object  of  the 
supposed  assault  was  a  female  under  the  age  of  twelve 
years,  ami  in  submitting  the  case  to  the  jury,  the  court 
among  other  things  charged  them  as  follows:  "If  the  fe- 
male is  under  the  age  of  twelve  years,  she  is  deemed  in- 
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capable  of  consenting  to  any  carnal  interconrse,  and  the 
leg&l  presumption  that  any  such  carnal  knowledge  is  for- 
oihie  and  against  her  will  is  conclusive.  If  the  jury  believe 
from  tbe  evidence  that  the  defendant  is  over  fourteen  years 
of  age,  and  that  the  girl  known  as  Caroline  Davis  is  under 
the  age  of  twelve  years,  and  at  tlie  time  and  place  chatted 
in  the  indictment,  the  defendant  did  have  carnal  knowledge  of 
lier  by  penetrating  her  body,  he  is  guilty  of  rape.  *  *  But 
if  the  jury  believe  that  the  defendant  attempted  to  commit 
a  rape  and  foiled  to  effect  a  penetration,  as  above  described, 
they  should  find  a  verdict  of  guilty  of  an  assault  with  the 
intent  to  commit  rape."  To  the  giving  of  this  charge  the 
defendant  excepted;  ahd  he  argues  that  it  was  erroneous, 
for  this  reason :  that  the  jury  was  thereby  instructed  that 
upon  proof  of  an  unsuccessful  attempt  to  have  carnal  knowl- 
edge of  the  girl,  he  might  be  convicted  of  nn  assault  to  com- 
mit rape,  althoogh  everything  he  did  was  with  her  actual 
consent — the  law  being,  as  he  contends,  that  an  attempt  to 
commit  rape  con  never  constitute  an  assault  when  the  fe- 
male actually  consents  to  what  is  done,  whether  she  bo 
within  the  age  of  twelve  years  or  not. 

When  the  proposition  was  stated  on  the  oral  argument 
of  the  case,  I  was  strongly  inclined  to  consider  it  unten- 
able, and  to  hold  that  the  chaise  of  the  district  judge  was 
correct;  but  after  examining  the  cases  relating  to  the  sub- 
ject, I  am  convinced  that  the  weight  of  reason  and  authority 
is  on  the  side  of  the  appellant. 

The  common  law  definition  of  rape  is  "  the  carnal  knowl- 
edge of  a  woman  forcibly  and  against  her  will."  (4  Blacks. 
Com.,  210.)  The  same  definition  is  adopted  by  our  statute. 
(Comp.  Laws,  sec.  2350.)  Under  this  definition,  an  assault 
is  &  necessary  ingredient  of  every  rape,  or  attempted  rape. 
But  it  is  not  a  necessary  ingredient  of  the  crime  of  carnally 
knowing  a  child  under  the  age  of  twelve  years,  with  or 
without  her  consent,  which  is  defined  in  the  latter  part  of 
the  section,  and  which  is  called  "  rape."  It  is  obvious  that 
here  are  two  crimes  differing  essentially  in  their  nature, 
though  called  by  the  same  name.  To  one  force  and  resist- 
ance are  essential  ingredients,  while  to  the  ether  they  are 
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uot  essential;  tliej  may  be  preueot  ot  absent  without  affect- 
ing the  criminality  oi  the  fact  of  carnal  knowledge.  As  au 
assault  implies  force  sod  resistance,  the  crime  last  defined 
may  l>e  committed,  or  at  least  attempted,  without  an  assaait, 
if  there  is  actual  consent  on  the  part  of  the  female. 

This  is  well  settled  in  England,  where,  under  the  pro- 
visious  of  several  statutes,  the  carnal  knowledge  of  a  female 
under  ten  years  of  age,  with  or  without  her  consent,  is 
mode  a  "felony."  The  statutory  crime  is  not  there  denom- 
inated "rape,"  and  the  English  judges  have  escaped  the 
confusion  of  ideas  which  in  this  country  has  uo  doubt 
arisen  from  the  tact  that  two  essentially  different  crimes 
have  been  called  by  the  same  name,  leading  our  courts,  in 
some  instances,  to  attribute  to  the  statutory  rape  all  tli© 
qualities  of  common  law  rape.  Thus  iu  tlie  case  of  llays  r. 
Tlie  People  (1  Hill,  352),  where  the  precise  question  here 
involved  was  under  discussion.  Judge  Cowen,  delivering 
the  opinion  of  the  court,  said:  "The  assent  of  such  an  in- 
fant being  void  as  to  the  principal  crime,  it  is  equally  so  in 
respect  to  the  incipient  advances  of  the  offender.  That  the 
infant  assented  to  or  even  aided  in  the  prisoner's  attempt, 
cannot,  therefore,  as  in  the  case  of  au  adult,  be  alleged  in 
bis  favor  any  more  than  if  he  had  consummated  hia 
purpose."  And  this  construction  was  aftei'wards  adopted 
by  the  Supreme  Court  of  Michigan  in  the  case  of  TRe  Peo- 
ple V,  McDonald  (9  Mich.  150),  The  New  York  case  was 
decided  in  1841,  and  no  reference  was  made  to  several  cases 
then  recently  decided  in  England,  by  which  a  different  con- 
stmction  had  been  given  to  a  statute  substantially  the  same 
as  that  of  New  York.  The  court  was  probably  not  aware 
of  those  decisions.  The  Michigan  case  was  decided  twenty 
years  later,  but  the  court  took  no  notice  of  the  English  de- 
cisions, though  they  were  referred  to  on  the  argument. 
There  may  be  other  cases  which  sustain  the  same  view,  but 
if  so,  they  have  escaped  our  attention.  On  the  other  hand, 
there  is  a  still  later  case  decided  by  the  Supreme  Court  of 
Ohio  (Smilh  v.  The  Siate,  12  Ohio,  466),  in  which  an  oppo- 
site couclusion  is  reached  after  a  full  discussion  of  the 
question  and  elaborate  review  of  the  autJiorities.    The  reo- 
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soDiDg  of  tliis  deciBion  appears  to  ua  entirely  satisfactory, 
and  it  is  sustained  by  the  aatbority  of  some  of  the  most 
eraiDeDt  of  tbe  recent  Englisb  judges.  (See  Meg.  t.  Marthi, 
9  C.  A  P.  213;  Reg.  v.  Meredith,  and  Beg.  v.  Barika,  8  C.  A 
P.  589,  675;  Reg.  v.  Read,  2  Car.  &  Kirw.  937,  and  1  Den- 
nisoo's  Crown  Cases,  377,  and  note  to  page  379.) 

We  are  not,  however,  forced  to  tbe  conclusion  I'eluctantly 
accepted  by  tbe  Ohio  court,  that  our  law  provides  no  pun- 
ishment for  an  attempt  to  have  carnal  kuowledge  of  n  con- 
senting child  within  tbe  age  of  twelve  years.  .  Our  statute, 
so  far  from  abolishing  the  oomiuon  law  rule,  that  an  at- 
tempt to  commit  a  felony  is  a  misdemeanor,  hns  enlarged 
that  i-ule  and  made  specific  proTision  for  tbe  punishment  of 
attempts  to  commit  ofTeuses  of  every  grade,  (0.  L.-,  sec. 
2464.)  By  virtue  of  tbe  provisions  of  sections  24G4  and 
2037,  this  defendant  might  have  been  convicted  of  an  "at- 
tempt to  commit  rape,"  even  if  tbe  child  consented  to  all 
he  did;  but  it  was  error  to  instruct  the  Jury  that  he  could 
be  convicted  of  "assault  with  intent,"  etc.,  in  that  cose. 
There  can  be  no  assault  upon  a  consenting  female,  althongh 
there  may  be  what  the  statnte  designates  a  rape.  It  is 
quite  possible,  if  this  distinction  had  been  drawn  iu  the  in- 
structions to  the  jury,  that  tbe  defendant  would  only  bare 
been  convicted  of  the  attempt,  for  which  the  extreme  pun- 
isbment  is  ten  years*  imprisonment.  (C.  L.,  sec.  2464.) 
Whereas,  the  "assault  with  intent,"  etc.,  of  which  be  was 
convicted,  may  be  punished  by  fourteen  years'  imprison- 
ment, and  tbe  defendant  actually  received  that  sentence. 
(C.  L.,  sec.  2353.) 

The  judgment  is  reversed  and  caase  remanded  for  a  new 
trial. 
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[No.  774.] 

ESTATE  OF  DAVID  WALLEY,  Deceased.  In  the 
Matter  of  the  Application  op  HABEIET  J.  WAL. 
LEY,  Adhinistbatbix,  to  hate  a  hohesteab  set  apabs 

TO  HEB. 

HoMEETEAS — SecnoK  123  of  ike  PnoBiiK  Act  (wnstbuet.— The  expression 
iu  seclion  123,  "may  net  apart  for  the  use  of  ttie  familjot  tbodeoeosecl," 
maet  be  considered  as  impeiatiTe  and  DiBudatoryasif  it  hadreod.sAoil 
set  apart. 

Idem— Seltion  120  conbtbueix  — By  section  126,  the  legifllatare  intended  to 
embrace!  withiD  the  meaning  of  the  words  "  family  of  Ihe  deceased,"  a 
chililleas  vidaw. 

Kepeil  o»  Statctkb  mr  IxpticiTioN — Hokbstead  Act  op  1865. — Repeals 
by  implication  are  not  favored,  and  are  oaly  held  to  have  occurred  in 
CBKea  of  irrccoucilable  repugnancy  between  the  luter  and  former  enact- 
ments, where  the  two  cannot  stand  together,  and  there  is  no  ancti  repag- 
□ancy  between  the  probate  act  and  the  homestead  act. 

EoHBsri  AD  DNDEB  HoHl»TBU>  Acr.  —  Under  the  homestead  net,  the  hume- 
Btead  i»  exempted  from  liability  for  the  debts  of  the  ownrir.  so  long,  at 
least,  as  he  continnea  to  be  the  head  of  the  family,  no  matter  whether 
the  debts  were  contracted  before  or  after  the  family  relation  commenced, 
or  before  or  after  the  homestead  was  dedicated.    - 

Idem — PnonATE  Act.— Under  the  probate  act  the  homestead  is  eiempted  in 
favor  of  the  widoir  or  minor  child  or  children  of  a  deceased  person, 
from  the  poyment  of  the  general  debts  contracted  by  him  in  his  lifeline, 
and  from  debts  aocniing  in  the  coarse  of  administtnlion. 

Ism.'— To  claim  the  bomeatead  nnder  the  homestead  law,  the  widow  would 
have  to  show  that  she  was  the  head  of  a  family. 

ABANDOimEHT  OF  HouEsTUiD. — The  only  effect  of  a  written  abandonment  of 
the  homestead  was  to  invest  the  husband  with  the  power  to  alienate  the 
piemisea  or  subject  tham  to  some  specifio  lieu  during  the  contlnnaDOS  ol 
the  abandonment. 

Appeal  from  tlie  District  Court  of  the  SecoDd  Judicial 
Disttict,  Douglas  County. 

Tlie  facts  are  stated  in  tho  opinion. 

D.  W.  Virgin,  for  Appellant. 

I.  The  acta  of  Walley  and  wife  were  eufficieiit  under  the 
existing  law  concerning  liomesteads  and  tlie  state  constitu- 
tion subsequently  ailopted,  to  stamp  the  clinracter  of  home- 
stead upon  said  premises  and  to  indicate  their  selection  and 
dedication  thereof  as  a  homestead,   and  long  before  the 
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Lomesteatl  law  of  1861-5  was  enacted  Walley  and  Lis  -wife 
liad  a  vested  liomestead  light  in  said  premises.  (Const., 
Art.  IV,  sec.  30;  Goldman  t.  Clark,  1  Nev.  607;  Clark  v. 
.SJianno}},  1  Id.  668;  Act  1861,  p.  24;  Const.  Debates,  284, 
303,  304,  314.) 

II.  The  abandonment  of  homestead  of  Walley  and  his 
wife  made  in  December,  1872,  was,  in  effect,  n  declai-ation 
on  their  part  that  up  to  that  time  thej  had  claimed  said 
property  as  their  homestead;  and  if  said  abandonment, 
though  general  in  its  terms,  only  operated  as  a  special  and 
limited  one,  removing  the  homestead  exemption  only  as  to 
the  particular  creditor,  the  mortgagee,  then  it  was  a  suffi- 
cient declaration  of  intention  on  tboir  i^ai't  to  continue  to 
hold  and  claim  the  same  as  their  homestead  as  to  all  the 
world  except  the  creditor  in  whose  favor  said  abandonment 
was  made. 

III.  Admitting  for  the  purpose  of  argument,  that  it  was 
necessary  for  Walley  or  his  wife  to  make  a  declaration  of 
homestead  upon  said  property  in  order  to  hold  it  as  such, 
then  under  the  decision  of  this  court  in  Hatvl/ioitie  and  ]Vife 
T.  Smith,  (3  Nev.  185),  the  declaration  could  he  made  at  any 
time  before  sale,  ^hy  then  tuay  not  tbe  widow  make  it? 
8he  conld  have  made  it  during  her  husband's  lifetime,  snrely 
the  law  did  not  intend  Iter  right  to  die  with  her  husbaud; 
did  not  intend  that  the  very  calamity  a  homestead  was  in- 
tended to  provide  again  t  should  be  the  destruction  of  the 
homestead;  for,  although  the  surviving  ivife  is  no  longer  a 
married  woman,  yet  she  is  the  family  of  the  deceased  and 
all  the  family  bo  left,  or  'ever  had  beside  himself,  therefore 
she  is  the  head  of  the  family,  and  as  such  retains  her  right 
at  any  time  to  claim  a  homestead,  aud  when  she  filed  her 
petition  to  the  district  judge  she  did  claim  a  homestead. 
(Probate  Act,  Vol.  1,  Comp.  L.  pp.  158-9,  sees.  602  to  C07, 
both  inclusive.) 

IV.  If  there  was  no  exempt  homestead  until  a  declara- 
tion was  mode  by  Walley  or  his  wife,  then  there  was  no 
homestead  right  to  abandon  in  December,  1872,  and  the 
abandonment  then  executed  by  Walley  and  his  wife  was  in- 
effectual for  any  purpose  unless  as  an  estoppel  to  prevent 
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Walley  and  bis  wife,  or  eiUier  of  them,  from  setting  up  their 
Lomeatead  &s  agftinst  the  mortgagee. 

It.  it.  Clarke,  for  Bespoodeut. 

I.  No  person  who  ia  not  married  or  vho  ia  not  the  head  of 
a  family  ia  entitled  to  sliomeatead.  (Const.,  Art.  lY,  sec.  30, 
Comp.  Laws,  aeos.  186,  687;  li  Cal.  477;  31  Cal.  626-34.) 

By  the  Conrt,  Beattt,  J. ; 

This  is  an  appeal  from  ao  order  denying  the  petition  of 
appellant  to  have  a  homeatead  set  apart  for  her  use  and  de- 
clared not  subject  to  administration.  The  material  facts 
disclosed  by  the  statement  on  appeal  are  as  follows:  Peti- 
tioner and  deceased  were  married  prior  to  the  year  1863. 
During  that  year  they  commenced  residing  on  the  premises 
now  claimed  as  a  homestead,  and  resided  there  continuously 
until  the  death  of  the  husband  in  1875.  No  declaration  of 
homestead  was  ever  made  or  filed  by  them,  or  either  of 
them,  although  all  the  facts  existed  which  would  have  en- 
titled either  of  them  to  do  so  at  auy  time  subsequent  to  the 
passage  of  the  homestead  act  of  March  6,  1865,  and  prior 
to  the  deatli  of  tlie  husband. 

In  December,  1872,  being  desirous  of  raising  money  on 
a  mortgage  of  the  premises,  the  petitioner  and  her  husband 
made  and  filed  a  formal  and  general  abandonment  of  all 
claim  of  homestead  therein,  such  declaration  being  con- 
sidered by  the  mortgagee  neceasary  for  his  security.  Not* 
withstanding  this  declamtiou,  however,  petitioner  aud  her 
husband  continued,  aa  above  atated,  to  reside  on  the  prem- 
ises, making  them  their  actual  home.  The  petitioner  has 
never  had  any  children,  and  has  not  now  any  relative  resid- 
ing with  or  dependent  upon  her,  and  the  sole  question  to 
be  decided  is,  whether,  under  these  circumstaucea,  she  is 
entitled  to  have  the  homestead  set  apart  for  her  use,  exempt 
from  the  claims  of  the  general  creditors  of  the  estate. 

Section  123  of  the  act  to  regulate  the  settlement  of  the 
estates  of  deceased  persons  reads  as  follows:  "Upon  the 
return  of  the  inventory,  or  at  any  subsequent  time  during 
the  administration,  the  court  or  the  prabate  judge  may,  of 
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his  own  motion,  or  oa  application,  set  apart,  for  the  use  of 
the  family  of  the  deceased,  all  {wisonal  property  which  la 
by  law  exempt  from  execution,  and  the  homestead  as  desig- 
nated by  the  general  homestead  law,  or  by  section  126  of 
this  act." 

The  first  clause  of  section  126  reads  as  follows:  "If 
there  is  no  law  in  force  exempting  property  from  execution, 
the  -following  shall  be  set  apart  for  the  use  of  the  widino  or 
minor  child  or  ckildreii,  and  ahall  not  be  subject  to  administra- 
tion." It  then  proceeds  to  enumerate  the  articles  to  be 
exempted,  and  among  the  rest  the  homestead,  to  consist  of 
the  dwelling  and  a  limited  amount  of  land,  not  exceeding 
five  thousand  dollars  in  value. 

-  These  two  sections,  construed  together,  and  considered 
without  reference  to  other  provisions  of  the  statutes  and 
constitution,  seem  to  have  a  very  clear  meaning.  In  the 
first  place,  the  expression  in  section  123,  "may  set  apart 
for  the  use  of  the  family  of  the  deceased,"  most,  on  a 
familiar  principle  of  construction,  be  considered  as  impera- 
tive and  mandatory  as  if  it  had  read  "sfiaU  set  apart,"  etc.; 
and  in  the  next  place  it  is  clear,  from  the  language  of  sec- 
tion 126,  that  the  legislature  intended  to  embrace  within 
the  meaning  of  the  words  "family  of  the  deceased  "  a  child- 
less widow.  The  property  is  to  be  set  apart  for  the  use  of 
"the  widow  or  minor  child  or  children."  The  effect  of 
these  provisions  is  therefore  the  same  as  if  the  wording  of 
the  statute  had  been  as  fallows :  The  probate  conrt  or  judge 
shall  set  apart  for  the  use  of  the  widow  of  any  deceased 
person  all  spinniDg-wheels,  books,  etc.,  and  the  homestead. 
And  unless  they  have  been  repealed,  or  superseded,  or 
qualified  by  some  provision  of  the  constitution  or  subse- 
quent statutes,  the  appellant  is  clearly  entitled  to  the  relief 
which  she  prays  for. 

It  is  not  contended  that  any  provision  of  the  constitution 
affects  the  operation  of  this  part  of  the  probata  act;  but  it 
seems  to  have  been  considered  by  the  district  judge  that 
the  homestead  act  of  1865  was  exclusively  applicable  to  the 
case,  on  the  principle,  no  doubt,  thsLt  being  a  later  enact- 
ment relating  to  the  same  subject,  it  repealed  the  former  by 
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implicatioD.  This  view,  if  we  are  correct  in  attributing  it 
to  tlie  district  judge,  was,  we  tLiuk,  u  mistake.  iBepeaUbj 
implication  ate  not  favored,  and  are  oiiij  beld  to  have  oc- 
curred in  cases  of  irreconcilable  repuguancj  between  the 
later  aod  the  former  enactment,  when  the  two  cannot  stand 
together,  (Thorpe  v.  Schooling,  7  Nevada,  17)  and  there  is 
no  such  repugnancy  between  these  two  acts.  £ach  maj 
stand  and  have  its  fall  operation  without  coming  in  conflict 
with  any  provision  of  the  other.  They  are  entirely  inde- 
pendent, and,  in  fact,  contemplate  different  objects.  Each 
is  intended  to  Exempt  the  homestead  from  certain  liabilities; 
but  the  one,  the  homestead  act,  exempts  it  from  liability 
for  the  debts  of  the  owner,  so  long,  at  least,  as  he  continues 
to  be  the  head  of  the  family,  no  matter  at  what  time,  after 
November  13,  1861,  the  debts  may  have  been  contracted — 
whether  before  or  after  the  family  relation  commenced,  or 
before  01  after  the  homestead  was  dedicated.  The  other, 
the  probate  act,  has  a  more  limited,  but  at  the  same  time, 
an  independent  operation.  It  merely  exempts  the  home- 
stead in  favor  of  the  widow  or  minor  child  or  children  of  a 
deceased  person,  from  the  payment  of  the  general  debts 
contracted  by  him  in  his  lifetime,  and  from  debts  accruing 
in  the  course  of  administration.  A  homestead,  set  apart 
under  the  probate  act,  simply  becomes  not  subject  to  ad- 
ministration, that  is,  not  subject  to  the  claims  of  general 
creditors  of  the  estate,  but  it  remains  subject,  in  the  hands 
of  the  widow,  to  the  payment  of  her  debts,  whether  con- 
tracted before  or  after  it  was  so  set  apart.  To  make  it  a 
homestead,  within  the  meaning  of  the  homestead  act,  so  aa 
to  be  exempt  from  the  payment  of  her  debts,  as  well  as 
those  of  her  deceased  husband,  she  would  have  to  claim  it 
under  the  homestead  law;  and,  in  order  to  do  that,  she 
would  be  obliged  to  show  that  she  was  the  head  of  the  fam- 
ily, which  the  appellant  in  this  cose  has  not  done.  It  does 
not  follow,  however,  that  because  sUe  cannot  avail  herself 
of  the  privileges  of  the  homestead  act  and  secure  a  home- 
stead that  will  be  exempt  from  liability  for  her  own  debts, 
that  she  must  therefore  be  denied  the  benefit  of  an  act 
which  was  designed  to  secure  to  a  widow,  whether  childl^9 
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or  not,  a  homestead  exempt  from  liabilitj  for  the  debts  of 
Ler  deceased  husband.  It  would  iudeed  be  a  atrange^onom- 
aXy  in  our  laws  if  they  really  bore  this  constmction:  that  a 
man  and  his  wife,  or  either  of  them,  may,  at  any  time  be-> 
fore  his  death,  exempt  their  homestead  from  all  liability  for 
the  debts  of  either,  whether  contracted  before  or  after  the 
declaration  of  homestead;  bnt  that,  if  the  husband  dies  be- 
fore such  declaration  is  made,  his  widow,  if  she  happens  to 
be  childless,  must  be  turned  out  of  doors  in  order  to  pay 
tho  expenses  of  administration — that  the  very  bereavement 
that  makes  the  exemption  of  a  homestead  more  necessary, 
utterly  deprives  her  of  the  right.  In  tliis  case,  there  can  be 
no  doubt  that  at  any  time  before  the  death  of  David  Walley, 
he  or  his  wife,  either,  might  have  secured  this  homestead 
from  liability  for  his  debts  by  filing  the  declaration  provid- 
ed for  in  the  homestead  act.  Since  his  death,  she  has  lost 
the  right  to  proceed  nuder  that  act,  because  she  is  "  un- 
married" andianot  the  "head  of  a  family,"  and  if  her  rights 
were  not  otherwise  secured,  it  might  follow  that  her  hus- 
band's creditors  could  take  from  her  what  they  could  not 
have  taken  from  him  in  his  lifetime.  Bnt  her  rights  ore 
otherwise  secured.  They  are  secured  by  the  provisions  of 
the  probate  act  above  quoted,  which  have  never  been  re- 
pealed by  implication  or  otherwise. 

It  is  in  section  four  of  the  homestead  act  (C.  L.  189),  if 
in  any,  that  the  repugnant  matter  is  to  be  found.  That  sec- 
tion is  an  enlargement  and  adaptation  of  section  9  of  the 
homestead  act  of  1861,  of  which  the  whole  act  is  dimply  a 
re-enactment  with  some  trifling  alterations,  and  the  addi- 
tion of  provisions  for  recording  homesteads  and  declara- 
tions of  abandonment,  made,  no  doubt,  for  the  purpose  of 
carrying  out  tlie  apparent  purpose  of  the  framers  of  the 
constitution  to  make  registration  of  the  homestead  a  condi- 
tion precedent  to  its  exemption,  and  to  tiie  disability  of  the 
owner  to  alienate  or  incumber  it.  It  is  true  that  the  terms 
iu  which  the  law  was  enacted  defeated  the  intention  of  its 
fi-amers  {Hawthorne  v.  Smith,  3  Nev.  162;}  but  still  it  is  ap- 
parent that  it  was  passed  with  no  other  object  than  the  one 
supposed,  and,  least  of  all,  with  the  object  of  taking  away. 
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the  existing  rights  of  widows  luid  minor  cliildren.  Section 
4  of  the  act  is  as  follows:  "Tb^  homestead  and  other  prop- 
erty exempt  from  forced  sales  shall,  upon  the  death  of  either 
Imsband  or  wife,  be  set  apart  by  the  court  for  the  benefit  of 
the  suTviriug  husbaud  or  wife,  and  his  or  her  legitimate 
children;  and  in  the  event  of  there  being  no  sarrivor  or 
legitimate  children,  then  the  property  shall  be  subject  to 
the  payment  of  their  debts;  pjovided,  that  the  exemption 
provided  for  in  this  act  shall  not  extend  to  nnmnri-ied  per- 
sons, except  when  they  have  the  care  and  maintenance  of 
minor  brothers  or  sisters,  or  both,  or  brothers'  or  sisters* 
minor  children,  or  a  father  or  mother,  or  both,  or  grand- 
parents or  unmarried  sisters  living  in  the  honse  with  them." 
This  section,  down  to  the  pi-oviso,  is  not  only  consistent  witii 
the  provisions  of  the  probate  act  upon  which  the  appellant 
relies,  but  enlarges  their  operation.  It  enables  the  pro- 
bate court  to  do  for.  a  childless  widower  what  the  probate 
act  only  authorizes  to  be  done  for  a  widow.  It  protects  the 
homestead  in  his  hands  against  her  debts  as  the  former  act 
protected  it  in  her  hands  against  his  debts.  If  it  do^  not 
mean  this  it  means  nothing.  The  proviso  does  not  oonfiict 
with  this  construction.  It  seems  to  have  been  added,  like 
most  provisos,  out  of  abundant  caution.  Apparently,  it  was 
feared  that  without  the  quullfication  contained  in  the  proviso 
the  section  might  be  construed  to  mean  that  a  surviving 
husband  or  wife,  thongh  childless  and  without  dependent 
relatives,  would  take  the  homestead,  and  hold  it,  not  only 
exempt  from  claims  against  the  deceased,  but  also  from 
the  debts  of  the  survivor,  which  is  the  ' '  exemption  provided 
for  in  this  act,"  and  which,  therefore,  is  the  only  exemption 
excluded  by  the  proviso.  The  other  exemption  in  favor  of 
the  survivor  against  the  debts  of  the  deceased  is  not 
excluded  by  it,  and  this  is  the  only  exemption  which  the 
appellant  claims. 

Another  point  remaining  to  be  noticed  is  the  effect  of  the 
declaration  of  abandonment  of  homestead  made  by  the  ap- 
pellant and  her  deceased  husband.  As  to  this  point  it  is  to 
l)o  observed  that  the  law  does  not  make  the  filing  of  a  de- 
claration of  abandonment  of  a  homestead  constitute  in  itself 
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on  abandonnieut.  TIi6ie  can  be  no  abandonmeut  witliout 
the  filing  of  snoli  a  declaration,  bat  it  does  not  necessurilj 
follow  that  an  abandonment  takes  plnoe  whenever  eucli  u 
declttration  is  filed.  It  may  be  that  it  is  also  necessury  for 
the  partiex  to  cease  to  reside  on  the  premises.  But  in  the 
Tiew  we  entertain  of  the  case,  it  will  not  bo  necessary  to 
decide  this  question.  Supposing  there  was  au  abandon- 
ment, the  only  effect  of  it  was  to  invest  the  husband  with 
the  power  to  alienate  the  premises  or  subject  them  to  some 
specific  lien  daring  the  continnance  of  the  abandonment. 
There  was  nothing  to  prevent  the  parties  from  again  declar- 
ing a  claim  of  homestead  in  the  same  premises,  the  effect  of 
which  would  bare  been  to  exempt  them  from  liability  for 
any  debt  contracted  subsequent  to  "Noy.  13,  1861,  and  not 
secured  by  specific  lien.  (Com,  L,  186;  Ilincthorne  v. 
Smith,  sapra.)  Still  less  was  there  anything  to  p^e^ent  the 
.district  judge  from  setting  apart  the  actual  homestead  for 
the  use  of  the  widow.  "  The  homestead  as  designated  by 
the  general  homestead  law,"  which  he  is  commanded  to  set 
apart  tor  her  use,  is  not  a  homestead  that  has  already  been 
secured  by  that  law,  but  a  homestead  of  the  character  and 
Talne  prescribed  by  that  law. 

For  these  reasons  the  oi'der  of  the  district  court  must  bo 
reversed,  and  the  cause  remanded  for  further  proeeedinga 
to  be  had  in  accordance  with  the  viewa  herein  expressed. 
The  homestead  claimed  by  the  appellant  in  this  case  being 
appraised  at  more  than  five  thousand  dollars,  and  being  sub- 
ject to  the  payment  of  the  mortgage  of  Virgin,  may  have  to 
be  sold,  but  in  case  of  a  sale  the  right  of  the  widow  to  five 
thousand  dollars  of  the  proceeds,  if  that  much  I'emains  after 
payment  of  the  mortgage  and  expenses  of  foreclosure,  must 
be  secured.     All  of  which  ia  so  ordered. 

Hawiey,  C.  J.,  concurring: 

I  concur  iu  the  opinion  of  the  court,  that  it  was  the  duty 
of  the  district  judge,  under  the  provisions  of  the  statutes 
cited  to  set  apart  the  property  for  the  use  of  the  petitioner; 
but  I  have  doubts  whether  the  property,  when  so  set  apart, 
would  be  subject  to  the  payment  of  her  debts;  and  us  this 
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qaestion  is  not,  in  mj  jadgmeot,  necessarily  iDTolved  in  tbe 
decision  of  tliis  case,  I  do  not  expresa  any  opinioii  in 
regard  to  it. 


[So.  780.] 

N.  D.  CHAMBERLAIN  and  J.  P.  "WINliflE,    Eespond- 
ENTS,  V.   L.  STERN,  Appellant. 

PoganBioH  or  Febboh*!.  Fbopexti. — Wbere  certain  peisoDOl  propett;  was 
sold  on  tbe  tvreDty-finit  of  Ifaviimber,  and  Ihe  testimony  shoirB  a 
deliTery  at  that  time,  and  a  change  of  iiosEession  until  April  1,  bnt  nflec 
that  diits  and  before  tbs  levj  of  n  third  partj,  the  poesesBioii  waa 
tettoced  to  tbe  grantor,  vho  was  iu  actnal  poBsesBion  at  the  lime  of  the 
levy  aabail'e:  Htld,  that  the  court  erred  in  fluding  that  the  cbange  ol 
poaaesBion  continued  after  April  1,  and  in  finding  tliat  the  defendant 
took  the  property  from  Ihe  grantees. 

J[>m. — Whether  the  ohnnge  of  poeHeaHiou  that  did  take  place  was  sufficiently 
open,  nneqnivocal  and  continnoiis,  to  aatiafy  tbe  statute  of  frauds,  is  a 
qaeslion  of  fact  for  (he  court  or  jary  to  determine. 

CoNBiDEBATioN  OP  SiLK.— Where  the  bill  of  aalo  offered  in  evidence  recited 
a  couBideiation  of  ¥1,GOO,  and  the  grantor  and  granlee  both  testified 
that  money  was  pnid;  Held,  that  it  was  error  to  refuse  to  allov  the  de- 
fendant to  ask  theHS  witueHBee  how  much  money  was  paid  as  (he  eonaid- 
eration  of  the  alleged  sale. 

FliEiDiKos  Aij.loiKa  Fbaijd. — Where  perGonal  property  is  found  in  the  pos- 
aession  of  the  eiecntion  debtor,  and,  after  levy,  is  claimed  by  a  stranger, 
the  ofQcer  is  not  bound  lo  surmise  that  there  may  have  been  a  aale,  and 
BO  attack  it  for  fraud  iu  his  answer. 

Idem.— The  officer  ie  not  bound  to  BEaail  Ihe  tcanBaction  till  it  is  brought  to 
his  knowledge,  and  it  it  makes  its  Bist  appearance  at  the  trial,  be  may 
meet  it  there  with  proof  of  Ibe  frand. 

Fftitm,  now  Estasusbrq — Bubdbn  oy  Pnoor. — Proof  of  frand  wo-s  part  o( 
the  defendant's  case,  but  proof  of  the  consideration  was  port  of  the 
plaintifTB  case;  to  prove  the  nmoiiut  □[  the  consideration  was  not  to 
prove  fniad.  Inodt^quacy  of  couBideraEiou  is  an  element  of  fraud  iu 
some  cases,  aud  the  bnideu  of  proving  it  in  this  case  was  on  tbe  defend- 
ant, but  be  hail  a  right  to  know  what  the  amount  of  the  conaideiBtioD 
was  before  offering  proof  that  it  was  inadequate. 

Appeal  from  the  District  Coni-t  of  the  Second  Jndioinl 
District,  Ormsby  County. 

Tho  facts  are  stated  in  the  opinion. 
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Harris  dt  Co^n  and  Thomas  II.  Wells,  for  Appellant. 

I.  The  answer  alleged  fraud  on  the  part  of  tlie  plaiutiffs, 
and  the  defendant  waa  denied  bj  the  court  his  legal  right 
to  prove  it,  Failaie  of  consideration,  even  inadequacy  of 
price  is  proof  (not  per  ae  sufficient  or  conchisive,  but  in  con- 
nection with  other  evidence)  to  establish  fraud;  and  if  fraud 
be  alleged,  anything  or  fact  tending  to  establish  it,  may  be 
given  in  evidence.  (Bump  on  Frand.  Conv.,  607  el  eeg.,  and 
641  eUeg.,  and  cases  there  cited;  2  Cal.  326;  6  Id.  47;  7  Id. 
391.) 

II.  There  was  not  "an  actual  and  continned  change  of 
possession"  of  the  property."  (10  Oal.  431;  12  Id.  4S3.) 

Boberi  M.  Clarke,  for  Hespoodent. 

I.  It  is  not  sufGcient  in  pleading  to  charge  fraud  in  gen- 
eral terms.  The  facts  which  constitute  the  fraud  must  be 
specially  alleged.  {Castle  v.  Bader,  23  Cal.  75;  Kent  v. 
Snyder,  30  Id.  666;  Mome  v.  Green,  29  How.  Pr.,  69;  BuGei- 
V.  Viele,  44'Barb.  16G.) 

No  attempt  is  made  to  charge  actual  fraud  in  the  answer. 
On  the  contrary,  constructive  fraud  is  alleged  and  relied 
upon. 

The  averment  of  facta  which  constitute  constructive 
fraud  is  an  implied  admission  of  the  bona  fides  of  the  sale, 
as  between  the  parties — of  the  absence  of  actual  fraud. 
(  Thornton  v.  Hook,  36  Cal.  230.)  In  tlie  state  of  the  plead- 
ings it  was  not  error  to  deny  defendant's, offer  to  prove 
actual  fraud. 

II.  The  delivery  in  the  case  was  actual  and  the  change  of 
possession  continuous.  {Godclumx  v.  Mulford,  26  Cal.  316; 
Gray  \.  Sullivan,  10  Nov.  416.) 

Rj  the  Court,  Beattt,  J. : 

This  is  a  suit  to  recover  certain  personal  property  con- 
sisting of  a  lot  of  horses,  alleged  to  be  wrongfully  and  un- 
lawfully detained  by  the  defendant.  The  answer  denies 
that  they  are  the  property  of  the  plaintiffs,  and  alleges  that 
they  were  seized  by  the  defendant  acting  as  constable  under 
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certain  writs  of  attachmeDt  and  execution  ^^ainst  one  Lore- 
joy,  who,  it  is  averred,  is  the  real  owner.  The  case  was 
tried  in  the  district  court  without  a  jnvy  and  the  findings 
and  judgment  were  in  favor  of  the  plaintiffs.  The  defend- 
ant now  appeals  from  the  judgment  and  the  order  of  the 
district  court  overruling  his  motion  for  a  new  trial. 

The  following  facts  were  established  ou  the  trial  bj  un- 
contradicted teetilnonj:  On  the  twenty-first  of  November, 
A.  D.  1874,  Lovejoy  was  the  owner  of  the  property  in  con- 
troversy and  also  of  other  cattle  and  horses,  all  of  which  he 
had  jn  hia  possession  on  a  ranch  in  Douglas  coonty  where 
he  then  resided.  At  the  same  time  and  place  he  hod  in  his 
possession  a  number  of  horses  which  he  was  ranching  for 
otlier  parties.  Previous  to  this  date,  and  during  the  sum- 
mer and  fall  of  1874,  all  of  this  stock  had  been  kept  by  . 
Xiovejoy  in  an  inclosed  pasture  belonging  to  him  and  sit- 
uated near  Carson  city.  On  the  night  of  Kovember  21, 
Winnie,  one  of  the  plaintiffs,  went  to  the  ranch  where  the 
stock  then  was,  obtained  a  bill  of  sale  of  Lovejoy's  cattle 
and  horses,  and,  with  the  assistance  of  Lovejoy  and  another 
person,  drove  them,  together  with  the  liorses  which  Love-, 
joy  was  ranching  for  third  parties,  to  the  ranch  of  one  Olds, 
distant  a  mile  from  Lovejoy's  place.  Olds  agreed  with 
Winnie  to  pasture  the  cattle  and  horses  which  he  had  pui- 
chased  and  gave  him  a  receipt  for  them.  The  horses  which 
are  the  subject  of  this  action  remained  on  the  ranch  of  Olds 
until  the  first  of  April,  but  daring  the  interval  between 
November  21  and  April  1,  Lovejoy  was  occasionally  tliere 
looking  after  the  horses  he  was  ranching  for  third  parties, 
and  during  the  same  time  he,  with  two  others,  drove  the 
cattle  which  were  included  in  the  purchase  of  plaintiffs  to 
Empire  city.  On  the  lust  mentioned  date,  April  1,  1875, 
Winnie  and  Lovejoy  took  all  the  horses  from  Old's  ranch, 
including  those  which  Lovejoy  was  ranching  for  third  par- 
ties, drove  them  to  Carson  aud  put  them  in  Lovejoy's  pas- 
ture where  they  had  been  running  previous  to  the  sole. 
This  pasture  had  been  recently  ])urchased  by  Fatterson 
under  an  execution  against  Lovejoy,  but  the  time  for  re- 
demption hod  not  expii-ed  and  Lovejoy  remained  in  posses- 
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siou.,  While  the  horses  in  controversy  ■were  in  Lovejoy'a 
postaro,  mixed  with  other  horses  that  he  was  ranching  for 
third  parties,  and  as  far  aa  appearances  conld  show,  as  much 
Lis  property  as  they  had  ever  been,  the  defendant  made  Lis 
levy  under  valid  proceas  against  him.  There  cau  be'  no 
doabt  that  when  the  levy  was  made  the  property  was  in  the 
actnal  possession  of  Lovejoy,  the  execution  debtor.  Ho 
may  not  have  been  in  posaession  a&  owner  but  the  evidence 
clearly  shows  that  he  was  a  bailee.  The  district  judge 
erred,  therefore,  in  finding  that  the  change  of  possession 
continued  after  the  first  of  April,  and  that  the  defendant 
took  the  horses  from  the  possession  of  the  plaintiffs.  The 
testitooDy  does  show  a  delivery  at  the  time  of  the  sale  and 
u  change  of  possession  from  November  21  to  April  1.  But 
after  that  date  the  possession  was  restored  to  Lovejoy. 
Whether  the  change  of  possession  that  did  take  place  was 
sufficiently  open,  unequivocal  and  continnous  to  satisfy  the 
doctrine  of  Stevens  v.  Irwin  (15  Cal.  S07),  so  frequently 
approved  by  this  court,  was  a  question  of  fact  not  decided 
by  the  district  court,  its  ooacluaions  being  based  upon  the 
.  erroneous  finding  that  Lovejoy  continued  out  of  the  posses- 

The  district  court  also  erred  in  rofosing  to  allow  the  Am- 
fendaut  to  ask  Winnie  and  Lovejoy,  on  cross-examination, 
how  mnch  money  was  paid  as  the  consideration  of  the 
allied  sale.  The  bill  of  sale  offered  in  evidence  by  the 
plaintiffs  recited  a  consideration  of  sixteen  hundred  dol- 
lars, and  both  W^innie  and  Lovejoy  testifieil  that  money  was 
paid;  but  when  defendant  asked  how  much,  the  plaintiffs 
objected  that  he  had  not  alleged,  in  his  answer,  facts  con- 
stituting actual  fraud  in  the  sale,  and  that  proof  of  the 
amonnt  paid  was  therefore  wholly  immaterial.  The  court 
sustained  the  objection,  defendant  excepting; 

The  respondents  contend  that  the  ruling  was  correct,  and 
cite  authorities  to  show  that  fraud  cannot  be  proved  without 
having  been  specially  pleaded.  This  is  no  donbt  tnie  in 
the  class  of  cases  referred  to,  where  suit  is  bi-ought  to  set 
aside  a  conveyance  or  contract  on  the  ground  of  fraud,  or 
where  fraud  is  the  defense  to  a  contract  set  out  in  the  com- 
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plaint,  or  where  the  defendant  is  presumed  to  have  know- 
ledge of  the  transaction  which  he  seeks  to  impeach  on  that 
ground.  A-od  there  may  be  good  reason  to  hold  that  where 
property  is  seized  in  the  hands  of  a  stranger  to  the  execu- 
tion, the  officer  mast  plead  fraud  in  answer  to  his  suit. 
But  where  the  property  is  found  in  the  possession  of  tlia 
execution  debtor,  and,  after  lerj,  is  claimed  by  a  stranger, 
the  ofGcer  is  not  boaud  to  sormise  that  there  may  have  beeu 
a  sale,  and  to  attack  it  for  fraud  in  his  answer.  He  i»  not 
bound  to  assail  the  transaction  till  it  is  brought  to  his 
knowledge,  and  if  it  makes  its  first  appearance  at  the  trial, 
he  may  meet  it  there  with  proof  of  the  fraud.  (Hee  Bump 
on  Fraud.  Convey.,  508;  Gooch's  Case,  6  Co.,  60;  and  AsfAif 
V.  MirmUt,  8  A.  &  E.  121.)  These  cases  show  that  tlie  de- 
fendant in  this  action  was  in  a  position  to  attack  the  sale 
for  actual  fraud,  and  the  question  asked  was  material  and 
relevant.  It  was  also  proper  cross-examination.  Proof  of 
fraud  was  part  of  the  defendant's  case,  bat  proof  of  the 
consideration  was  part  of  the  plaintiffs'  case.  To  prove  tho 
amount  of  the  consideration  was  not  to  prove  frand.  Inad- 
equacy of  consideration  is  on  element  of  fraud  in  soma 
cases,  and  the  burden  of  proving  it  in  this  case  was  on  the 
defendant.  But  he  had  a  right  to  know  what  the  amount  of 
the  consideration  was  before  offering  proof  that  it  was  in- 
adequate. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 


nigiii.cdbyGoOt^lc 


REPORTS  OF  CASES 

DETEBmiBD  IK 

The  Supreme  Court 

STATE  OF  NEVADA. 
OCTOBER   TEEM,    18  7  6. 


CNo.  786.3 

THE  STATE  OP  NEVADA,  Respondent,  v.  JAMES 

JOHNSON,  AppSliant. 

Plu  op  Fobukb  AoaniTTii.— When  aHouxn  bk  Aliowto. — Where  tha  de- 
fendant iutecpoaed  a  plait  of  former  acqaitttU  in  the  eznct  form  pr^ 
'acribed  by  tbe  atntnta  (Comp.  L,  1921) ;  IlflU,  thnt  the  oonrt  erred  in 
refoeing  to  allow  tbe  plea  to  be  entered  of  reoord. 

Ilini.— It  wttB  not  for  the  cooit  to  decide  in  advance  that  the  plea  of  former 
acquittal  conlduot  be  ealabliahed.  That  iasae  vaa  for  tbe  jnry,  anbject, 
of  eoiirae,  to  the  right  of  the  conrt  to  decide  apon  the  competancf  and 
relevancy  of  the  evidence  offered  in  support  of  tbe  plea. 

P1.K&  or  FuBusu  3eo¥±bxiy.  —lleld,  that  although  the  ptea  of  former  jeopardy 
might  have  been  euperflnoas,  as  tbe  facts  set  out  in  it  might  poBHibly 
have  been  given  in  evidence  under  the  general  issue,  or  if  uot,  tben 
ander  the  plek  of  former  ocqnittal,  it  would  have  been  better,  if  the 
facts  disclosed  by  it  amonnted  to  a  defense,  to  allow  it  to  be  entered. 

Appeal  from  the  Distriol;  Oonrt  of  the  Ninth  Judicial 
District,  Elko  Cottat;. 

The  facts  ore  stated  iu  the  opinion. 

W.  O.  Van  Ileet,  for  Appellant. 

I.  The  court  erred  in  excluding  defendant's  pleas  from 
the  record,  and  depriving  him  of  the  right  of  being  tried 
thereunder,  us  ^hown  bj  the  bill  of  exceptions.  The  court 
had  no  authority  to  refuse  to  let  defendant's  pleas  be  en- 
voi.. XI,— 18  t  273  ) 
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tered  of  record.  The  proviBion  of  the  statute  is  clear  and 
uDeqinvoeal  upon  the  subject.  It  is  mandatory,  and  leaves 
the  judge  no  discretion  in  the  matter.  (Sec.  1920,  Comp. 
Laws.) 

II.  If  defendant's  pleas  were  bad  or  iosufficieDt  in  law 
for  any  reason,  although  onr  statute  makes  no  express  pro- 
vision  for  such  a  contingency,  the  rule  at  common  law  was 
for  the  state  to  demur.  (Hab.  Fl.  chap.  33;  Archbold's 
dim.  PI.  chap.  3;  Starkies'  Crim.  PI.  chap.  19.)  But 
here,  there  was  no  demurrer;  no  action  whatever  on  the 
part  of  the  prosecution  to  raise  any  question  as  to  the  suf- 
ficiency in  law  or  fact  of  defendant's  pleas.  The  pleas  were 
good  and  expressly  allowed  by  law,  two  of  them  being  in 
the  express  language  of  the  statute  (vol-  1,  ch.  1921),  and 
as  to  plea  of  foimer  jeopardy,  vol.  1,  Bish.  Cr.  Pr.  chap. 
66,  sec.  818,  et  seq. ,  and  defendant  had  an  absolute  right  of 
which  he  could  not  lawfully  be  deprived,  to  have  his  pleas 
tried  by  a  jury,  and  without  such  a  trial  and  a  verdict  upon 
each  plea  there  could  be  no  valid  conviction.  {People  t. 
Kinaey  et  al,  Cal.  Sup.  Ct.,  Jan.  Term,  1876.) 

J.  R,  KittreU,  Atlomey-General,  for  Bespondent. 

I.  Appellant  relies  on  a  pretended  plea  of  autre  Jola  ac- 
quit. Before  he  can  avail  himself  of  such  a  plea,  it  must 
appear  that  such  was  interposed  at  the  proper  time,  and 
that  it  was  in  the  form  prescribed  by  statute.  (Vol.  1,  C. 
L.  sec.  1921.)  Every  plea  must  be  oral.  (47  Cal.  122;  1 
vol.  C.  L.  sec.  1920.) 

II.  The  record  does  not  show  that  such  plea  to  the  in- 
dictment on  which  appellant  was  tried  was  ever  interposed. 
The  record  in  this  case  contains  no  copy  of  the  indictment 
alleged  to  have  been  found  against  defendant  by  the  grand 
jury  of  Elko  county,  on  the  twenty-second  day  of  October, 
1875;  hence  there  is  no  evidence  contained  in  the  so-called 
bill  of  exceptions  to  warrant  the  court  in  considering  the 
question  of  the  validity  or  invalidity  of  said  indictment. 
Before  it  can  be  snccessfully  maintained  that  defendant  has 
been  once  in  legal  jeopardy,  three  things  must  be  made  to 
appear:    First.  That  the  indictment  upon  which  he  was  to 
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he  tried  was  a,  valid  one;  second,  that  the  jury  to  try  the 
case  waa  duly  impaneled,  sworn  and  charged  with  the  case; 
and,  third,  that  tbey  were  discharged  by  the  court  without 
a  legal  necesEiity.  None  of  these  essentials  is  shown  either 
in  the  minutes  of  the  court  or  by  the  pretended  bill  of  ex- 
ceptions. The  facts  ought  to  be  shown  by  the  record, 
t.  e.,  the  indictment  should  be  set  out  in  extevso,  and  tlie 
minutes  of  the  court  should  show  that  the  jury  was  im- 
paneled, sworn  and  charged  with  the  case;  they  have  no 
place  in  a  bill  of  exceptions  either  by  way  of  recital-  or 
otherwise.  There  would  be  just  as  much  propriety  in  re- 
citing them  in  the  judgment.  {People  v.  Phillips,  45  Gal. 
U.) 

III.  Inasmuch  as  the  indictment  referred  to  in  the  pre- 
tended bill  of  exceptions  is  not  before  the  court,  it  is  to  be 
presumed  that  the  action  of  the  court  in  setting  it  asitl© 
was  regular.  Error  cannot  be  presumed,  but  must  be  af- 
firmatively shown.  (People  v.  Best,  39  Gal.  690;  People  v. 
JCing,  27  Id.  507;  Peoplev.  Winlera.  29  Id.  659.) 

lY,  All  omissions  and  uncertainties  in  a  bill  of  excep- 
tions are  to  be  construed  against  the  party  presenting  it. 
{PeopU  v.  WiUiams,  45  Oal.  25.) 

By  the  Court,  Beattt,  J. : 

In  this  case  the  defendant  appeals  from  a  conviction  of 
grand  larceny.  A.t  the  time  of  his  arraignment  he  offered, 
together  with  a  plea  of  not  guilty,  two  special  pleas.  The 
first  of  these  was  what  may  be  called  a  plea  of  former 
jeopardy.  It  sets  out  with  great  fullness  and  patticuhirity, 
that  the  defendant  had  been  formerly  indicted  for  the  same 
o£fense;  that  to  that  indictment  he  had  pleaded  not  guilty; 
that  a  \\a-y  had  been  duly  impaneled,  sworn  and  charged 
with  the  case,  and  tbereafter  discharged  before  finding  a 
verdict  without  his  consent  and  without  any  legal  necessity. 
This  plea  comes  fully  up  to  any  precedent  of  such  a  plea 
that  we  have  found,  except  that  it  merely  refers  to  the 
former  indictment  as  of  record  in  that  court  instead  of 
reciting  its  terms. 

The  other  special  plea  was  a  plea  of  former  acquittal  in 
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the  exact  form  prescribed  b;  the  statate^  (C.  L.,  sec. 
1921.) 

Tiie  conrt  refused  to  allow  these  pleas  to  be  entered  of 
record,  and,  when  the  defeiidunt  declined  to  plead  farther, 
ordered  a  plea  of  not  gnillj  to  he  entered,  upon  which  he 
vas  tried  and  convicted. 

The  error  assigned  by  the  defendant  is  the  rejection  of 
his  special  pleas.  We  think  it  was  error.  The  plea  of 
former  acqnittal  was  certainly  well  pleaded,  and  sboakl 
have  been  entered.  (C.  L.,  sec.  1920.)  It  was  not  for  the 
conrt  to  decide  in  advance  that  it  could  not  be  established. 
That  issue  was  for  the  jnry  (C  L.,  sees.  1936-37),  subject 
of  course  to  the  jjght  of  the  conrt  to  decide  upon  the  com- 
petency and  relevancy  of  the  evidence  offered  in  support  of 
the  plea.  It  may  be  trne  that  the  defendant  never  had 
been  acquitted  of  the  offense  for  which  he  was  indicted, 
but  neither  the  district  court  nor  this  court  can  say  so.  He 
had  a  right  to  offer  the  plea  along  with  his  plea  of  not 
guilty  (G.  L.,  sec.  1919),  and  to  have  the  issne  submitted 
to  a  jury,  if  he  could  adduce  any  evidence  tending  to  sup- 
port it.  Whether  he  could  have  adduced  snch  evidence, 
we  rejieat,  could  not  be  decided  iii  advance  of  the  offer  to 
do  BO,  and  he  could  not  offer  the  evidence  without  having 
entered  the  plea.  For  this  error  tlie  judgment  must  bo 
reversed. 

As  to  the  other  special  plea  of  foi-mer  jeopardy,  it  was 
perhaps  unnecessary  to  offer  it  as  the  facts  set  out  in 
it  might  possibly  have  been  given  in  evidence  under  the 
general  issue  (0.  L.,  sec.  1925);  or  if  not,  then  under  the 
plea  of  former  acquittal.  We  think,  however,  that  althongh 
this  plea  may  have  been  superfluous,  if  the  facta  disclosed 
by  it  amounted  to  a  defense,  it  would  have  been  better  to 
allow  it  to  be  entered.  It  was  the  safer  practice  to  offer  it. 
Its  reception  could  have  done  no  possible  haiTa,  and  would 
have  given  the  state  the  advantage  of  knowing  what  was  the 
defense  relied  on. 

Wo  do  not  decide  whether  or  not  the  facts  alleged  in  the 
plea  of  former  jeopardy  would  constitute  a  good  defense  to 
the  present  indictment.    The  question  will  be  involved  in 
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the  future  proceediogs  iQ  the  case,  but  it  ia  of  too  mucb 
consequence  to  be  decided  without  argument,  and  it  liaa 
not  been  argued  here. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 


[No.  767.  ] 

J.  8.  DICKSON  AND  TVM.  ANDERSON,  REapONDENiB,  t'. 
DANIEL  G.  OORBETT,  Appellant. 

FoBi:ci.oemtBD»MRCHisio'HLiEN—Pi.EU)n(OB.— Where  the  complaiiit  ntates 
a  cane  for  relief,  alleging  that  the  work  was  doaa  ftotl  tho  miiteriale  fiir- 
uiehed  at  the  special  iustaace  and  reqaet:t  of  one  J.  3.  Bennett,  the 
agent  ot  tbu  defendant,  and  vheie  none  of  the  allegatioua  iu  the  com- 
plaiut  wi're  denied:  Iltld,  that  n  plea  thitt  "pleiutiffx  ought  uot  to  be 
oltoired  to  maintain  this  action,  tor  that  ou  the  —  day  of  Uuy,  IST5, 
they  obtained  a  Judgment  for  the  same  debt  against  J.  J.  Bennett," 
conslitnlea  no  defense  to  the  notion. 

Idkh.— The  foet  thai  plaiutiftH  recovered  a  jadgmentagsioHt  Bennett  onlj 
proves  that  Bennett  made  himself  also  persona;];  liable  un  the  coiitnict 
vbich  he  entered  into  on  behalf  of  his  principal. 

AoracY,  TTHEs  MpsT  BK  DKMiED.  -The  oignoient  ot  appellant  is,  that  Ben- 
nett was  not  his  ageut  but  hia  tenant,  and  had  no  untho^lly  to  bind  him 
or  his  ealate:  Held,  (hat  if  this  waa  Ime  appellant  sboold  buve  alleged 
the  facts  in  his  auawer. 

MacBAKic'a  LiKH  —  DcsoBtiTioN  Of  FaxHisiB — 'Where  the  coraphkint  de* 
scribed  the  property  an  a  large  building  on  certain  lota  iu  a  certain  bloclc 
belonging  to  the  defendant,  together  with  a  convenient  space  of  laud 
around  the  same:  IleU,  that  the  description  was  Hofflcieutly  apeciUc. 

Appeal  from  the  District  Comt  of  the  Second  Judicial 
District,  Ormsby  County. 

This  case  was  originally  brought  in  the  justice's  court  to 
foreclose  a  mechanic's  lien  upon  the  following  described  i-eid 
estate,  situate  in  the  county  of  Ormsby,  state  of  Nevada, 
and  more  fully  described  as  follows,  to  wit:  Being  a  large 
structure  on  block  66,  lots  3,  4,  5,  6,  7  and  8  of  Musser's 
Division  of  Cni-son  city,  opposite  the  United  States  mint, 
and  belonging  to  D.  H.  Corbett,  together  with  u  convenient 
space  ot  liuid  iiround  tho  same. 

The  other  facts  are  stated  in  the  opinion. 
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ITioTnas  H.  Wells,  for  Appellaut. 

I.  BespODdeots  bod  do  riglit  to  maintain  any  actiou 
against  appellant  npon  tbe  cause  of  action  herein  alleged. 
Their  original  cause  of  action,  their  account,  had  been  ex- 
tiDguisIied  by  their  judgment  obtained  thereon  against  Beu- 
iiett,  in  the  justice's  court,  in  which  they  proved,  to  the  sat- 
isfaction of  the  court,  that  Bennett,  not  Corbett,  was  the  one 
for  whom  they  worked  and  who  owed  them  the  debt.  When 
they  sued  Corbett  ou  the  same  cai^ae  of  action,  they  did  not 
cancel,  satisfy  or  release  said  judgment,  or  offer  to  do  so, 
or  pray  that  it  be  done,  or  plead  any  fraud  or  mistake,  iu 
the  obtaining  of  it,  which  should  relieve  them  from  being 
bound  by  it.  They  cannot  obtain  a  second  judgment  for 
the  same  debt  while  the  first  renmins  iu  full  force  and  effect. 
It  is  apparent  from  the  record  that  the  lien,  if  they  had  the 
light  to  put  one  on  anything,  after  suing  and  obtaining  a 
judgment,  might  have  been,  and  ought  to  have  been,  put 
upon  the  inteieal,  the  leasehold  estate  of  Beunett,  in  the 
property  set  out  in  the  lien. 

IT.  The  judgment  is  erroneous,  because  the  record  shows 
that  no  proof  was  ever  offered  to  support  the  validity  of  tbe 
claim  or  of  the  lien.  The  judgment  was  rendered  as  if  bj 
default  in  a  suit  simply  for  money  due  ou  debt. 

III.  Section  14  of  the  lieu  act  does  not  mean  to  give  two 
remedies  at  one  and  the  some  time,  in  cases  of  this  class, 
any  more  than  in  contract  mortgage  cases.  It  means  that, 
though  a  party  may  have  taken  and  filed  his  lien,  he  may, 
before  suit  brought  to  enforce,  waive  that  remedy  and 
bring  his  personal  action  to  recover  the  debt.  (27  Cal.  358; 
32  Id.  176;  10  Id.  22;  30  Blkst.  Com.  302.) 

Robert  M.  Clarke,  for  Bespondeut. 

Plea  is  not  good.  (Lien  Law,  Stat.  1875,  p.  124,  seo.  14; 
16  Cal.  140;  2  B.  Munroe,  257;  8  Id.  429;  4  Md.  269;  8 
Johns.  361;  4  Md.  Ch   75;  2  Id.  1. 

By  the  Court,  Eeatty,  J. : 

This  is  the  same  case  in  which  a  motion  to  dismiss  the 
.  appeal  was  overruled  at  the  January  term,  (10  Nev.  439.) 
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The  appeal  is  from  the  judgment,  and  but  one  qaeKtiou 
arises  npou  tbe  record:  Did  the  court  err  in  suetaining  the 
motion  of  plaintiffs  for  judgment  on  the  pleadings? 

The  snit  is  to  foreclose  a  mechanic's  lien  and  was  com- 
menced  in  a  justice's  court.  It  is  not  pretended  that  the 
complaint  does  not  state  n  case  for  tbe  relief  decreed.  It 
alleges  infer  alia  that  the  work  was  done  and  the  materials 
inrnished  at  tbe  special  instance  and  request  of  one  J,  J. 
Bennett,  tlie  agent  of  the  defendant.  !No  allegation  of  the 
complaint  is  denied  iu  the  answer,  the  defendant  relying 
solel J  on  the  following  plea:    "Plaintiffs  ought  not  to  bo 

allowed  to  maintain  tliis  action  for  that  on  the day  of 

May,  1875,  they  obtained  a  judgment  for  the  same  debt 
against  J.  J,  Bennett  in  this  court."  The  defendant  had 
judgment  in  the  justice's  court,  but  on  appeal  to  the  dis- 
trict court  the  plaintiffs  recovered  a  judgment  on  the  plead- 
ings, from  which  the  defendant  appeals;  and  the  sole  ques- 
tion for  our  decision  is  whether  the  plea,  admitting  it  to  be 
true,  avoids  the  original  liability  which  the  defendant  has 
admitted  by  failing  to  deny  tbe  allegations  of  the  complaint? 
"We  think  it  does  not.  Tbe  fact  that  plaintiSs  have  recov- 
ered a  judgment  against  Bennett  only  proves  that  Betinetb 
made  himself  also  personally  liable  on  the  contract  which 
he  entei-ed  into  on  behalf  of  his  principal,  which  he  may 
have  done  by  failing  to  disclose  his  agency  or  by  the  form 
of  the  contract.  In  such  case  Corbett  is  also  liable,  and  an 
unsatisfied  judgment  against  Bennett  is  no  bar  to  an  action 
against  Corbett.  Especially  is  this  so  when  the  object  of 
this  proceeding  is  not  to  obtain  n  personal  judgment  against 
Corbett,  but  to  enforce  the  lien  upon  his  property.  He 
does  not  deny  that  his  property  was  subject  to  the  lien,  but 
plants  himself  upon  the  bald  proposition  that  the  lien  is  ex- 
tinguished by  an  nnsatisfied  judgment  against  his  agent. 
We  have  been  cited  to  no  authority,  and  we  know  of  none 
which  supports  such  a  view.  Appellant  suggests  in  his  ar- 
gument that  Bennett  was  not  his  agent,  bnt  his  tenant,  and 
had  no  authority  to  bind  him  or  his  estate.  If  this  is  true, 
it  should  have  been  so  stated  in  the  answer.     As  the  record 
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ATgnment  for  Appellant. 

staDdfl,  BeDoetl's  Rgency  is  admitted,  and  ve  can  look  to 
no  tiling  else. 

It  is  said  to  have  beeu  an  error  in  the  district  conirt  to 
make  the  decree  without  any  testitaonj  as  to  the  part  of 
the  premises  subject  to  the  lieu.  But  as  to  this  matter, 
jre  think  the  complaint  v&b  suffioiently  specific,  and  the  de- 
cree follows  it.  ' 

Judgment  affirmed. 


[No.  792.] 
DUNCAN  L.  THOMAS,  Appellant,  v.  J.  D.  SULLIVAN 

BT  AL.,   BeSPONDEKTS. 

SrATmaNTON  Motion  fob  Nkv  Tbul  canhot  bk  CiBTTvm>TOArm  Arpui^ 
18  Taken. — 'Where  the  couit  below  nllowed  Bud  lettled  a.  stateiaeiit  after 
action  upon  the  inotioa  for  new  trial  nad  after  an  appeal  voa  l&ken: 
Held,  that  the  coart  had  lost  jurisdictioa  by  the  appeal  aud  that  tha 
Btatement  on  inotian  (or  new  trial  rnuxt  be  diBregarded. 

Idek— EiTKOT  Of  Obskx  PHKiiATrrnKi.Y  Mapk.— The  effect  of  the  rereraat  of 
an  order  granting  a  luotioD  for  a  new  trial,  when  the  reversal  resnits 
from  the  fact  that  the  decision  was  pienintnrely  mode,  ia  to  leave  Iha 
motion  still  pending  in  the  conrt  below  to  ba  r^nlarl;  and  properly  dia- 

Appeal  from  the  District  Court  of  the  Sixth  Jadicial 
District,  Eureka  County. 

The  facts  are  stated  in  the  opinion. 

D.  E.  Bailey,  for  Appellant; 

I.  The  conrt  erred  in  granting  defendant's  motion  for  a 
a  new  trial,  when  there  was  no  certificate  attached  to  the 
statement  on  motion  for  new  trial,  as  required  by  law. 
Under  the  practice  act  and  the  decisions  of  the  supreme 
coarts  both  of  this  state  and  California,  there  was  no  motion 
or  statement  for  a  new  trial  on  which  the  judge  of  the  court 
below  acted,  when  the  order  was  made.  (Comp.  L.,  vol.  1, 
sec.  1268;  Whitev.  White,  6  Nev.  20;  Dean  v.  Pritchard,  9 
Id.  332;  ilorrla  v.  De  Ctlia,  41  Cal.  Sai;  Waggmheim  t. 
Book,  35  Id.  216;  Coagrove  v.  Johvam,  30  Id.  509.) 

U.  If  the  statement  was  properly  authenticated  as  required 
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hj  law,  tbere  is  nothing  in  the  evidence  adduced  npon  the 
trial  which  would  warriuit  the  judge  in  the  court  below 
granting  the  order  on  motion  for  n  new  trial.  The  new  trial 
was  granted  by  the  court  below  on  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  and  upon  that 
alone. 

HiWtouse  dt  Davenport,  for  Bespondent. 

I.  We  concede  that  there  are  some  authorities;  in  this 
state  wlitch  authorize  the  appellate  court  to  refuse  to  examine 
a  statement  on  motion  for  new  trial  that  is  not  properly  cer- 
tified to  before  an  appeal  is  taken,  and  without  askiug  that 
these  decisions  be  reversed,  we  think  we  can  suggest  a 
remedy  by  which  the  evil  results  of  such  a  course  of  de- 
cisions can  be  avoided.  We  submit  lierewith  the  affidavit 
of  the  district  judge  who  granted  the  new  trial  herein.  On 
that,  we  ask  that  what  purports  to  be  a  statement  on  motion 
for  new  trial  be  considered  on  this  appeal,  as  it  wfis  upon 
motion  for  new  trial;  or  if,  under  the  decisions,  this  court 
should  think  this  would,  to  some  extent,  unsettle  the  prac- 
tice, then  let  an  order  be  made  reversing  the  order  granting 
a  new  trial  and  remanding  the  matter,  with  instructions  to 
re-submit  the  motion  to  the  judge  who  decided  the  motion, 
with  leave  to  him  to  certify  to  the  statenient  and  decide  the 
motion. 

In  all  the  coses  where  these  technical  objections  have  pre- 
vailed, we  find  no  affidavit,  and  nowhere  is  there  any  request 
to  remand  the  case,  with  instructions  to  re-submit  motion. 
We  refer  the  court  to  sec.  1131,  Gomp.  L.  of  Nevada,  and  to 
the  case  of  lipm  v.  Coitle  (47  Cal.  526). 

D.  E.  Bailey,  in  reply. 

I.  The  respondents,  in  their  brief,  virtually  admit  that  the 
points  made  by  ap[>ellant  are  correct,  and  seriously  ask  that 
the  case  be  re-submltted  to  Judge  McKeuuey.  There  is 
nothing  in  the  statute  to  warrant  such  practice,  and  the  cose 
cited  by  counsel  of  Flytm  v.  CoUle  (47  Cal.  527),  does  not 
even  suggest  any  such  proceeding.  This  method,  however, 
was  suggested  to  tliia  court  by  counsel  for  appellants  iu  the 


i„Cooglc 


,  282  Thomas  v.  Sullivan.  [Snp.  Cfc. 

Opinion  of  tlie  Court — BesUy,  J. 

case  of  Dean  t.  Pritchanl,  but  was  answered  by  tlie  court 
citing  the  case  of  C'aples  v.  Central  P.  It.  B.  Co.  (6  Kev. 
271-2.) 

All  the  authorities  hold — and  there  is  no  conflict — that 
when  a  motion  for  a  new  trial  is  granted  on  a  defective  state- 
ment, it  is  the  same  as  if  no  Btatement  had  been  filed,  and 
there  is  no  foundation  for  such  au  order. 

By  the  Court,  Beattt,  J. : 

In  this  case  the  plaintiff  appeals  from  an  order  granting  a 
new  trial;  the  principal  ground  of  the  appeal  being  that  the 
court  erred  In  granting  the  motion  "when  there  w&a  no  cer- 
tificate attached  to  the  statement  on  motion  for  new  trial  as 
required  by  law."  It  appears  from  the  record  that  the  mo- 
tion was  granted  September  13,  1875;  that  this  appeal  was 
taken  and  perfected  on  the  eighteenth  of  October  following, 
and  that  on  the  nest  day,  October  19,  1876,  the  district 
judge  attached  the  following  certificate  to  the  "engroBsed 
statement"  on  motion  for  new  trial: 

"The  foregoing  statement  is  correct,  and  has  been  al- 
lowed by'  me.  I  make  tliis  certificate  of  the  date  of  Sep- 
tember 13, 1875,  on  motion  of  counsel  for  defendants.  This 
statement  was  settled  by  me  and  is  correct.  I  further 
certify  that  this  statement  was  settled  in  Eureka  county, 
Nevada,  before  me  with  both  "jiarties  present,  and  that  the 
motion  for  new  trial  was  submitted  to  me  on  this  statement 
by  consent  of  attorneys  for  the  respective  parties.  Bated 
October  19,  1875.     D.  C.  McKenney,  D.  J." 

This  certificate  having  been  made  after  the  district  court 
had  lost  jurisdiction  of  the  case  for  that  purpose,  we  are 
compelled  to  wholly  disregard  the  statement  to  which  it  is 
affixed,  and  as  tliere  is  nothing  to  support  the  order  grant- 
ing a  new  trial,  it  must  be  reversed.  The  cases  of  Lam- 
hurlh  V.  Daltou  and  Dean  v.  Prichard,  are  precisely  in 
point.     (9  Nev.  66  and  232.) 

But  counsel  for  respondents,  npou  a  suggestion  of  the 
circumstances  under  which  their  motion  was  decided,  ask 
that,  iu  cose  the  order  is  reversed,  the  cause  be  remanded, 
with  directions  to  the  district  judge  to  make  a  proper  certi- 
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ficat«  to  the  statemeDt,  and  then  to  decide  the  motion  for  a 
new  trial. 

The  circnmstfinces  so  snggested  are  set  forth  in  an  aflS- 
davit  of  the  district  judge  filed  in  this  coart,  from  which  it 
appears  that  at  the  time  tbia  case  was  tried,  Judge  Mc- 
Kennej  was  judge  of  the  sixth  district,  embractDg  Eureka 
county;  that  the  cnse  was  tried  at  Eureka,  and  the  state- 
ment on  motion  for  new  trial  settled  by  him  and  ordered 
engrossed,  that  shortly  after  the  settlement  of  the  state- 
ment, and  before  its  engrossment,  he  ceased  to  be  judge  of 
the  sixth  district  and  became  judge  of  the  fifth  district, 
which  does  not  embrace  Eureka  county;  that  snbseqnently 
the  engrossed  statement  and  the  motion  for  new  trial  were 
submitted  to  him  at  Austin;  that  his  decision  of  the  mo- 
tion, together  with  the  engrossed  statement,  was  returned 
to  Eureka,  he  having  failed,  through  iuadTertence,  to  affix 
his  certificate  to  the  statement,  and  that  he  afterwards  made 
the  certificate  of  October  19,  above  quoted. 

These  suggestions,  and  the  application  of  respondents 
founded  thereon,  present  a  question  which  has  never  been 
considered  by  this  court;  that  is,  what  is  the  effect  of  the 
reversal  of  an  order  granting  u  motion  for  a  new  trial  when 
the  reversal  results  solely  from  the  fact  that  the  decision  of 
the  motion  was  prematurely  made?  Does  it  forever  de- 
Btroy  the  right  of  the  moving  party  to  proceed  with  his  mo- 
tion? Or  is  its  effect  limited  to  the  order  irregularly  and 
prematurely  entered,  leaving  the  motion  still  pending  iu  the 
court  below,  to  be  regularly  and  properly  disposed  of? 
The  latter  view  is  sustained  by  the  case  of  MmtIb  v.  DeCeUs 
(41  Cal.  381),  and  is  uot  opposed  by  any  decision  of  this 
court.  The  point  was  involved,  perhaps,  in  the  cases  of 
Lamhurfh  v.  Dallon  and  Bean  v.  PrxtcJiard,  but  it  was  not 
presented  to  the  court,  and  of  course  not  passed  upon.  Iu 
this  case,  however,  the  respondent  presents  the  point  by 
the  facts  suggested,  and  his  request  that  upon  a  reversal  of 
the  order  appealed  from  the  case  be  remanded  for  further 
proceedings.  We  think  that  if  the  facts  suggested  are  true, 
the  case  slionid  be  remanded.  They  are  uot  precisely 
those  presented  by  the  case  of  Moiris  v.  VeCelis,  but  they 
involve  the  same  principle.    It  was  there  decided  that  when 
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the  diHtrict  court  has  granted  a  motion  for  a  nov  trial  before 
setQiDg  the  statement,  and  before  the  motion  has  been  snb- 
mitted,  it  is  proper  to  move  in  the  district  court  to  vacate 
the  order;  and  if  that  motion  is  denied,  though  the  iTiling 
of  the  district  court  must  be  reversed  on  appeal,  the  caase 
viU  be  remanded  "for  further  proceedings  for  the  orderly 
determination  of  the  motion  for  a  new  trial." 

If  the  motion  in  this  case  was  decided  before  it  was  sub- 
mitted, or  what  is  equivalent  to  the  same  thing,  if  it  was 
decided  without  compljing  with  the  conditions  upon  which 
it  was  submitted,  it  was  prematurely  decided,  and  the  in- 
advertence of  the  judge  ought  not  to  prejudice  the  moving 
party.  Now  what  were  the  cpnditions  upon  which  the  mo- 
tion was  submitted?  There  were  no  express  conditions,  bnt 
there  were  conditions  clearly  implied.  The  engrossed 
statement  was  sent  from  Eureka  to  Austin,  and  submitted 
to  the  district  judge  at  the  same  time  that  the  motion  was 
submitted.  It  was  clearly  his  duty  to  attach  the  proper 
certificate  to  the  statement  before  he  decided  the  motion, 
and  it  must  have  been  the  understanding  on  both  sides  that 
Le  would  do  so.  The  submissiou  was  therefore  a  condi- 
tional submission,  a  submission  upon  the  understanding 
that  the  statement  should  be  settled  before  the  decision  of 
the  motion. 

But  the  district  judge,  through  inadvertence,  decided  the 
motion  £1*81,  and  before  tiie  defendants  discovered  and  had 
time  to  remedy  the  inadvertence,  the  plaintiff  took  and  per- 
fected his  appeal,  and  now  claims  that  he  has  by  that  means 
forever  deprived  the  respondents  of  any  opportunity  of  hav- 
ing their  motion  decided  upon  its  merits.  We  think,  that 
if  the  facts  are  as  suggested,  he  is  mistaken  in  that  view. 
We  must  undoubtedly  reverse  the  order  of  the  district 
court,  hot  we  only  reverse  that  order.  It  there  is  neverthe- 
less a  motion  for  a  new  trial  regularly  pending,  and  if  that 
motion  Ijas  never  been  decided  in  accordance  with  the  terms 
of  its  submission,  there  is  nothing  to  prevent  the  district 
judge  from  now  settling  and  certifying  the  statement  and 
then  deciding  the  motion  upon  its  merits. 

The  order  appealed  from  is  reversed  and  the  cause  re- 
manded. 
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"WILLIAM  AEEINGTON  and  M.  B.  BAETLETT,  Plaint- 
iffs, V.  P.  E.  WITTENBEKG,  Defendant. 


iF  Mkcbakics'  Lien — Sbotion  Si5  of  FiucncB  Aox  CoNaiBCCD. 
— In constrnine section 345  (IComp.L.  1406 1 :  ili-Jd,  thnttheTeisnolbing 
in  ths  section  thut  requires  an  nncjertoking,  in  ati  action  to  forecloaa  n 
mechnnics'  lien,  to  secnre  tbe  mouey  part  of  tiie  juiigment  in  oriltir  to 
fA&y  the  order  directing  tbe  sale  of  tbe  property. 
Idbh.— The  only  iirovision  (or  a  coTenant  in  the  nndertakjug  to  pay  aa? 
deficiency  arising  npon  the  sale  upplies  solely  to  oases  in  which  tbe 
jndgment  ia  for  the  sale  of  mortgaged  premiaes, 

OliiaiNAL  Motion  in  Supreme  Court  for  leave  to  issue  an 
order  of  sale. 

Tbe  facts  are  stated  in  tlie  opinion. 

Crittenden  Thornton,  for  the  Motion. 

G.  W.  Baixr,  against  the  Motion. 

Bj  tlie  Court,  Hawlet,  C.  J. ; 

The  plaintiff  obtained  a  judgment  and  decree  of  foreclos- 
ure of  a  mechanic's  lien  and  an  order  of  sale  of  certain  real 
estate. 

The  decree  recites  a  money  judgment,  and  after  directing 
a  sale  of  the  premises  to  satisfy  said  judgment,  provides  for 
the  docketing  of  a  judgment  against  defendant,  for  any  bal- 
ance that  may  be  due  to  plaintiffs  after  the  proceeds  of  said 
sale  have  been  properly  applied. 

The  defendant  gave  notice  of  an  appeal  to  this  court  from 
B&id  judgment  and  decree,  and  filed  two  nndertalcings  on 
appeal.  One  being  in  the  sum  of  three  hundred  dollars, 
conditioned  to  "pay  all  damages  aud  costs  which  may  bo 
awarded  "  against  the  appellant,  as  required  by  section  341 
of  the  civil  practice  act  (1  Comp.  L.  1402.)  The  other,  in  the 
sum  of  one  thousand  dollars'  (being  the  amount  fixed  by  the 
judge  of  the  district  court,  who  rendered  the  judgment), 
conditioned  "that  during  the  possession  of  said  property 
by  said  appellant,  he  will  not  commit,  nor  suffei*  to  be  com- 
mitted, any  waste  thei-eon,  dariug  the  time  he  is  bo  la  pos- 
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setision;  and  that  we  will  pay  to  said  Wm.  Arringtoii  and 
M.  C  Bftrtlett,  all  damages  wliicli  tLey  may  suffer  by  reason 
of  the  commission  of  any  waste  upon  said  premises  duriug 
tlio  time  said  appellant  ia  in  possesaion  of  tlieaame."  Upon 
this  state  of  facta,  tlie  plaintifis  move  tLis  court  for  leave  to 
iosae  an  order  of  sale  of  tlie  premises  described  iu  tlte  de- 
cree of  foreclosure  and  sale.  Said  motion  is  based  upon 
the  ground  that  said  undertakings  are  insufficient  iu  law  to 
stoy  the  execution  and  order  of  sale,  for  two  reasons: 
First.  Because  "there  is  not  any  covenant  or  undertaking 
fo  pay  the  personal  judgment."  Second.  Because  "there 
is  not  any  covenaut  or  undertaking  to  pay  any  deScieucy 
which  may  ensue  upon  a  sale  of  the  said  premises." 

We  think  the  whole  question  rests  exclusively  upon  the 
construction  to  be  given  to  section  345  of  the  practice  act, 
and,  in  our  judgment,  but  one  interpretation  cnn  be  given 
to  it.  It  reads  US  follows:  "If  the  judgment  or  order  ap- 
pealed from  direct  the  sale  or  delivery  of  possession  of  real 
property,  the  execution  of  the  same  shall  not  be  stayed  un- 
less a  written  undertaking  be  executed  on  the  part  of  the  ap- 
pellant, with  two  or  more  sureties,  to  the  effect  that,  dur- 
ing the  possession  of  such  property  by  the  appellant,  he 
will  not  commit,  nor  suffer  to  be  committed,  any  waste 
thereon,  and  that,  if  the  judgment  be  affirmed,  he  will  pay 
the  value  of  the  use  and  occupation  of  the  property  from 
the  time  of  the  appeal  until  the  delivery  of  possession  there- 
of, pursuant  to  the  judgment  or  order,  not  exceeding  a  sum 
to  bo  fixed  by  the  judge  of  the  court  by  which  the  judgment 
was  rendered  or  order  made,  and  which  shall  be  specified 
iu  the  undertaking.  When  the  judgment  is  for  the  sole  of 
mortgaged  premises,  and  the  payment  for  a  deficiency  aris- 
ing upon  the  sale,  the  undertaking  shall  also  pivsvide  for 
the  payment  of  such  deficiency.  In  all  other  coses,  not 
herein  before  mentioned,  the  amount  of  the  undertaking 
to  stay  the  execution  of  the  judgment  or  order,  shall  be  fixed 
by  the  court  or  judge  thereof."     (1  Comp.  L.  1406.) 

The  motion  is  uot  for  leave  to  issue  execution  npon  the 
money  judgment.  Iu  fact,  uo  appeal  was  taken  from  that 
part  of  the  judgment;  but  only  from  that  part  which  estab- 
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tubes  a  lien  upon  the  property  of  defendant,  and  hence  tlie 
only  qnestioD  for  onr  decision  is  whether,  ander  the  pro- 
TisioDS  of  the  Bection  above  quoted,  the  undertakings  are 
sufiiclent  to  etay  the  isenance  of  the  order  of  sale.  There 
is  nothing  in  the  Bection  that  requires  an  nudertakiug  to  se- 
cure the  money  part  of  the  judgment,  in  order  to  stay  the 
order  directing  n  sale  of  the  property.  The  only  provision 
for  a  covenant  in  the  undertaking  to  pay  any  deficiency 
arising  upon  the  sale,  applies  solely  to  coses  in  which  the 
judgment  is-for  the  sale  of  mortgaged  premises.  The  stat- 
ute in  this  respect  clearly  discriminates  in  favor  of  giving 
this  security  only  "when  the  judgment  is  for  the  sale  of 
mortgaged  premises."  No  other  liens  are  meutioned.  The 
maxim  expreseio  wiiiis  est  excluaio  alteriue  applies. 

IE  the  legislature  had  intended  that  mechanics'  or  other 
liens  should  be  governed,  iu  this  respect,  by  the  same  rule 
OS  mortgages,  it  would  have  been  so  stated.  The  supreme 
court  of  California  has  given  to  a  statute  identical  with  the 
section  quoted  the  same  interpretation.  {Englwndy.  Lewis, 
2G  Cal.  353.)  The  fact  that  section  248  of  our  practice  act 
contains  the  words  "or  lien,"  in  providing  for  actions  for  the 
foreclosure  of  mortgages,  does  not,  iu  any  manner,  change  or 
nflfect  the  interpretation  to  be  given  to  section  345,  upon 
n'hich  alone  the  points  raised  as  to  the  sufficiency  of  tlie 
undertakings  to  stay  the  issuance  of  the  order  of  sale,  must 
be  determined.  We  are  of  opinion  that  the  undertaking  to 
8tay  waste  complies  with  the  pixivisions  of  the  statute,  and 
ia  sufficient  to  stay  the  issuance  of  the  order  of  sale. 

The  motion  is  denied. 


[No.  807.] 

Ex  Parte  W.  C.  RICOED. 

3s(7noii  2360  CoMpn.Kti  Laws  conbtbcei).  —  Iu  cimatniing 
section  3380  of  the  compiled  laws:  IMd,  Ihnt  maatj  received  b;  n 
clerk  who  ii  inlrOHted  by  hia  emplojer  with  bills  to  collect,  iu  tlie  ordi- 
nary coQrse  of  Lie  business  as  a  deck,  is  mouey  intrusted  to  him  by  his 
employer. 
iDm. — Pelilioner  was  an  RsaiBtuDt  of  the  ag^nt  of  Ihe  Central  pAcific  It.  R. 
Co.,  and  hod  been  kcld  ont  to  the  public  by  the  agent  as  having  authority 
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to  collect  bills,  and  wm  enabled,  hj  reason  of  the  trust  repoood  in  him 
by  the  company,  to  collect  the  company's  money  and  discbai^  i(« 
debtors  from  (heir  obligations  to  the  company:  Hfld,  that  although  he 
bad  DO  general  autborily  to  collect  all  biHd  due  the  company  be  ifos, 
wider  the  circa matances,  inliusted  by  the  company  with  the  monty 
which  be  aollected. 
Idem. — It  does  not  lie  in  the  moath  of  petiUoner  to  deny  that  be  bad  the 
antbority  which  be  claimed  in  order  to  collect  the  money,  and  which 
the  confidence  reposed  in  him  by  bis  employer  enabled  him  to  claim 
wilh'ancoeaa. 

0<»n(ITIiEN'TS  TOB  ExBEZZLRMBKT  AND  OBTUHINO  UoHBT  UMDEB  FaIiSB  PbE- 

TKNSKB.— Where  prtitionor  was  hold  by  the  sheriff  nuder  a  commitment 
of  a  jnstice  of  Ibe  peace  lor  embezzlement,  and  while  so  held  was  taken 
before  the  district  jndge  upon  habeas  corpaa  and  tbe  district  jndge, 
after  bearing  farther  testimony,  madp  an  order  committing  him  to  the 
custody  of  the  sberifT  for  the  offense  of  obtaining  money  nndcr  fulaa 
pretengea:  HtUl,  that  the  order  of  the  distiict  judge  did  not,  ipso 
faclo,  discbarge  petitioner  from  further  castody  nnder  the  warrant  for 


Idkm— SursEUB  CoiTBT  HIS  AuTBOBni  TO  tssna  CoiMTTMinrr. — Where  a 
petitioner  ia  bronght  before  the  aapreme  ODort  upon  a  writ  of  habeas 
corpus,  the  court  is  authorized,  if  after  examining  the  case  it  should  be 
of  opinion  that  petitioner  was  gnilty  of  an  offense  other  than  that  held, 
to  iiisno  n  new  commitment. 

Imdictuent  fox  EuBKZZLniBHT.  —  A  cleric  may  commit  more  than  one 
embezzlement  of  bis  employer's  money,  and  if  he  does  he  may  be  Bep»- 
ratety  indicted  for  each  separate  offense. 

IdkU'  BuiiDKH  or  pBoop. — If  the  money  from  different  parties  was  all  col- 
lected before  (iny  portion  of  it  was  converted,  then  petitioner  cojnniitled 
bnt  one  offensei  but  the  burden  of  establishing  this  fact  ia  upon 
petitioner. 

Habeas  CoitPUS  before  the  Supreme  Coart. 
Tlie  facte  are  stated  in  tbe  opinioii. 

JIarvey  S.  Brmon,  M.  8.  BonniJUhi,  T.  W.  W.  Davies  and 
J;  B.  EittrtU,  AUortieij-Gene)-al,  for  the  State. 

SoberlM.  Clarke,  for  Petitioner. 

I.  In  Loldiog  Bicord  to  answer  for  the  crime  of  "obtain- 
ing monej under  false  pretenses"  in  the  habeas  corpas  pro- 
ceeding, Jodge  Bonnifield  discharged  him  of  the  crime  of 
"  embezzlfimeut," 

Upon  the  same  facts  it  is  not  possible  that  Ricord  conld 
be  guilty  of  "obtaining  money  under  false  pretenses"  and 
"embezzlement;"  because  " embezztemeut "  iavolves  the 
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existence  of  an  agency,  and  iiDplies  tLat  tlie  money  came 
iighlfuUy  into  his  custody,  and  "obtaining  money  under 
false  pretenses  "  involves  tlie  denial  of  an  agency,  and  im- 
plies that  the  money  came  wrongfully  into  his  custody.  In 
truth)  the  officer  restrains  Bicord  in  virtne  of  the  order  of 
Jndge  Bonnifield,  and  by  no  other  authority. 

II.  Jndge  Bonnifield  had  no  authority  to  make  the  order 
committing  Ricord  to  answer  for  the  crime  of  "  obtaining 
money  nnder  false  pretenses,"  because  he  had  not  made  an 
order  appointing  a  time  to  examine  such  charge.  (Hab. 
Corp.  Act,  sec.  22;  C.  L.  sec.  370.) 

m.  Granting  the  authority  to  hear  the  matter,  and  the 
power  to  commit  for  the  supposed  offense,  the  evidence  was 
insufficient  to  warrant  the  jndge  in  holding  Bicord  to  answer 
for  the  offense  of  "obtaining  money  under  false  pretenses." 
There  was  no  false  pretense  unless  in  Bicord's  represent- 
ing himself  to  be  the  agent  of  the  Central  Pacific  Bailroad 
Company,  with  authority  to  collect  the  money.  But  Bicord 
■was  such  agent,  and  had  snch  authority,  consequently  there 
was  no  false  pretense  in  the  case.  (See  Crim.  Act,  sec. 
187;  2  Bish.  Cr.  Law,  sees.  399,  447,  460,  471;  Whart.  Cr. 
Law,  sees.  2081,  2110.) 

IV,  Bicoi-d  had  already  been  acquitted  of  the  crime  of 
embezzlement  alleged  to  have  been  committed  -in  the  em- 
bezzlement of  this  money.  Having  been  acquitted,  he  can- 
not again  be  tried.  (1  Bish.  Cr.  Law,  sec.  1048,  1051-2; 
9Y6rg.  357;  4  Scam.  172.)  The  fact  of.  former  acquittal 
may  be  raised  on  habeas  corpus,  under  that  provision  of  the 
habeas  corpus  act  which  authorizes  the  court  to  discharge 
the  prisoner  "where  a  party  has  been  committed  without 
reasouable  or  probable  cause,"  (Hab.  Corp.  Act,  sec.  20; 
vol.  1  C.  L.  113.)  It  certainly  would  have  been  a.  good  bar 
if  suggested  to  the  magistrate,  and  why  not  when  suggested 
to  this  court,'  on  a  re-examination  of  the  complaint.  (23  Cal. 
671.) 

By  the  Conrt,  Beatti,  J. : 

This  is  n  proceeding  upon  habeas  corpus.  The  petitioner 
alleges  that  ho  is  illegally  restrained  by  the  sheriff  of  Hum- 
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boldt  connty,  and  that  the  illegality  of  liia  confiaement  cou- 
sista  iu  this:  that  he  was  committed  ia  default  of  bail  by 
the  Hod,  W,  S.  Bounifield,  judge  of  the  fourth  distnct,  oo 
a  charge  of  obtaining  money  under  false  pretenses,  notwith- 
iitaadiDg  the  fact  that  it  was  proven  before  said  judge  that 
lie  had  been  previously  tried  by  a  jury,  and  acquitted  upon 
a  good  indictment  for  the  same  offense.  And  he  alleges 
further  that  no  reasonable  cause  exists  or  was  shown  to 
siiid  judge  why  he  should  be  committed  or  lield  to  answer. 
The  sheriff  makes  return  to  the  writ  that  he  holds  the  yeti- 
tiouer  by  virtue  of  two  waiTants;  one  a  commitment  for 
embezzlement  issued  by  a  justice  of  the  peace  of  Humboldt 
county,  the  other  the  commitment  of  Judge  Bonnifield,  de- 
scribed in  the  petition.  On  the  hearing  before  this  court, 
the  evidence  taken  and  reduced  to  writing  at  the  examina- 
tion before  the  justice  of  the  peace,  the  additional  testi- 
mony tuken  and  reduced  to  writing  at  the  hearing  before 
Judge  Bonnifield,  and  a  stipulation  as  to  other  facts  were 
submitted  together  with  the  sheriff's  return.  From  all  of 
which  it  appears  that  J.  E.  Itagsdale  is  the  agent  of  the 
Central  Pacific  Hailroad  Company  at  Winnemucca,  in  Hum- 
boldt county,  and  that  the  petitioner  was  for  several  months 
prior  to  June  8,  1876,  his  clerk  or  assistant.  Among  other 
duties  of  the  agent  at  Winnemucca  was  that  of  collecting 
freight  bills,  and  he  testifies  that  he  occasionally  intrusted 
their  collection  to  the  petitioner.  He  says  that  he  never 
gave  him  any  general  authority  to  collect  such  bills,  but 
only  a  special  authority  in  pai'ticular  instances.  The  peti- 
tioner, on  the  coutraty,  states  that  he  had  a  general  author- 
ity to  collect  any  and  all  bills  due  to  the  company,  and  it  is 
not  perfectly  clear  which  version  of  the  extent  of  bis  au- 
thorily  ia  correct.  It  is  certain,  at  all  events,  that  he  was 
clothed  with  such  appearance  of  authority  as  to  protect 
tho^e  who  ])aid  their  freight  bills  to  him,  from  any  further 
claim  from  Bagsdale  or  the  company.  This  being  the  case, 
he  collected,  in  the  early  part  of  June,  1876,  several  hun- 
dred dollars  from  Bbeiuhardt  &  Co., 'of  Winnemucca,  on 
bills  for  fi-eight,  which  he  receipted  in  the  usual  manner. 
With  the  money  so  collected,  he  absconded.    He  was  after- 
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wards  arrested  at  Omaiift,  in  Nebraska,  broiiglit  back  to 
Hnmboldt  coiiDty,  examined  by  a  magistrate,  and  held  to 
bail  for  embezzlement,  ns  iibove  stated.  He  tlierenpoD 
stied  out  a  writ  of  liabeas  corpus,  upon  which  proceeding  he 
was  again  examined  before  Judge  Bounifield,  and  held  to 
answer  for  obtaining  money  under  false  pretenses,  and  com- 
mitted in  default  of  bail.  It  further  appears  thiit  prior  to 
these  proceedings  he  was  indicted  for  embozzliiig  money  of 
tb©  Central  Pacific  Kailroad  Oompaiiy,  and  upou  that  in- 
dictment tried  and  acquitted.  Upon  this  showing,  he  asks 
to  be  discharged  from  custody.  He  contends  in  the  first 
place,  on  the  authority  of  2'ke  PecqAe  v.  Builey  {23  Cal.  577), 
that  lie  cannot,  iu  any  view  of  the  case,  be  deemed  guilty 
of  embezzlement.  Section  2380  of  onr  compiled  Iuwh  is 
identical  iu  hingnnge  with  the  section  of  the  California 
criminal  code  which  was  construed  in  the  case  of  Tiix 
People  v.  Bailaj.  It  reads  as  follows:  "If  any  clerk,  ap- 
prentice, or  servant,  or  other  person,  whether  bound  or 
hired,  to  whom  any  money  or  goods  or  chattels,  or  other 
property,  shall  he  intrusted  by  his  master  or  employer, 
shall  withdraw  himself  from  his  master  or  employer,  and  go 
away  with  the  said  money  *  *  *  with  intent  to  steal 
the  same,  he  shall  be  deemed  guilty  of  embezzlement." 
Under  this  statute,  the  supreme  court  of  California  held 
that  no  one  could  be  guilty  of  embezzlement  unless  he  re- 
ceived the  money  or  property  directly  from  the  hands  of 
his  master  or  employer,  and  that  when  money  w;i3  collected 
by  the  authority  of  the  muster  from  third  parties,  and 
fraudulently  converted  by  the  servant,  the  case  did  not 
come  within  the  meaning  of  the  statute.  This  conclusion 
was  bused  upon  a  very  narrow,  and,  we  think,  wholly  un- 
warranted construction  of  the  words  "intrusted  bj-  his 
master  or  employer."  Judge  Norton  dissented  from  this 
part  of  the  opinion  of  the  court,  and  ^i^ve  the  correct  inter- 
pretation of  the  law  in  these  concise  terms:  "I  think  money 
received  by  a  clerk  who  is  intrusted  by  his  employer  with 
bills  to  collect,  in  the  ordinary  couree  of  his  business  as  a 
clerk,  is  money  intrusted  to  him  by  his  employer,"  We 
have  no  hesitation  in  saying  that  the  opiuiou  of  the  court 
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in  The  People  v.  BatUy,  is  not  law,  and  that  the  petitioner 
in  this  case,  if  he  hod  the  anthoritj  which  he  claims  to  have 
Lad,  was  gnilty  of  embezzlement. 

But  the  petitioner  contends  that  at  all  evenfa  he  cannot  be 
deemed  guilty  of  both  offenses,  embezzlement  and  obtain- 
ing money  by  false  pretenses;  for,  he  says,  he  could  not  be 
guilt}-  of  embezzlement  nnless  he  had  authority  to  collect 
the  money,  and  if  he  did  have  such  authority  he  was  guilty 
of  DO  false  pretense.  We  think  this  is  tme,  and  that  it  de- 
volves npou  this  court  to  say  upon  which  chaise  he  can  be 
held,  if  upon  either.  In  our  opinion  the  testimony  shows 
that  he  was  guilty  of  embezzlemeut  even  upon  Bagsdale's 
statement  of  the  extent  of  his  authority.  He  was  Kagg- 
dale's  aaaistant,  but  he  was  the  servant  of  the  Central  Pa- 
cific Hailroad  Company,  and  if  he  had  no  general  authoritj 
to  collect  all  bills  due  the  company  at  Winnemucca,  he  had 
been  held  out  to  the  piiblic  by  Bagsdale  and  the  company 
OS  having  such  authority,  and  payment  to  him  was,  so  fur 
lis  third  parties  were  concerned,  payment  to  the  company. 
He  was  thus  enabled  by  reason  of  the  trust  reposed  in  him 
by  the  company,  and  solely  by  reason  of  such  trust,  to  col- 
lect the  company's  money  and  dischai^e  its  debtors  from 
their  obligation  to  the  company.  AV!e  think  it  may  be  fairly 
said  that  he  was  entmsted  by  the  company  with  the  money 
which  he  collected  nnder  such  circumstances,  and  that  at 
all  events  it  would  not  lie  iu  his  mouth  to  deny  that  he  had 
the  authority  which  he  claimed  in  order  to  collect  the 
money,  and  which  the  confidence  reposed  in  him  by  his 
employer  enabled  him  to  claim  with  success.  But  in  truth 
he  does  not  deny  his  authority.  He  insists  that  he  had  the 
authority,  and  that  he  was  guilty  of  embezzlement  and 
nothing  else.  And  he  claims  tliat  he  is  entitled  to  be  dis- 
charged, because  Judge  Bonnifieid's  commitment  for  ob- 
taining money  under  false  pretenses  cannot  be  sustained  ou 
the  testimony,  and  because  that  order  committing  him  for 
an  incompatible  offense,  i}i80  fado,  discharged  him  from 
further  custody  under  the  warrant  for  embezzlement.  The 
last  proposition  we  cannot  concede.  It  may  be  true  that 
Judge  Bonnifield  ought  to  have  made  an  order  dischargiag 
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Lim  from  the  first  commitmeDt  before  holding  him  to  au- 
ewei:  for  the  other  offeDee,  but  the  fact  is  he  did  not;  and  as 
it  is  the  daty  of  the  sheriff  to  hold  the  prisouer  under  that 
commitment  until  he  is  legally  discharged,  it  follows  that 
he  is  actually  and  properly  holding  him  on  both  warrauts, 
and  anless  we  discharge  him  from  custody  under  one  war- 
rant he  will  continue  to  be  so  held.  But  even  il  we  thought 
the  effect  of  Judge  Bonnifield's  order  was  to  destroy  the 
fimt  commitment  for  embezzlement,  we  are  clearly  of  the 
opinion  that  we  have  authority  under  the  habeas  corpuH  act 
to  issne  a  new  commitment,  and  we  should  feel  bound  under 
the  cii'cumstences  to  do  so,  unless  it  is  shown  tliat  the 
prisoner  has  already  been  acquitted  of  this  ofiense,  as  he 
claims  to  have  been.  On  this  point  it  is  stipulated :" That 
an  indictment  was  found  against  William  C.  Bicord  charging 
him  generally  with  embezzling  money  of  the  Central  Pacific 
Builroad  Company.  That,  on  the  trial  of  said  indictment 
the  prosecution  first  introduced  proof  to  show  embezzle- 
ment of  certain  money  belonging  to  said  company  collected 
by  Ricord  from  Levy  &  Co.,  and  offered  to  in troduco  fiirtlier 
proof  concerning  other  sums  of  money  collected  as  the  ngeot 
of  said  company  from  other  parties.  That  said  Kicord  by 
his  counsel  objected  to  the  introduction  of  such  further  tes- 
timony on  the  ground  that  but  one  offense  conU  bo  tried 
under  said  indictment,  which  objection  was  sustained  by 
the  court  and  no  testimony  was  admitted  except  as  to  the 
money  collected  from  Levy  &  Co.  On  the  trial  the  defeud- 
aut,  Kicord,  was  acquitted." 

The  petitioner  now  argues  that  his  objection  to  the  testi- 
mony ofiered  on  his  trial  was  erroneously  sustained.  Ho 
says  the  embezzlement  of  money  consists  in  the  wrongful 
conversion  of  it  after  its  coUectioD  and  not  in  collecting  it. 
That  he  was  guilty  of  but  one  embezzlement  in  converting 
the  money,  no  matter  from  liow  many  different  parties  he 
collected  it,  and,  conseqnently,  that  his  acquittal  on  one  in- 
dictment is  a  bar  to  any  further  prosecution.  There  is  no 
doubt,  if  his  crime  was  embezzlement,  and  (he  money  was 
all  collected  before  any  ))ortion  of  it  was  converted,  that  he 
committed  but  one  offense.     But  there  is  nothing  to  show 
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tbat  he  did  not  convert  the  mouej  collected  from  Lev;  & 
Co.  before  lie  collected  any  moDey  from  Kbeiabardt  &  Co., 
and  from  tlie  objection  that  tie  made,  and  the  ruling  of  tbe 
conrt  sustaining  it,  it  is  to  be  presumed  tbat  aucli  appeared 
to  be  the  fact.  A  clerk  may  commit  more  tbau  one  embez- 
zlement of  bis  emplojet-'s  money,  and  for  aught  tbat  ap- 
]^)enrs,  this  petitioner  may  have  done  so,  and  if  he  did,  he 
must,  under  our  law,  have  been  separately  indicted  for  each 
sepa^rate  offense.  The  burden  was  upon  him  to  show  the 
identity  of  tbe  ofiTeDses,  and  he  has  not  shown  it. 

Counsel  for  petitioner  has  cited  the  court  to  the  text  of 
Bishop's  Criminal  Law,  and  to  the  cases  of  HUe  v.  The  Slate 
(9  Terger,  357),  and  Durham  v.  The  People  (4  Scam.  172), 
oa  authority  for  the  proposition  that  au  acquittal  on  one  iu- 
dictmeut  is  necessarily  a  bar  to  any  other  indictment,  when 
the  same  proof  would  support  both.  From  this  they  ai^e 
that  tbe  facts  proved  upon  the  present  charge  against  Bicord 
would  have  supported  the  indictment  upon  which  he  was 
acquitted,  and  consequently,  that  he  never  can  be  convicted 
on  such  facts.  But  the  cases  cited  do  not  sustain  the  prop- 
osition upon  which  this  argument  is  built.  A  plea  of  for- 
mer acquittal,  before  our  statute,  was  required,  in  addition 
to  a  recital  of  the  record  in  the  former  case,  to  aver  that  tbe 
offense  charged  in  the  two  indictments  was,  as  matter  of 
fact,  the  same  identical  offense,  and  that  the  defendant  in 
both  was  the  same  person*.  In  the  Tennessee  case  this  was 
the  form  of  the  plea,  and  it  is  to  be  presumed  that  it  was 
pleaded  in  tbe  same  form  iu  the  Illinois  case.  In  both 
cases  the  question  before  the  court  was  purely  a  question  of 
law,  whether  the  plea  was  well  pleaded.  Iu  Illinois,  the 
question  was  raised  by  &  demurrer  to  the  plea,  and,  of 
course,  the  test  of  its  sufficiency,  admitting  it  to  be  true  in 
point  of  fact,  was  whether  the  same  testimony  would  sup- 
port both  indictments.  Tlie  court  held  that  it  v.-ould,  and 
sustained  the  plea.  In  the  Tennessee  case,  tbe  common- 
wealth replied  nvX  (iel  record,  and  the  issue  was  tried  by  the 
court,  treating  the  replication  as  if  it  had  been  n  demurrer. 
The  court  held,  on  comparison  of  tbe  two  indictments,  that 
the  same  evidence  would  not  support  botb,  and  overiniled 
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the  plea.  The  trath  is,  tii&t  the  rule  amoanted  to  this: 
The  plea  was  bad  if  the  same  proof  would  not  support  both 
indictments,  but  it  was  not  necessarily  good  if  the  same 
proof  would  support  both  indictments.  The  further  alle- 
gatious  of  identity  of  offense  in  fact,  and  of  identity  of 
defendant,  were  essential,  and  if  put  in  issue  had  to  be 
proved. 

The  facts  stipulated  in  this  case  do  not  establish,  or  tend 
to  establish,  the  identity  of  the  offense  with  which  the  peti- 
tioner is  now  charged  with  that  of  which  he  was  acquitted. 

Let  the  prisoner  be  discharged  from  the  warrant  for  ob- 
taining money  on  false  pretenses,  and  remanded  upon  the 
varraut  for  embezzlement. 


[No.  813.] 

Ex  Pabte  W.  D.  ISBELL. 

HlBKAB  C0HFU3,  SSCTJONS  581  IMl  583  CBIIflMAI.  PltAcnCa  Act  CoffirTBCEV. 

Where  petitioner  had  been  lield  to  nnawor  before  the  grand  jnry  for  tbe 
crime  of  murder,  tha  gmud  jury  had  met  and  ignored  the  charge,  nod 
the  court,  upon  auffldent  eanae  ahowo,  ordered  t  hat  he  be  held  to  appear 
before  the  next  grand  jnrj' :  Iltlil,  that  petitioner  vaa  not  entitled  to  hia 
dJBchai^s  nnder  the  provlBionBof  sections  581  and  583  of  the  Criminal 
Practice  Act  (1  Comp.  L.  2*10(i,  2203)  upon  a  writ  of  habeas  corpna. 

IhlM. — ObDBB     SUBICTTINO     CaBE    TO   AnOTHKB     Gaimj     JUBT. — DiaCRKTIOK 

or  JuDOK. — ^'bereitnppearathatlhuconrtadjadicaCednpon  thefiictH,  tbe 
ptesDolption  arisen  that  the  fucU  were  of  such  a  charnctcr  nato  WLirrant 
the  court  in  tho  eierciae  of  ita  sound  legal  discretion  to  make  the  order. 
Id«c.— Ebcit*i«  in  Eicobd.— It  beiog  recited  in  the  record  that  the  order 
resnbmittiiig  the  case  to  tbeaeit  grand  jut?,  was  made  because  "  auffi- 
cient  cause  "  was  shown,  the  presumption  is,  In  the  absence  of  any 
ahowing  to  the  contrary,  that  (he  coart  did  not  act  orbitiaiily  in  the 


Habbah  Cobpus,  TFhbn  Writ  aBouu)  kot  Ibsub. — When  It  appears  from 
the  facts  Bet  ool  in  the  petition,  that  there  ia  no  auffioient  ground  to 
grout  the  relief  oaked  tor,  the  vrit  ahonid  not  be  issued. 

AmaBsioH  lo  Biil  cifoh  Chikok  op  MunnEn. — A  nt^t  prfus  contt  has  the 
right,  npon  tbe  applicalion  of  n  petitioner,  who  is  choired  with  murder, 
and  whose  caae  has  been  resubmitted  to  another  grand  Jury,  to  hear  the 
testimony  and  decide  for  itself  whether  the  proof  of  defeudaut'H  guilt 
was  evident  or  (he  preaumptiou  great. 

Inm. — Applioatton  to  Otbeq  Coums. — Whenit  appearsthatthepTesidii^ 
jndge  ban  acted  upon  petitioner's  applioation  for  bail,  no  other  court  or 
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jndge  would  be  w&iranted  in  dischacging  petitioner  or  admitting  bim  to 
bail,  nnleaa  it  clearly  appeared  that  the  presiding  jud^  had  actud  artd- 
trurilj  in  the  premises. 

Application  for  a  writ  of  habeas  corpus  before  HAwiiEY,  C. 
J.,  at  Cbambers. 

Tlie  facta  are  stated  Id  the  opinion. 

W.  N.  Granger,  for  Petitioner. 

Hawlet,  C.  J.  This  is  an  application  for  a  writ  of  habeas 
corpus.  The  petitioner  claims  that  he  is  nnlawfully  impris- 
oned, detained,  confined  and  restrained  of  his  liberty  by 
the  sheriff  of  Nye  conDty.  In  his  petition  he  shows  that 
he  was  confined  in  the  county  jail  of  Nye  county  by  virtue 
of  a  commitment  issued  on  the  tenth  day  of  August,  1876, 
by  a  justice  of  the  peace  of  said  county,  charging  him  with 
the  crime  of  murder;  that  a  grand  jury  of  said  county  vas 
thereafter  regularly  impaneled  and  sworn;  that  after  exam- 
ining the  charge  against  petitioner,  the  grand  jury,  on  the 
twenty-third  day  of  Angust,  1876,  reported  to  the  district 
court  that  they  found  no  bill  against  the  petitioner,  and  that 
thereupon  the  court  made  the  following  order:  "It  is  here- 
by ordered  that  *  *  W.  D.  Isbell  *  *  be  held  to 
appear  before  the  next  grand  jury  of  Nye  county,  Nevada, 
upon  sufficient  cause  having  been  shown  the  court  why  the 
case  of  the  Stat«  of  Nevada  against  said  parties  slionld  be 
reaubmitied  to  another  grand  jury.  And  it  is  further  or- 
dered, that  the  sberi£f  of  Nye  county,  Nevada,  do  keep  and 
hold  said  parties  in  custody  until  such  meeting  of  the  next 
grand  jury,  and  proceedings  thereby,  or  to  the  further  or- 
der of  this  court  or  jndge." 

That  on  the  twenty-fourth  day  of  August,  1876,  petitioner 
applied  to  the  judge  of  the  district  court  to  be  admitted  to 
bail,  and  his  application  was  denied.  The  petitioner  con- 
tends that  these  facts  show  that  his  present  confinement 
and  restraint  is  illegal,  and  he  asks  "to  be  either  dis- 
charged from  snch  confinement  and  restraint  upon  his  own 
i-ecognizance  or  admitted  to  bail."  This  application  is 
based  upon  the  provisions  of  sections  681  and  583  of  the 
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crimiQal  practice  act.  Section  681  reads  as  follows: 
"  When  a  person  has  been  held  to  answer  for  a  public 
offense,  if  on  iiidictment  be  not  found  against  him  at  the 
next  term  of  the  court  at  which  he  is  held  to  answev,  tJie 
court  shall  order  the  prosecution  to  be  dismissed,  unless 
good  cause  to  the  contrary  be  shown,"     (1  Oomp.  L.  2206.) 

Section  583  provides,  among  other  things,  that  if  tbo  de- 
fendant be  not  iudicted  as  provided  iu  section  581,  "and 
safficient  reason  therefor  be  shown,  the  court  may  order  the 
action  to  be  continued  from  term  to  term,  and  in  the  mean- 
time may  discharge  the  defendant  from  custody  on  his  own 
recognizance,  or  on  the  recognizance  of  bail,  for  his  appear- 
ance to  answer  the  charge  at  the  time  to  which  the  action  is 
continued."  (1  Oomp.  L.  2208.)  There  is  nothing  in 
either  of  these  sections  that  would  authorize  me  to  grant 
the  relief  asked  for,  upon  the  facts  presented  in  the  peti- 
tion. Petitioner  would  only  be  entitled  to  his  discharge 
upon  the  ground  that  no  good  cause  hod  been  shown  to 
wuiTant  the  court  in  making  the  order  resubmitting  the 
cause  to  the  next  grand  jury,  "Sufficient  cause  having 
been  shown,"  is  recited  in  the  record  as  the  reason  why  the 
order  was  made.  From  this  it  appears  that  the  court  adju- 
dicated upon  the  facts  presented  before  it,  aud  the  presump- 
tion necessarily  arises  that  the  facts  were  of  such  a  charac- 
ter as  to  fully  warrant  the  court,  in  the  exercise  of  its  sound 
legal  discretion,  to  make  the  order. 

lu  Ez  parte  Bull  it  appeared  from  the  record  that  upon 
the  motion  of  the  district  attorney  an  order  was  made, 
upon  the  recommendation  of  the  graud  jmy,  that  the  peti- 
tioner be  held  to  answer  before  the  nest  grand  jury,  and 
that  no  other  or  further  cause  was  shown.  The  supreme 
court  discharged  the  petitioner  because  tLe  circumstances 
upon  which  the  court  acted  in  detaining  him  were  "wholly 
and  absolutely  insufficient  to  support  the  order."  Wallace, 
J.,  iu  deliveiing  the  opinion,  after  citing  the.  provisions 
of  the  statute  (identical  with  the  statutes  of  this  state)  says: 
"The  case  in  which  a  dismissal  of  the  prosecution  is  not  to 
follow  upon  the  non-presentment  of  an  indictment  against 
the   accused  is  exceptional,    the  accused  has   a  right  to 
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depart,  unless  good  cause  to  the  contrarj  be  shown."  This 
geoeiui  provision  of  the  statute,  that  the  prisoner  is  not  to 
be  held  indefiuitelj,  is  designed  to  secure  to  him  a  speedj 
trial;  and  this  right  is  absolute,  tizcept  some  good  canse  be 
showu  which  may  be  supposed  to  take  the  case  out  of  the 
operation  of  the  generiU  rule.  What  is  "good  cans©," 
may  be  difficult  to  define  -with  precision,  since  it  must,  io  a 
great  measure,  be  detdrmioed  by  reference  to  the  particolar 
circumstances  appearing  in  each  case.  There  should,  un- 
doubtedly, be  some  fact  or  circumstance  disclosed  to  the 
conrt  upon  which  its  authority  in  this  respect,  somewhat 
discretional,  could  be  brought  into  exercise.  Its  discre- 
tion is  not  to  be  arbitrary,  hut  should  proceed  upon  such 
knowledge  or  information  as  would  enable  it  to  determine 
for  itself  whether  or  not  public  justice  requires  the  further 
detention  of  the  prisoner,  notwithstanding  the  delay  apoD 
the  part  of  the  prosecution.  It  must  be  admitted,  too,  I 
think,  that  ordinarily  this  discretion,  when  exercised  by 
the  court  to  which  the  law  has  intrusted  it,  is  not  subject 
to  review,  and  that  when  exercised,  the  sufficiency  or  insuf- 
ficiency of  the  grounds  upon  which  it  proceeded  could  not 
1>6  examined  here  through  the  instrumentality  of  a  writ  of 
habeas  corpus.  Tho  presumption  that  the  discretion  hnd 
been  correctly  exercised  would  ordinarily  arise,  if  the  rec- 
ord should  state  in  terms  that  good  cuu&e  appeared;  so, 
too,  if  the  record  should  recite  a  particular  fact,  or  several 
facts,  as  being  the  facts  upon  which  the  court  hud  pro- 
ceeded in  ordering  the  detention  of  the  prisoner,  the  imjxirt 
of  such  fact  or  facia  as  lieing  sufficient  or  insufficient  to 
amount  to  'good  cause,'  would  not  be  accurately  weighed 
in  this  proceediug;  it  would  rather  be  presumed  that  there 
were  other  existing  facts  not  affirmatively  disclosed  upon 
the  record  which  would  support  the  action  of  the  court  iu 
making  the  order."    (42  Cal.  199.) 

This  is,  iu  my  judgment,  a  very  clear  and  correct  inter- 
pretation of  the  general  rule  that  ought  to  govern  courts  in 
deciding  cases  of  this  character.  Applying  these  rules  to 
the  case  under  consideration  there  is  no  difficulty  in  deter- 
mining what  ought  to  be  done  with  this  application.     The 
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court  below  liaving  stated  that  the  order,  reenbrnitting  the 
case  to  the  next  grand  juty,  was  made  because  "sufficient 
cause"  was  shown,  I  am  bound  to  preeume,  in  the  absence 
of  anj  showing  to  the  contrary,  that  it  did  not  act  arbitrarily 
in  the  premises.  As  it  appears,  from  the  statements  set 
forth  in  the  petition,  that  there  is  no  sufficient  ground  to 
grant  the  relief  asked  for,  it  is  my  duty  not  to  issue  the 
writ.  {Ex  patle  Deny,  10  Nev.  213.)  The  petitioner  buses 
his  right  to  be  admitted  to  bail,  soleJy  under  the  provisions 
of  the  statntf)  upon  the  facta  set  forth  in  his  petition,  and 
it  seems  to  me  quite  clear  that  he  is  not,  upon  such  facts, 
as  matter  of  right,  entitled  to  be  admitted  to  bail  by  virtue 
of  said  provisions.  Having  been  charged  with  murder  and 
committed  for  that  offense,  petitioner  is  not  entitled  to  bail 
if  "the  proof  is  evident  or  the  presumption  great,"  (1 
Comp.  L.  2123.) 

Ordinarily,  the  fact  that  a  grand  jury  has  investigated  the 
charge  and  refused  to  find  a  bill  ought  to  be  sufficient  to 
satisfy  a  court  that  the  proof  is  not  evident  nor  the  pre- 
sumption great,  but  notwithstanding  such  action  upon  the 
part  of  the  grand  jury  the  coort,  in  a  case  like  this,  would 
Lave  the  right,  and  it  would  be  its  duty,  upon  the  applica- 
tion of  petitioner,  to  hear  the  testimony  and  decide  for  itself 
whether  the  proof  of  the  defendant's  guilt  was  evident  or 
the  presumption  great.  This  is  a  question  upon  which 
courtsand  judges  are  invested  with  a  legal  discretion,  which 
is,  at  all  times,  to  be  exercised  with  sound  jndgment  upon 
a  full  consideration  of  all  the  facts  and  circumstances  of 
each  particular  case,  and  when  it  appears  that  the  presiding 
judge  has  acted,  no  other  jndge  would  be  warranted  in  dis- 
charging the  petitioner  or  admitting  him  to  bail,  unless  it 
clearly  appeared  that  the  presiding  judge  had  acted  arbi- 
trarily in  the  premises  and  thereby  abused  his  discretion. 

The  writ  is  denied. 
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[No.  773.1 

THE  STATE  OP  NEVADA,  ex  kel.  W.  W.  HOBAKT, 
State  Contkolleb,  Eelator,  v.  G.  W.  HUrPAKEB, 

TllEASCBEB  OF  WaSHOE  COUKTY,   EeSPONDENT. 
Fksujt!   roR    NoB-PiTMKKT  oT  Taies, — In  conatrning  the  act  appTored 
Mttccli  7,  1873,  (Stat.  1873,  169) :  Ildd,  tliat  the  penftlty  of  twenty-five 
per  centum  follons  the  Ici,  that  flTe-tfairteenthB  of  the  penoll^rbeloUBS  to 
the  Blato  auil  eight-tbirlceotba  to  the  oounty. 

Mandauus  before  the  Supreme  Court. 
The  facts  are  stated  in  the  opmion. 

Bobert  M.  Clarlx,  for  Helator. 

I.  The  twentj-fire  per  centum  penalty  imposed  is  neither 
in  the  nature  of  costs  nor  tax;  but  it  is  a  earn  imposed 
partly  by  way  of  punishiuent,  but  chiefly  by  way  of  induce- 
ment to  influence  the  taxpayer  to  pay  his  taxes  without  suit. 
It  is  a  sum  which  the  State  had  the  right  to  impose  and 
dispose  of  at  pleasure;  to  appropriate  to  its  own  use  as 
clearly  as  to  appropriate  the  ten  per  cent,  to  the  use  of  the 
county.  (22  Cal.  365,  370),  und  whea.  rightfully  imposed 
and  not  otherwise  disposed  of,  it  of  necessity  belongs  to 
the  state. 

II.  The  legislature  having  enacted  ftvo  peiialttes,  and  hav- 
ing expressly  provided  that  one  should  go  to  the  comity, 
and  having  made  no  sucli  provision  as  to  the  other,  it  is  to 
be  inferred  that  they  did  not  intend  the  other  should  go  to 
the  county;  otherwise  tbey  would  have  enacted  iu  the  sec- 
ond, as  in  the  first  case:  Expreasto  nuraa  est  excludo  alternts. 

III.  The  state  having  a  judgment  in  its  name  and  favor, 
for  the  sum  of  money  iu  controversy,  and  there  being  no 
provision  of  law  giving  it  to  the  coauty,  or  autliorizing  the 
respondent  to  withhold  it  from  the  state  trenaury,  the  re- 
spondent must  pay  it  into  the  state  treasury  with  the  bal- 
ance of  the  judgment,  of  which  it  forms  a  part,  under  the 
law  which  requires  him  to  send  to  the  treasurer  of  state  all 
funds  which  shall  have  come  into  his  hands  as  county  treas- 
urer, for  the  use  and  benefit  of  the  state.  (Comp.  Laws, 
sec.  3198.) 
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Tluymas  E.  Haydon,  for  IteBpondent. 

I,  The  statutes  {art  3149,  C,  L,,  last  proviso,)  gives  to 
tbo  coiiuty,  for  its  use,  the  origiual  ten  per  cent,  i>enalty 
incurreil  by  a  taxpayer  by  failure  to  pay  hia  taxes  before 
the  first  of  December  in  each  year. 

The  act  of  March  7,  1873,  (art  3238,  vol.  II,  Comp  L.,) 
prescribes  in  cases  where  tlie  amount  of  tax  exceeds  three 
hundred  dollars  on  suit  brought,  a  penalty  of  tweuty-five 
per  centum  in  addition  to  such  original  penalty  of  ten  per 
cent,  provided  forin  the  revenue  laws.  Statutes  inpari  materid 
construed  together,  (Fordy.  Hoove);  5  Nev.;  V.  d:  T.  It.  R. 
Co.  V,  Commiasioners  of  Ormbij  Co.,  5  Id.  341;  SedgwicI: 
on  Statutory  and  Const.  Laws,  chap.  6,  with  citations  from 
Tattel  &  Donat;  Brown  v.  Davis,  1  Nev.  413;  Ibrreyson  v. 
Soard  of  Examiners,  7  Id.  22.) 

The  words,  twenty-five  per  cent,  in  addition  to  the 
original  penalty  of  ten  per  cent.,  are  conclusive  of  the  right 
of  the  county  to  the  twenty-five  per  cent.  a<lded  to  the  ten 
original  per  cent.  The  word  add,  in  all  its  gi-ammaticul 
changes  in  English,  implies  a  principal  or  pre-esistent  thing 
to  which  another  thing  is  to  be  annexed,  making  together, 
a  whole  sum,  mass,  number,  or  aggregate,  setting  or  put- 
ting together,  joining,  united,  increasing  or  augmenting 
tbe  addition,  to  the  principal  or  pre-existing  thing. 

The  etymology  from  the  compound  latin  verb  adds — from 
at!  and  do — give  to, — but  confirms  the  above  definition  or 
meaning.  The  words  of  a  statute  are  construed  in  their 
popular  meaning,  except  where  technical  tei-ma  are  used. 
(Oi-msfc^  Co.  V,  Stale  of  Nevada,  6  Nev;  Brown  v.  Davis,  1 
Id.  413;  V.  d;  T.  S.  R.  Co.  v.  L}jon  Co..  6  Id.  285-6.) 
Tbe  usual  and  most  known  signification  of  the  words  "  addi- 
tional penalty "  imports  the  augmentation  or  increa.siug  of 
the  penalty  pre-existing,  the  conditions  upon  which  im- 
posed, and  the  uses  to  which  appropriated  are  all  supposed 
or  presumed  to  have  been  already  exactly  prescribed.  (1 
Wend.;  Blaekstone,  59.) 

II.  In  cases  of  doubtful  construction,  the  debates  of 
congress  or  legislatures  may  be  resorted  to  to  establish  the 
meaning  of  u  btutute,  and  the  objects  of  the  legislature  in 
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adopting  it.  {May»ard  v.  Johnson,  2  Nev.  26;  Jfon-w  v.  Mel- 
lin,  6  Barn.  &  Cress,  446  et  acq.) 

Harris  &  Coffin,  also  for  Respondent. 

I.  The  use  of  the  pensUy  resulted  to  the  coanties  bj  the 
mere  force  of  the  statute  which  imposed  it,  and  provided 
for  its  collection  and  payment  in  the  first  instance  into  the 
county  treasury.  It  becomee  counlymoney  for  the  reason, 
to  say  the  leust,  that  the  legislature  has  ex  induetria,  throagh- 
ont  the  statute  concerning  revenue,  carefully  defined  the 
state's  proportion  of  I  he  money  arising  from  certain  specific 
sources  of  revenue,  and  has  clearly  defined  the  duty  of  the 
several  county  treasurers  relative  thereto  in  the  way  of  pay- 
ment to  the  state  treasury,  while  there  is  an  entire  omission 
to  provide  or  declare  in  any  manner  what,  it  any,  is  the 
right,  or  proportional  right  of  the  state  to  any  moneys  what- 
ever received  into  the  county  treasuries  by  way  of  penalties  • 
for  delinquency.  The  duty  of  the  county  treasurer  is  clearly 
defined  in  section  75  of  the  act.     (Art.  3197,  Comp.  L.) 

II.  The  disposition  to  be  made  of  the  twenty-five  per 
cent,  penalty  is  as  positively  provided  for  as  that  of  the  ten 
per  cent,  penalty,  when  the  true  reading  of  the  two  stat- 
utes is  attended  to.  It  goes  into  the  county  treasury  for 
county  purposes. 

By  the  Court,  Beatty,  J. : 

This  ia  a  proceeding  by  mandamus  against  the  treasurer 
of  Washoe  county  to  compel  him  to  paj'  into  the  state  treas- 
ury the  sum  of  }55J4.28,  paid  to  him  by  the  Central  Pacific 
Railroad  Company,  under  the  provisions  of  "An  act  pre- 
scribing an  additional  penalty  for  non-payment  of  taxes  in 
certain  cases  after  suit,"  approved  March  7,  1873,  which 
reads  as  follows:  "Section  1.  In  all  suits  for  the  collection 
of  delinquent  taxes  originally  brought  in  the  district  courts, 
where  the  amount  exceeds  $300,  the  complaint  and  sum- 
mons shall  demand,  and  the  judgment  shall  b6  entered,  for 
twenty-five  per  centum,  in  addition  to  the  tax,  ten  per 
centum  thereon  and  costs  provided  in  the  act  to  provide 
revenue  for  the  support  of  the  government  of  the  state  of 
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Nevada  and  tbe  acts  amendatory  thereof;  and  sucli  tax, 
penalty  and  costs  shall  not  be  discharged,  uor  Bball  the 
jadgment  therefor  be  satisfied,  except  bj  the  payment  of 
the  tax,  original  penalty,  costs,  and  the  additional  penalty 
herein  prescribed  in  full."  The  sum  of  $5564.28,  above 
specified,  ia  the  twenty-five  per  centum  additional  penalty 
on  the  sum  of  $22,257.13  vhich  vaa  recovered  fivsm  the 
Central  Pacific  Bailroad  Company  in  a  suit  for  taxes  as- 
sessed in  Washoe  county,  and  the  question  is  whether  it 
belongs  to  the  state  or  to  the  county.  The  relator  contends 
that  it  belongs  wholly  to  the  state,  and  the  respondent  that 
it  belongs  wholly  to  the  county.  The  question  is  one  of 
statutory  construction  merely,  and  we  think  that  both  par- 
ties are  i)artly  in  the  right  and  partly  in  the  wrong. 

This  penalty  of  twenty-fire  per  centum  is  assessed  upon 
the  i^gregate  amount  of  taxes  due  to  the  state  and  county, 
of  which  five- thirteenths  were  due  to  the  state  and  eight- 
thirteenths  to  the  county.  The  law  makes  no  express  dis- 
position of  the  penalty,  and  it  becomes  a  question  of  con- 
struction what  disposition  of  it  the  legislature  intended. 
Wo  think  the  penalty  is  to  be  regarded  not  only  as  a  pun- 
ishment to  the  delinquent,  but  also,  and  priucipuUy  as  a 
com])ensation  to  the  state  and  county  for  the  delay  of  pay- 
ment, and  the  consequent  derangement  to  their  finances. 
So  regarded,  the  obvious  conclusion  is,  that  the  penalty 
follows  the  tax,  in  this  case  five-thirteenths  to  the  state  and 
eight- thirteenths  to  the  county.  The  penalty  of  ten  per 
centum,  (C.  L.  3148)  to  which  this  penalty  of  twenty-five 
l>er  centum  is  additional,  is  expressly  given  to  the  counties, 
and  from  that  circumstance  the  relator  argues  on  the  prin- 
ciple of  erpvemo  unm/i,  etc.,  that  this  penalty  must  go  to  the 
state,  while  the  respondent  comes  to  the  exactly  opposite 
conclusion  that  it  must  follow  the  express  disposition  of 
-  that  to  which  it  is  additional.  We  think,  however,  that 
neitlier  of  these  arguments,  which  to  some  extent  destroy 
each  other,  is  of  as  much  weight  as  the  consideration  upon 
which  we  base  our  construction  of  the  law  above  stated. 

Let  the  writ  be  made  peremptory  that  the  respondent 
pay  over  five- thirteenths  of  the  amount  claimed  in  the  peti- 
tion, viz.  15564.28.  /  ~  ■ 
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JOHN  8.  CAPEON,  Appellant,  v.  W.  H.  STKOUT, 

ET  AL.,  BESPONDENTS. 

Mbchikics'  Liens  — ltEPE4i<  op  old  Liw  knu  Pisuoi  or  New  Act. — 
Where  a  law  TelaUng  to  raechftoicH'  II«dh  is  repealed  bj  a  new  law  oon- 
taioing  all  tbe  esBenlial  porta  of  the  law  repealed:  Held,  that  the  repeal 

of  Vao  old  law  does  not  destroy  eiietiDg  rigtitB  (herevnder.  I^Skyrmt  v. 
Occidenlul  M.  *.  M.  Co.,  8  Ney.  220.  affirmed.) 

Idbx— FoKEHtn  or  Mink  E)(Tni.Ei>  to  Likv.  -TThereHforemiuiof  amineia 
emplojed  to  "boaa"  the  men  at  work  la  a  niDe,  keep  their  time  and 
give  them  ordoTB  for  their  pa;:  Held,  that  hia  employment  isof  that  kind 
that  is  protected  by  the  lien  law. 

AFPIU1PBUTIOH  or  PiYHENTB, — Where  the  foreraan  of  the  mine  also  boarded 
men  for  the  mine-owner,  and  at  different  times  received  money  not  ex- 
ceeding nmonnt  dne  for  board,  no  application  being  made  b;  either 
party  ot  tbe  time  of  payment:  JMd,  that  the  foreman  at  tbe  time  of  filing 
biH  lien  for  work  had  the  rigbt  to  appropriate  the  money  to  the  board 

Idbm— MoBTOAOKi  HO  BioHT  TO  OBJECT. — IMd,  thftt  the  mine-ownpT  and 
the  foreman  hail  the  right  to  make  (he  appropriation  without  cotuntting 
Capron,  who  belil  a  mortgage  on  the  mine,  ant]  that  the  mortgagee  oonhl 
not  object  to  the  manner  of  appropriation. 

YEBBAL    CoNTBACT  at  SnFULiTEO   PbIOK   PKH   DiY,  PiYABLI    MoNTHLT,  COH- 

BTKUEC. — Where  a  foreman  of  a  mine  is  employed  at  n  slipulated  price 
per  day,  to  bo  paid  monthly,  aiid  when  he  continnes  work  for  more  than 
one  year  after  bis  employment  wilhant  any  new  ogreement  being  made: 
lldd,  a  contract  from  moutb  to  month  that  might  have  been  terminated 
by  eilhtr  porty  at  the  end  of  tba  month,  without  incairiiig  any  liability. 

Idem— IlioBTB  or  Mobtiuqke— Noticb  or  Libn-holokb.— Where  the  mine- 
owner  mortgaged  tbe  property  subsequent  lo  the  contract  with  tbe  fore- 
man for  labor:  Iltld,  that  all  the  work  done  by  tbe  foreman  snbseqnent 
to  (he  eieontion  of  the  mortgage,  after  the  eipinttion  of  bis  then  cnrrent 
mouth,  was  done  nnder  contracts  made  by  him  after  legal  notice  of  tbe 
mortgage,  and  bis  lien  for  ench  work  Is  snbordinate  to  the  mortgage. 

UKHuncH'  LiRM,  wHim  must  be  riLKn  — DimnKHT  CoKTnioxs.  —  When 
the  work  is  continuous,  altbongb  done  under  different  contracts,  tbe 
lien  is  preBcrrcd  by  giving  notice  within  sixty  days  after  tbe  work  is 
completed.     {Skymie  v.  OixideKtal  M.  <£  Jf.  Co.,  6  Nev.  220,  affirmed.) 

Appeal  from   the  District  Coart  of  tbeSixtli  Jndicial 
District,  Eareka  Coanty. 

The  facts  are  Btated  in  the-opiuion. 
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UiUhotiBe  dk  Davenport,  for  Appellant. 

I.  The  law  under  which  tlie  lien  is  claimed  was  repealed 
March  2,  1875.  (Stats.  1875,  122.)  Id  Shji^e  v.  Occ.  M. 
£ M.  Co.,  this  court,  under  the  authority  of  Maasacbii setts 
and  other  cases,  held,  that  the  new  law  was  a  substitute  for 
and  took  (he  place  of  the  law  repealed.  The  terms  of  the 
new  were  the  same  as  the  old,  so  far  au  the  lieas  sought  to 
be  enforced  were  couceined;  the  new,  then,  only  gave  addi- 
tional liens.  In  the  present  instance,  the  new  law  takes 
away  the  right  of  a  lien  liolder,  to  have  his  lien  attach  from 
the  commencement  of  the  labor.  Tho  new  law  only  allows  a 
lien  for  labor  when  such  labor  was  perfonned  prior  to  the 
mortgage.  The  old  dated  the  lien  from  the  commencement 
of  the  labor.  Then  we  find  the  new  law  curtailing  the 
liens  allowed  nnder  the  old,  instead  of  adding  to  them, 
as  did  the  law  considered  in  8  Nevada.  This  repeal 
of  the  old  law  made  the  lien  of  laborers  subject  to  mort- 
gages, only  so  far  as  such  labor  was  performed  prior  to  such 
mortgages. 

A  lien  law  only  gives  a  remedy,  and  is  subject  to  the 
control  of  a  legislature.  (28  XT.  S.  Digest,  p.  393,  sec.  1;  U 
Maine,  345;  2  Kent,  852,  note;  2  WaU.,  U.  S.  458;  4  Minn. 
546;  8  Id.  34;  35  Maine,  73.) 

"Where  work  is  done  partly  under  one  lien  law,  and  partly 
under  another,  the  remedy  is  under  the  last  law.  (4  Scam. 
111.,  527-535.)  The  lien  is  only  statutory— only  effects  the 
remedy — and  is  entirely  subject  to  the  control  of  the  legis- 
lature. The  lien  is  a  mere  incident  to  the  contract.  (4  Minn. 
546;  8  Id.  34;  54  Maine,  345.) 

II.  ^'hen  Capron  tookhismortgage,  hewas  onlyreqnired 
to  take  notice  of  such  legal  valid  contracts,  as  could,  under 
the  law,  exist,  upon  which  liens  would  attach.  (See  26  111. 
426;  4  Scam.  111.  527-535.)  "When  Stuart  went  to  work  for 
Stuart  &  Wermuth  the  contract  was  verbal;  that  contract 
cannot  be  implied  by  law  to  extend  any  time  more  than  from 
day  to  day,  or  mouth  to  month;  no  express  agreement  was 
made  for  any  particular  time;  so  the  law  is  left  to  imply  a 
contract  under  which  the  lien  will  attach;  that  very  law 
which  is  invoked  to  make  the  contract  provides  that  nocon- 
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tract,  nntess  in  -writing,  shall  be  valid,  nuless  to  be  per- 
formed witliin  a  jear.  Now  Stuart  went  to  vork  under  a 
verbal  contract.  Capron  is  presumed  to  kuow  the  law: 
tliat  verbal  contracts  cannot  by  implication  extend  beyond 
one  year,  because  it  could  not  be  made  valid  for  longer  than 
tl:iit  time  by  express  agreement,  unless  sucb  agreement  was 
in  writing.  Verbal  contracts  cannot  be  made  for  a  longer 
time  ilian  one  year.  (See  Comp.  L.  of  Nev.,  vol.  1,  90; 
Cliitty's  Cont.,  71-2,  also  503-504;  1  Hilliard  on  Cont., 
415-16.)  That  a  contract  witbiu  tJie  statute  of  frauds  ivill 
not  support  a  lien.)  See  Fliillips  on  Meob.  Liens,  162,  sec. 
112;  9JS.  T.,  435.) 

111.  The  contract  under  wliicli  Stuart  worked  is  not  en- 
tire, because  not  witli  the  same  parties.  Entirety  must 
meau  something.  The  lav  distinctly  says  ^'this  vord  de- 
notes the  whole,"  etc.,  entire,  "that  which  is  not  divided, 
the  whole."  When  a  contract  is  entire,  it  must  generally 
bo  performed  before  the  party  can  claim  compensation,  etc. 
(See  9  Grav,  Mass.  394;  21  III.  429-436;  35  N.  Y.  96:  6 
Gray,  Mass.  533;  2  E.  D.  Smith,  N.  T.  689;  2  Cal.  90;  26 
Id.  2S5;  50  N.  T.  360;  Phillips  Mech.  Liens,  15,  23,  168.) 

lY.  Capron  hud  the  right  to  take  his  mortgage,  with  ref- 
erence to  such  lien  as  Stuart  might  have  under  a  valid  con- 
tract. {Tvhey  \.  BerUy,  26111.426;  WiUlerw  Freuch,Si  Ot&j; 
Cook  v.  Vrvdand,  21  111.  436.) 

If  the  contract  was  verbal  and  oould  only  be  valid  in  law 
for  one  year,  should  not  Capron,  "a  subsequent  party  in 
interest,"  have  a  right  to  insist  upon  its  being  restrained 
at  that  limit? 

V,  Under  our  law,  "labarere  or  persons  performiug  labor" 
aro  given  the  extraordinary  I'emedy  to  collect  their  wages; 
but  iu  this  case,  the  act  is  sought  to  be  made  a  secnrity  to 
n  foreman  of  those  who  jwrform  the  labor.  (See  40  Cal. 
187;  4  Watts  &  Serg.,  Penn.  257.) 

TJiomas  Wren,  for  Respondent. 

I.  The  act  of  March  2, 1875,  was  not  intended  by  the  leg- 
islature to  destroy  rights  tbat  hod  accrued  under  it.  The 
act  re-enacts  many  of  the  provisions  of  the  act  of  1871.     Its 
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general  proTiRions  vith  reference  to  filing  and  enforcing  the 
liens  are  substantially  tbe  same.  It  took  effect  simultan- 
eously Tpitli  the  repeal  of  tbe  act  of  1871,  and  was  intended 
to  bo  Bobstitnted  for  it,  and  instead  of  annulling  the  act  of 
1871,  it  had  the  effect  to  continue  it  in  force  so  far  as  ex- 
isting rights  thereunder  were  concerned.  In  practical  oper- 
ation and  effect,  therefore,  it  is  rather  to  be  considered  ns  a. 
continuance  and  modification  of  the  act  of  1871,  than  as  an 
abrogation  of  it,  and  the  re-enactment  of  a  new  one.  (Sk^me 
V.  Ocddeiilal  M.  dk  if.  Co.,  8  Nev.  219,  and  authorities  there 
cited.)  The  Legislatnre  could  not  divest  Stuart  of  his  vested 
right  to  a  lien  existing  at  the  dato  of  the  repeal  of  the  law 
of  1871.  (Chrialman  v.  Charleville,  36  Mo.  610;  Hallahan  v. 
Berbert,  11  Abb.  P.  B.  N.  S.  326;  /-*  re  Hope  M'g.  Co.,  U, 
S.  C.  C.  Kep.,  1  Saw.  710;  Weaver  t.  Sdls,  10  Kan.  609. 

II.  The  rights  of  parties  under  mechanics'  lien  laws  are 
to  be  ascertained  and  fixed  by  the  law  in  force  when  the 
contract  was  made,  Imt  such  rights  are  to  be  established 
and  enforced  by  the  laws  existing  at  the  bringing  of  the  suit. 
(Phillips  on  Mech.  Liens,  35-6 ;  Willametfr:  v.  Riley,  1  Oregon, 
183;  Andrews  v.  Washlmrii,  3  S.  <t  M.,  Miss.  lOD.)  In  otlier 
words,  Stuart,  under  the  lien  law  of  1871,  had  a  right  to  a 
lien  from  the  time  he  commenced  work  up  to  March  2, 
1875,  but  tliat  right  he  had  to  establish  and  enforce  in  the 
mode  prescribed  by  the  lien  law  passed  March  2,  1875,  and 
that  is  precisely  what  he  has  done. 

III.  The  law  allows  a  lien  not  only  to  miners,  but  also  to 
all  other  persons  who  work  or  labor  upon  a  mine.  Under 
similar  statutes  it  has  been  frequently  held  that  architects 
and  superintendents  of  work  are  entitled  to  liens.  (Phillips 
on  Mech.  Liens.  222,  sec.  153;  KnlglU  v.  Notris,  13  Minn. 
47.3;  Mulligan  v.  Midligan,  18  La.  An.  20;  Bank  of  Perm.  v. 
Qrier,  35  Penn.,  11  Gary,  423;  Jones  v.  Shawhan,  4  W.  &  S., 
Penn.,  257.) 

lY.  It  does  not  follow,  because  Wennnth  sold  his  interest 
in  the  mine  to  Stuart  that  tbe  partnership  between  them  to 
■work  it,  was  dissolved.  They  owned  other  mines  and  a  fur- 
nace together.  For  aught  that  appears  from  the  findings 
they  may  have  continued  to  work  the  Hoosac  mine  in  con- 
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jnnction  with  tbeir  other  mines,  and  to  stneU  tbe  ores  &i 
tbeir  furnace;  or  WermutL  may  have  reserved  the  right 
ftt  the  time  of  the  sale  to  coatinue  to  work  tbe  mine  with 
Strout  for  a  year,  or  until  paid  for,  or  any  one  of  many  ar- 
rangements may  liave  been  made  between  tbem  for  tho 
working  of  the  mine  together,  notwithBtandiug  tbe  sale  of 
'\\'ermulh'8  interest  to  Strout.  (Shelbi/  v.  Hoiislon,  38  Cal. 
410;  SmUh  v.  Fenny,  44  Id.  161;  Figg  v.  Mayo,  39  Id.  262; 
LoveU  V.  Fi-ost,  44  Id.  471;  Hixon  v.  Brodie,  45  Id.  275; 
Servaitti  v.  Ltisk,  43  Id.  238;  SmUh  v.  dishing,  41  Id.  97; 
Ca,-pe»ter  t.  Small,  35  Id.  346;  Clark  v.  WOlett,  35  Id.  534; 
Steinhack  v.  Krone,  36  Id.  303;  Livk  v.  Diaz,  37  Id.  437: 
King  V.  Wdlma»,  38  Id.  695;  City  of  Oakland^,  Whijte,  39 
Id.  112;  Kusel  v.  SJiarkey,  4G  Id.  3;  Tubba  v.  GhirardeUi, 
45  Id.  231.) 

If  Weimutb  alone  bad  originally  contracted  with  Stuart, 
and  bfid  subsequently  sold  to  Strout,  Stuart  would  still  have 
been  entitled  to  his  lien.  (Phillips  on  Mecb  Liens,  326-27, 
Bees.  226-7;  Van  Court  v.  Bnahiell,  21  lil.  G24;  Roach  v. 
Ckayin,  27  III.  196;  Amcr.  F.  Im.  Co.  v.  Pnngh,  2  S.  A 
Lawie,  138;  Keller  v.  Denmead,  68  Penn.  449;  Edwards  v. 
JJ(rricksoi>,  4  Dutch,  N.  J.,  45;  Vandyne  v.  l^annesa,  1  Halst. 
Chan.  R.  N.  J.  485;  Dunklee  v.  Crane,  10:J  Mass.  470;  Mears 
V.  Dickliiwn,  2  Phila.  19.) 

V.  Tbe  contract  between  Staart  and  Strout  was  not  one 
that  by  the  terms  lltereo/  was  to  be  performed  within  one 
yetir  from  the  making  thereof.  It  wei3  a  contract  in  fact  for 
no  specified  length  of  time,  just  such  a  contract  as  is  usually 
made  by  mine-owners  and  their  employees — one  nnder 
which  the  employee  may  quit  when  he  pleases,  and  the 
mine-owner  may  discharge  bis  employee  wbeu  he  pleases, 
and  such  contracts  are  always  bekl  valid.  {Roberts  v.  Aoab- 
hoUom  Co.,  7  Melc.  46;  Kent  v.  Kent,  18  Pick.  509;  Fettion 
V.  Emberi^,  3  Bnrr.  278;  Wdla  v.  Ilostin,  4  Biug.  40;  Lijon  v. 
King,  11  Met.  411;  Fost-.r  v.  O'Bletiis,  18  Mo.  88.) 

VI.  As  between  Strout  and  Wormuth  and  Stuart,  Strout 
and  Wormuth  failing  to  make  any  application  of  tbe  pay- 
ments made  by  them  to  Stuart  at  the  time  tbe  payments 
■were  made,  Stuart  afterwards  bad  tbe  right  to  apply  all  pay- 


i„Coo^^lc 


Oct.  1876.]  Capbon  v.  Stroct.  309 

OpimoD  of  tba  Conrt — Beattj',  J. 

meotsto  the  account  of  board.  {Hai/nes  y.  Whiff,  14Ciil,  44G.) 
There  is  uo  distiDCtiou  to  be  made  between  the  rights  of 
debtors  iii  this  respect  and  the  rights  of  other  creditors. 
(Sletoart  t.  iTQuaide,  48  Penu.  19o;  JVatemian  v.  Youuger, 
«  Mo.  413;  HuT/nes  v.  White,  14  Cul.  446.) 

By  the  Court,  Beatti,  J. : 

This  is  a  suit  to  foreclose  a  mortgage  given  by  Strout  and 
TVermuth  to  the  plaintiff.  Robert  Stuavt  was  made  ii  piirty 
defendant,  and  in  his  aiiswer  claimed  a  prefeiTcd  lieu  upon 
the  mortgaged  premises  under  the  provisions  of  the  laws 
secaring  liens  to  mechanics,  miuei's  and  others.  Tho  dis- 
trict court,  in  its  decree,  has  allowed  his  claim,  and  the 
plaintiff  appeals  from  the  judgment  upon  the  ground  that 
the  findings  of  fact  do  not  support  that  purt  of  tho  decree 
which  gives  priority  to  the  miner's  lien.  Tbo  subbtauco  of 
that  portion  of  tho  findings  affecting  the  points  to  bo  hero 
decided  is  as  follows:  PlaintiflTs  mortgage  was  recorded 
February  25,  1874.  Stuart  had  commenced  work  on  the 
mine  June  24,  1873,  a«  foreman,  under  a  verbal  contract 
with  Strout  and  Wermuth,  the  mortgagore.  Ivo  timo  was 
agreed  upou  that  his  work  should  continue.  Ho  was  to  re- 
ceive eight  dollars  per  Any,  payable  monthly.  His  duties 
were  to  act  as  general  foreman,  to  "boss"  tho  men  who 
were  at  work  in  tho  mine,  keep  their  time,  and  give  tliem 
orders  for  their  pay  at  the  end  of  each  mouth.  Ho  con- 
tinued in  this  employment  without  any  further  contract 
until  May  21,  1875.  He  fiiod  notice  of  bis  lieu  June  3, 
1875.  During  his  employment  as  foreman  of  tho  mine,  ho 
also  boarded  men  for  his  employers,  and  received  money 
from  them,  uot  csceediiig  tlie  amount  due  him  on  board 
account.  No  application  of  the  sums  ko  paid  was  made  by 
either  party,  at  tlio  time,  to  any  particuhir  account,  but 
when  respondent  filed  bis  notice  of  lien,  Lo  appiopriated 
the  amount  he  had  received  to  the  board  account.  Upon 
these  facts  the  conrt  concluded  that  tho  re.spondeut  was  en- 
titled to  a  preferred  lien  for  bis  wages  up  to  March  2,  1875, 
amounting  to  $4080,  and  the  decree  directs  that  sum  to  bo 
paid  to  him  out  of  the  net  proceeds  of  the  sale  of  the  mort- 
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gaged  premises,  before  an^Uiiag  is  paid  to  Capron,  the 
mortgagee. 

Tiie  first  objection  of  tlie  appellaut  to  this  judgment  is 
that  tbe  respondent's  rigbt  to  a  lien  for  work  done  prior  to 
Harch  2,  1875,  was  destroyed  by  the  repeal  on  tbat  day  of 
tlie  law  by  wbicli  it  bad  been  secured.  Cut  we  think  this 
point  has  been  settled  adversely  to  the  claim  of  appellaut 
by  tbe  decision  of  this  court  in  tbe  case  of  Sk'/nne  v.  Occi- 
dental 31.  d  M,  Co.  (8  Nev.  219).  In  this  case  as  in  that, 
tbe  repealing  act  contains  all  tbe  prOTisions  of  the  act  re- 
pealed, which  are  neceBsary  to  support  respondent's  rigbt 
to  a  lien,  and  it  mnst  be  held,  both  on  principle  and  author- 
ity, tbat  tbe  legislatore  never  intended,  by  tbe  repeal  of  the 
old  law,  to  destroy  exisbiog  rights.  (C.  L.,  sec.  12G-14G, 
Bod  Stat.  1875,  122.)  Tbe  only  effect  of  tbe  new  law,  so 
far  as  this  cirae  is  concerned;  was  to  give  Caprou'a  mort- 
gage priority  to  any  lien  for  work  done  aft«r  its  passage,  and 
tbat  effect  is  allowed  to  it  in  tbe  coDclusio&s  and  decree  of 
tbe  court. 

Tbe  nest  point  of  the  appellant  is,  tbat  Stuart's  employ- 
ment was  not  of  that  kind  tbat  is  protected  by  the  lien  law. 
It  is  said  tbat  he  performed  no  work  or  labor  in  or  upon 
tbe  mine,  and  it  is  argued  that  the  intention  of  the  law  was 
to  secure  those  only  who  perform  labor  upon  the  mine  with 
their  hands;  tbat  to  give  it  a  wider  construction,  one  that 
■will  make  it  include  the  wages  of  cl  foreman  like  Stuart,  will 
make  it  cover  the  case  of  a  general  superintendent  aud  other 
officers  of  a  corporation,  and  thereby  impair  the  remedy  of 
those  who  are  the  special  objects  of  the  legislative  care. 
We  do  not  admit  that  no  distiuctiou  could  be  made  in  this 
respect  between  a  foreman  of  miners  and  tbe  superinteud- 
ent  of  a  company,  but  whether  there  could  or  not,  we  have 
no  doubt  that  respondent's  claim  comes  within  the  spirit  as 
well  as  the  letter  of  the  law.  According  to  the  findings,  he 
certainly  did  work  iu  the  mine,  though  not  with  liiM  hands, 
and  it  is  clear  that  the  direct  tendency  of  his  work  was  to 
develop  the  property.  Wo  think  tlie  foreman  of  work  iu 
the  mine  is  as  fully  secured  by  the  law  as  tbe  miners  who 
work  nuder  his  direction. 
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Appellant  next  contends  that  the  respondent  Iiad  no  right 
as  against  him,  to  appropriate  the  moaej  received  from 
Strout  exclusively  to  the  board  account,  and  that  the  court 
should  make  the  appropriation  to  the  oldest  claims;  that  is, 
that  it  should  be  appropriated  in  part,  at  least,  to  the  labor 
accoant.  No  reason  is  given,  and  no  authority  ia  cited  to  sua- 
taia  this  proposition,  and  we  think  it  cannot  be  sustained. 
Clearly,  Strout  and  Stuart  hud  the  right  to  make  approprio- 
iions  without  consulting  Gapron,  and  if  Strout  has  no  ohjec- 
iion  to  the  appropriation  which  Stuart  has  made,  it  is 
difficult  to  see  upon  what  ground  Caprou  can  object. 

The  appellant  complains  that  the  findings  and  decree  give 
the  respondent  a  preferred  lieu  for  certain  sums  claimed  by 
him  under  an  agreement  with  Strout  that  his  wages  as  fore- 
man should  continue  during  a  period  of  thirty  days  that  he 
was  absent  from  the  mine,  and  that  his  wages  should  be 
doubled  for  a  period  of  four  months  if  he  had  to  file  notice 
of  lien  or  commence  suit.  It  is  unnecessary  to  express  an 
opiuiou  as  to  the  right  of  a  miner  to  a  lien  on  the  mine  for 
vages  not  earned  by  labor  on  the  mine,  or  for  the  amount  of 
a  penalty  agreed  upon  in  case  of  failure  of  prompt  payment. 
It  in  sufficient  to  say  that,  in  this  case,  the  claims  refeiTed  to 
do  not  appear  to  have  been  allowed  as  against  Capion. 

These  points  disposed  of,  we  are  brought  to  the  most  se- 
nous  and  important  question  involved  in  the  determination 
of  this  appeal. 

The  appellant  takes  the  ground  that  the  contract  under 
ivhich  Stuart  commenced  work  did  not  cover  all  the  time 
for  which  his  wages  ai'e  made  a  preferred  lien,  aud,  couse- 
qnently,  that  he  has  been  allowed  a  prefeiTed  lien  for  work 
done  on  a  contract  or  contracts  made  after  noti<;e  of  the 
mortgage.  Aud  he  contends  that,  although  the  work  done 
by  Stuart  may  have  been  continuous,  if  any  of  it  was  done 
on  a  contract  made  after  notice  of  bis  mortage,  that,  as  to 
such  work,  his  lien  cannot  be  preferred. 

We  thiuk  that  both  of  these  pobitions  are  correct.  The 
original  contract  was  for  a  month's  service  at  most,  and  was 
renewed  from  month  to  mouth  by  the  acts  of  the  parties. 
lu  England  it  has  long  been  settled  that  a  general  hiring  of 
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a  domestic  servaut,  without  anj  spGcificatiou  of  time,  is  a 
contract  for  a  gear's  service,  termiuablo  ou  a  month's  notice 
from  either  party,  nud  this  rule  of  coDstructiuu  is  fonnded 
upon  tbe  usage  of  tlie  country.  As  to  other  classes  of  em- 
ployees, however,  there  is  no  invariable  rule,  though  a 
hiring  for  a  3'ear  vrill  be  presumed  in  the  absence  of  any 
special  circumstance  tending  to  prove  that  the  contract  was 
for  a  shorter  term,  but  very  slight  circumstances  vill  rebut 
(ho  presumption.  (See  authorities  collected  in  notes  to  2 
CMtty  on  Cont.,  11  American  Ed.  pp.  840  it  eeq.)  In"  tbis 
country  tbe  English  rale  does  not  prevail  even  in  regard  to 
the  hiring  of  domestic  servants,  and  as  to  miners  or  other 
laborers  employed  at  so  much  per  diem,  payable  monthly, 
there  is  no  authority  for  holding  that  either  employer  or 
employee  contracts  for  more  than  a  month's  service.  Either 
party  may  terminate  the  employment  at  the  end  of  the 
month  without  notice  and  without  iucuning  any  liability  to 
the  other.  Sutif  the  miner  continues  to  work,  nothing  be- 
ing said  ou  either  side,  the  law  implies  a  renewal  of  the 
original  contract,  whatever  it  was,  whether  for  a  day,  or  a 
week,  or  a  mouth. 

Counsel  for  respondent  argnes,  that  the  finding  of  the 
district  court  that  Stuart  continued  to  work  "without  any 
further  contract"  is  conclusive  that  his  original  contract 
covered  all  the  work  he  did.  But  this  position  is  clearly 
not  maintainable.  The  finding  referred  to  is  one  of  fact, 
not  a  legal  conclusion,  and  only  means  that  Stuart  contin- 
ued to  work  without  any  express  renewal  or  change  of  his 
contract.  The  legal  conclusion  which  follows  from  this 
fact  i»,  that  the  contract  was  renewed  from  month  to  month 
by  tacit  agreement,  evidenced  by  the  acts  of  the  parties, 
this  implication  being  founded  upon  the  same  considerations 
upon  which  a  tenant  who  holds  over  is  deemed  to  hold  on 
the  terms  of  the  original  demise.  The  truth,  then,  was, 
that  every  month  Stuart  .worked,  he  worked  under  a  new 
contract,  not  express,  but  implied. 

There  is  a  further  reason  why  the  original  contract  made 
on  the  twenty-fourth  of  June,  1873,  cannot  possibly  be  held 
to  cover  any  work  done  after  June  24,  1874.    If  it  had  ei- 
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pressly  provided  for  more  than  a  year's  service,  not  being 
in  writing,  itwonld  liavo  been  void  {C.  L,  sec.  289),  and 
the  law  will  not  imply  a  contractivhich  would  be  void  if  ex- 
press. This  coneidemtion,  however,  ia  not  tlie  ground  of 
onr  decision.  It  goes  upon  the  ground  that  Stuart's  em- 
ployment was  only  from  month  to  month.  Capron's  mort- 
gi^e  was  recorded  February  25, 1874,  and  all  the  work  done 
by  Stnart;  after  the  expiration  of  his  then  current  month  was 
done  under  contracts  made  by  him  after  legal  notice  of  Cap- 
ron's rights,  and  his  lien  for  sncli  work  is  subordinate  to 
Capron's  mortgage.  This  construction  of  the  lien  law  is  ob- 
viously just  and  necessary.  The  language  of  the  statute  is: 
"  And  all  liens  herein  provided  for  shall  be  preferred  to 
every  other  lien  or  incumbrance  which  shall  attach  upon 
any  property  subsequent  to  the  time  when  the  work  or  labor 
was  commenced,"  etc. 

The  question  of  constraction  is:  What  is  the  meaning  of 
the  words,  "the  work  or  labor?"  What  work  is  meant? 
Does  the  statute  mean  any  work  that  may  be  done  pro- 
vided it  be  continuous  from  a  date  prior  to  notice  of  the 
mortgage,  though  partly  under  contracts  made  after  notice 
of  the  mortgage?  Or  does  it  mean  the  work  already 
contracted  for  before  notice  of  the  mortgage  ?  We  think 
the  whole  spirit  of  the  act  requires  that  its  meaning 
should  be  limited  to  the  latter  sense.  And  if  this  con- 
struction did  not  necessarily  follow  from  the  language  of 
the  act,  we  should  feel  bound  nevertheless  to  give  it  that 
constructiou  for  the  reason  that  this  provision  of  our  law 
is  an  almost  literal  copy  of  a  corresponding  provision  of 
the  California  act  of  April  19,  1856,  from  which  our  law  is 
borrowed,  and  that  provision  of  the  California  law  had 
been  construed  before  its  adoption  in  this  state  in  the 
seiiso  here  attributed  to  it.  (See  Soule  v.  Dawva,  14  Cal. 
249;  7  Id.  575.) 

It  does  not  follow,  however,  from  these  views,  as  con- 
tended by  the  appellant,  that  Stuart  is  not  entitled  to  a 
preferred  lieu  for  the  work  performed  under  contracts  made 
prior  to  notice  of  liis  mortgage,  for  the  reason  tliat  he  did 
not  file  notice  of  his  lieu  uithiu  sixty  days  after  the  comple- 
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tion  of  those  contracts.  It  'was  settled  hi  the  case  of 
Sh/rme  v.  OcddeTiial  M.  dr.  M.  Co.,  above  cited,  and  wo 
think  correctly  settled,  that  when  the  work  is  cootinoons, 
though  doae  under  different  contracts,  the  lien  is  preserved 
by  giving  notice  within  sixty  days  after  the  work  is  ended. 
The  judgment  appealed  ivom  is  reversed,  and  the  canse 
remanded  with  the  directions  to  the  district  conrt  to  modify 
the  decree  in  accordance  with  the  viewa  herein  expressed, 
and  with  costs  to  tbe  appellant. 


[No.  789.] 

THE  STATE  OF  NEVADA,    Respondent,    v.    PETER 
LARKIN,  Appellant. 

IS    36» 

^  ^  BSFouTBBa'  Nom — MiKima  or  tsk  Tbiai»— The  leglsUtnro,  in  nnog  th« 

wonls  "  uiioates  of  tlie  triiil,"  in  sectiou  4S0  ot  the  crimiaol  practice 
Oct  (1  Comp.  Ii.  20T5),  meaut  only  the  miDDteH  as  kept  by  the  clerk, 
and  Tecordeil  iu  tbe  minnte  book  contHiiiiag  the  proceedings  of  the 
triui,  (hftt  ttre  daily  rend  by  tliB  clerk  and  npproTtd  by  the  caart. 

Bill  of  EiCEpriojia— RKTttw  or  Eviokmok.— There  ia  no  prorision  of  the 
Elatute  tbiit  will  anlhorizo  tliU  court  to  reiiew  or  examine  the  eTidence 
in  a  criminnl  case,  uulesB  it  is  embodied  iu  n  bill  oF  eii^eptiODS. 

Idem— RBPORTKia'  Norits.^Tlis  r(-por:ew"  uoIcb  of  the  proceedings  of  a 
trial  can  only  bo  coniiidered  when  adopted  b;  the  court  as  correot,  and 
inclndeil  \a  a  bill  of  eicrptioUH,  settled  and  nigned  by  the  jndge. 

iNmoTUKNT  Fon  MunDKB. — Ileid,  ButHcient. 

CDtUiKNOE  TO  Grand  Junone — Kighi'b  of  Depekdakt. — The  defendant  vas 
indicted  at  the  October  temi,  1875.  The  gniiidJQry  for  the  J.inimry  term, 
187G.  trae  impnueled  Febmary  Q,  1876.  Tbe  indictment  found  nt  the 
October  term  was  diamiitaed  Febmnry  2\,  I8TG.  On  the  first  day  ol 
Unrch,  the  grand  jury  fouiid  another  indictment.  The  defendoot  dur- 
ing liie  whule  of  lliin  time  waa  conHned  in  the  conuty  jail.  UM,  that 
nt  the  time  the  graud  jury  wna  inip:meJfd  (Febrnary  2,  1870)  di,i^daut 

IsKU — BKFnsii,  OF  Defenpuit  to  Exercise  Cau>LEiiaE. — Where  tbe  de- 

feudant  had  (he  piivilego  after  the  indictment  was  found,  under  the  rul- 
ing of  tlie  court  as  \relt  as  by  virtue  of  the  provisions  ol  Bectioii  2TS  o( 
the  criminal  practice  act,  to  move  to  set  aside  tne  indictment  un  any 
groood  which  wonld  have  l)eeu  good  gronnd  of  cbnllonge  either  to  the 
panel,  or  any  individual  grand  jaror,  and  n^fu^ed  to  eierciae  the  priv- 
ilege: Held,  that  he  ia  not  ju  n  position  lo  compluin  of  the  ruling  of  the 
court  iu  relutiing  lo  Ket  aiiide  the  iudictment. 
JLllowasck  of  Chm^knok  to  Jchobs,  hot  Sddjkct  to  It kvikw.— Where  ths 
proxecntiou  chuUeDget  n  juror  for  implied  bias  in  cntFrtuininj;  such  oMi- 
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acieDtioDs  opiaiona  oa  noultl  preclnde  his  fludlog  defanilant  guilt;  of 
DiDTderin  the  first  degree,  and  the  coart  alloirB  tbectuUeage:  Ihkl,  that 
nadvi  the  proTiaioDS  of  aection  421  of  thecrimiDUl  practice  sot,  (ICnaip. 
L.  204G}  the  allowing  of  challengea  bj  the  court  for  implied  bioa  is  uot 
sabject  to  review. 

CoDBT  AtTTHoaiziD  TO  DiBCHiAaK  JcBOB. — The  coait  may,  without  n.  chal- 
lenge from  either  [larty,  upoa  good  cause  shown,  discharge  a  juror  at 
any  time  before  he  ia  sworn. 

Idem. — The  awom  atatcment  of  a  juror  iaprima  faeit  safflcienC  to  authorize 
the  court  to  act. 

Idbm. — Before  the  defeiidatit  can  Etsh  Car  a  roTerBitl  upon  this  groimd,  be 
mnBt  show  that  Ls  baa  in  some  juanoer  been  prejudiced  bjthe  action  of 
the  court. 

Jdbh— Impi^ttil  JuitT. — So  long  as  an  impartial  jury  i>t  obtaineil  neither 
party  has  tbe  right  to  complain  of  the  action  of  the  conrt  in  discharging 
a  juror  not  challenged  by  either  party. 

MonTK  roB  ComisuoH  ot  CBiXE.^Ths  prosecntion  has  the  right  to  offer 
any  uvideucu  tending  to  prove  a  motive  for  the  commiSHioa  of  the  crime. 

CsosB-ElxuiiKATio.f  or  i.  WrrsESH.— Every  defendant  in  a  crimiiiul  case  in  eu- 
tilled  to  a  fnll  and  perfect  cioss-eianiination  of  every  viluesa  who  tes- 
tifies agaioKt  him. 

iDKii.— ■\Vherci  a  witness  for  the  prosecution  had  testified  before  a  coroner's 
jar;  tending  to  exnnlpale  the  defendant,  and  on  the  triid  teslifieil  to  a 
different  state  of  fiicts  and  upon  ciostt-eiaminatiou  refused  to  uniiwcr 
some  of  the  questions  aaked  by  counsel  ns  to  what  she  hud  sworn  to  be- 
fore the  coroner'H  jnry,  giviog  as  nu  excuse  for  not  answeriug,  that  she 
was  so  intoxicated  at  that  time  that  she  did  not  Icuuw  what  she  tcstifii^J 
to:  lldd,  that  such  refgsal  to  answer  did  not  aothurize  theooort  to  strike 
out  her  testimony. 

Idkv  -  BsnAaEB  OF  THB.  CoDBT,— The  conrt  in  refusing  to  striie  out  the  tes- 
timony said  in  the  presence  oE  the  jury:  "Ithink  the  wituftis  bus  an- 
swered oil  the  questions,  with  the  exception  of  some  f<;w  mnlteni  as  to 
her  impeachment,  and  so  for  us  that  is  ouucemed,  I  will  retux  tbe  rule 
whenever  it  is  desired  to  impeach  her:"  Ilctd,  that  these  remarks  did 
not  tend  to  prejudice  the  defeadaut. 

CsiMDiAnNa  CintousTAKCB— Wkatoss  DfuisQiso  TO  Dbpbkdant.— Where 
the  pistol,  with  which  tbe  crime  wiis  committed,  belonged  to  defendant, 
and  wasfonnil  in  deteudaut's  bed-room  shortly  after  the  homicide:  Iltlil, 
that  (beao  facts  (ended  to  establish  one  link  in  tbe  chain  of  circumntan- 
li:il  evidence,  nnd  tbe  court  was  not  anihorized  to  withdraw  its  consider- 
alion  from  the  jury. 

Idbx.— The  fact  Ibiit  other  parties  had  access  to  defendant's  bed-room  might 
have  the  tenileucy  to  weaken  tbe  force  of  ibiH  liuk  in  the  cbuin  of  evi- 
dence, but  it  woald  not,  of  itself,  destroy  it. 

CsKDiBii-iiT  or  WiTNKBs— WiNT  OP  CHASTrTY.— Defendant  nsked  the  conrt 
to  give  this  instruclioii:  "  Tbe  jury  may,  and  it  is  (hiir  d;ity.  to  lake 
into  consideraliou  tbe  chastity  or  waut  of  chastity  of  any  witness  for 
the  state,  in  deierminiog  the  cridibility  of  snch  wituess:"  lieid,  that 
it  was  calculated  to  mislead  tbe  jury,  and  was  properly  refused. 
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Zdioi. — The  general  Tnleislhat  evidence  of  bod  chartclerfor  chaBtitj.wbera 
sach  character  is  collaterally,  not  (lirectly,  in  iesne,  is  not  admissible 
for  tbe  iiarpose  of  impeacbing  tlie  credibility  of  a  nitnesB. 

Idbu. — Want  of  cbantity  might  in  Romo  iustances  include  a  irant  of  veracily, 
bat  tbi^is  not  aln'nyH  tbecnse.  lu  impencbing  tbe  character  of  anitneM 
the  inquiiy  in  chief  sboald  be  restricted  to  his  general  Tepntation  fot 
ttnth  and  verscily. 

ExaiTEMENT  AND  pBurDicE  OF  BTBTiNDBita.~-The  defendant  cbiimed  that 
bis  case  was  prejuilictd  by  the  tiction  of  the  bystanders,  dnring  the 
argiiiucnt  of  the  district  attorney,  by  clapping  their  houda,  Btamping 
the  floor  and  benches,  etc..  etc  Tbo  nffidafils  produced  by  the  state 
ehow  that  Iho  xpectators  bat  once  evinced  a  desire  to  appland  tbe  dis- 
tiict  altorne]',  and  the  court  iluiaediately  suppressed  the  manirestatian: 
Held,  that  dcfeuduDl'u  oaae  vos  uot  improperly  prejodioed,  and  tbnt  tha 
conrt  did  not  err  iit  retaaing  a  now  trial. 

Appeal  from  the  District  Goart  of  the  First  Jadioiol 
DiBtiict,  Storey  County. 

Tlie  indie tmeitt,  after  the  caption  and  Leading,  I'eads  as 
follows : 

"Peter  Larkin  is  accused  by  the  grand  jury  of  the  county 
of  Storey,  by  this  iudictnient,  of  the  crime  of  mnrdcr,  com- 
mitted Its  follows,  to  wit:  that  on  or  about  the  fourth  day 
of  August,  A.D.  1875,  and  before  tbe  finding  of  this  indict- 
ment, nt  the  county  of  Storey  and  state  of  Nevada,  he,  the 
said  Peter  Larkin,  nilb  force  of  arms,  in  and  upon  the  body 
of  one  Doniel  Coicorau,  in  the  peace  of  said  state,  then  and 
there  being,  willfully,  feloniously,  and  without  authority  of 
law,  and  of  hi^  malice  aforethought,  did  make  an  assault, 
and  that  the  said  Peter  Larkin  a  certain  pistol  then  and 
there  charged  with  gunpowder  and  leaden  bullets  and 
capped,  ond  then  and  there  said  pistol  being  a  deadly 
weapon,  which  said  pistol  he,  the  said  Peter  Larkin,  then 
and  Uiere  hud  and  Iield,  tlien  and  there  feloniously,  without 
aulJiority  of  law,  and  of  his  malice  aforethought,  did  dis- 
ebaige  aud  shoot  ofl'  to,  against,  and  upon  the  body  of  the 
said  Daniel  Corcoran,  thereby  giving  to  him,  the  said 
Daniel  Corcoran,  then  and  there,  as  aforesaid,  a  mortal 
Monnd,  of  which  said  mortal  wound  be,  the  said  Daniel 
Corcoran,  afterwards,  to  witi  on  the  fifth  day  of  August, 
A.D.  1875,  died  ut  the  county  aforesaid.  And  so  the  jurors 
aforesaid,  upon   their  outbs,  do  say,  that  the  said  Peter 
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Larkin,  Lim,  tbe  said  Duniel  Corcoran,  in  tbe  mnnner  and 
by  tbe  means  aforesaid,  feloniously,  vitbout  autbority  of 
law,  and  of  bis  malice  aforethougbt,  did  kill  and  murder, 
contrary  to  tbe  form  of  the  statute  in  sncb  case  made  and 
provided,  and  against  tbe  peace  and  dignity  of  tbe  naid 
state  of  Nevada."  (Signed  bythe  district  attorney  of  Storey 
county. ) 

To  tbis  indictment  tbe  defendant  interposed  a  demturer, 
alleging  tbe  following  grounds: 

I.  That  it  does  not  substantially  conform  to  sections  234 
and  233  of  the  criminal  practice  act  io  tbia,  to  wit:  first,  tho 
indictment  does  not  contain  a  statement  of  tbe  acts  consti- 
tuting tbe  alleged  oSenso  in  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended.  Second,  tbe  time 
of  tbe  commission  of  the  alleged  offense  is  not  stated  with 
sufficient  certainty.  Third,  it  does  not  appear  that  the  said 
Corcoran  ever  died  from  any  act  of  the  defendant,  or  if  dead, 
that  be  died  within  a  year  and  a  day  from  tbe  time  of  tbe 
infliction  of  tbe  said  wound.  Fourth,  the  indictment  does 
not  follow  the  form  as  laid  down  by  the  statute. 

II.  That  more  than  one  offense  is  charged  in  tbe  indict- 
ment. 

III.  That  tbe  facts  stated  in  the  said  indictment  do  not 
constitute  a  public  offense. 

Tbe  demurrer  was  overruled  by  tbe  court. 

Tbe  other  facts  are  sufficiently  stated  in  the  opinion. 

Louis  Branson,  for  Appellant. 

I.  Tbe  court  erred  in  not  sustaining  tbe  demurrer  to  tbe 
indictment. 

II.  It  erted  in  not  allowing  the  defendant  to  challenge 
tbe  grand  jury.  It  is  the  practice  to  allow  challenges;  tbe 
law  provides  for  it,  and  wby  not  allow  it?  It  is  a  right 
secured  to  any  defendant  who  is  in  custody  ou  any  charge. 
In  the  case  at  bar  the  defendant  was  not  presumed  to  know 
when  tbe  gi-aud  jury  met,  and,  in  fact,  did  not  know  when 
it  met,  and  could  not  have  asserted  his  right  if  be  bad  wanted 
to  do  so  ever  so  much;  and,  therefore,  the  rule  laid  down  in 
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Aliment  (or  AppellkJit. 

People  T.  Jtomero  (18  Cal.  93),  is  not  appltcablo  in  tliis  case. 
Besides,  tlie  doctrine  of  that  cose  is  not  sound  law,  and 
cannot  bs,  tinder  any  a ircum stances.  To  require  the  de- 
fendant in  case  of  felony  to  take  notice,  at  his  peril,  of  any 
law  or  of  any  action  had  in  court  vitli  Lis  case,  when  he  in 
■  locked  up  in  an  iron  prison  and  not  allowed  to  see  any  one 
but  his  counsel,  is  bad  law  iu  any  country  and  under  any 
system,  and  there  i;^  no  reason  for  the  rule. 

m.  The  challenges  interposed  by  the  prosecution  to  the 
jnrors  should  have  been  overruled.  The  gist  of  the  cause 
of  challenge,  under  the  ninth  subdivision  of  section  340, 
criminal  practice  act,  is  conscientious  scruples  as  to  cap- 
ital punishment;  and  the  record  shows  that  sncb  scruples 
did  not  exist  iu  the  case  of  the  jurors  Klein,  Taylor,  and 
Bandolph.  (1  Arch,  Or.  L.  653;  Commtmiceoiik  v.  Wii>8ie); 
5  Cush.  a95;  People  v.  Stewart,  7  Cal.  140.) 

IV.  Tlie  court  erred  in  excusing  the  juror  Wilson,  neither 
party  challenging  him.  This  action  of  the  court  was  had 
on  the  bare  statement  of  the  juror  that  he  wan  not  a  cilizea 
of  the  United  States,  without  there  being  one  single  fact 
before  the  coart  to  determine  that  question,  which  is  a 
mixed  question  of  law  and  fact. 

V.  The  court  erred  in  allowing  the  state  to  prove  adnltery 
between  the  witness  Nellie  Snyres  and  the  prisoner.  It  was 
unuecessary  to  do  this  in  order  to  show  motive.  The  ill 
feeling  existing  between  them  could  have  been  shown  by 
other  evidence  competent  to  show  malice  without  proving 
adultery,  which  had  a  tendency  to  prejudice  the  minds  of 
the  jury  agiiinst  him  unnecessarily. 

VI.  The  court  erred  in  refusing  to  strike  out  the  whole 
of  the  evidence  of  the  witness  Nellie  Sayers.  Where  a  wit- 
ness refuses  to  answer  all  the  questions  on  the  cross-exam- 
ination, and  the  court  has  no  power  to  compel  her,  and  does 
not  compel  her  to  do  so,  the  only  remedy  the  party  bos  is 
to  strike  oat  the  whole  of  the  evidence  and  nithdi'aw  it  from 
the  jury.  In  making  the  ruling  on  the  motiou  to  strike  out, 
the  court  makes  a  statement  in  the  presence  of  the  juiy  it 
had  no  right  to  make,  and  which  had  a  tendency  to  damage 
the  defendant's  right. 
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VII.  The  court  erred  iu  refasing  the  £Cth  instraction 
asked  by  the  ptisoner.  If  other  persons  had  possession  of 
the  pistol  abont  the  time  of  the  shooting,  and  might  have 
had  eqnal  access  to  and  nse  of  the  same,  and  if  other  per- 
sons had  access  to  the  prisoner's  bedroom  after  the  shoot- 
ing  ocGuri'ed,  then  no  inference  of  gnilt  could  be  drawn 
from  the  fact  that  the  prisoner  owned  the  pistol,  or  that  it 
was  found  in  his  bedroom. 

Vm.  The  court  erred  in  refasing  the  fifteenth  instruc- 
tion asked  by  the  prisoner.  If  the  rule  that  want  of  chastity 
is  good  ground  of  impeaching  the  credibility  of  any  female 
witness  in  any  case,  it  is  time  it  should  be  so  settled  in  this 
coiti't.     Nu  man's  life  shouldbe  forfeited  on  such  evidence. 

IX.  Tlie  court  erred  in  refusing  to  grant  a  new^  trial  on 
account  of  the  part  the  bystanders  or  crowd  took  in  the  pro- 
ceedings. At  best,  the  prisoner  was  tried  by  a  jury  eiceed- 
ingly  prejudiced,  and  this  action  of  the  populace  gives  tho 
trtul  more  the  character  of  that  of  a  mob  than  that  of  a  jndi- 
cial  trial.  It  is  the  settled  belief  of  the  prisoner  that  the 
prejudice  of  the  jury  and  the  action  of  the  populace  had 
more  to  do  iu  influencing  the  verdict  of  the  jury  than  all 
the  evidence  in  the  case. 

J.  li.  KiitreU,  Attorney-Generat,  and  Dickson  &  lAndaay, 
tax  Respondent. 

I.  The  indictment  is  in  all  respects  complete,  and  fully 
complies  with  the  requirements  of  sections  234  and  235  of 
the  criminal  practice  act.  {People  v.  Dolan,  9  Col.  fi7C; 
State  V.  Anderson,  i  Nev.  265.) 

II.  A  challenge  to  the  panel  or  individnal  grand  juror  is 
a  personal  privilege,  and  one  which  tho  defendant  in  a 
criminal  case  may  exercise  or  waive  at  his  option.  {People 
V.  Beatty,  U  Cai.  666;  15  Id.  329.) 

Assuming  it  to  be  true  that  appellant  had  not  been  held 
to  answer  before  the  finding  of  the  indictment,  his  neglect 
to  move  to  set  aside  the  indictment,  as  permitted  by  section 
276  of  the  criminal  practice  act,  precludes  him  from  after- 
wards taking  the  objections  mentioned  in  sections  275  and 
276  of  said  act.     (P7cfe  Crim.  Pr.  Act,  sec.  277.) 
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The  privilege  to  cliallenge  tbe  panel  of  the  grand  jury 
mnat  be  iisk^d  for  by  tbe  accused,  nod  the  coart  ueed  not 
offer  him  his  privilege  of  challenge  unless  be  first  demand 
it.     (People  V.  Somero,  18  Cal.  89.) 

m.  The  rulings  of  the  court  in  allowing  the  challenges 
interposed  by  tlie  district  attorney  to  the  jurore,  Kline, 
Taylor,  and  Randolph,  were  correct.  (Crim.  Pr.  Act,  sec. 
340;  Slate  v.  Salge,  1  Nev.  455.) 

IV.  Tlie  questions  asked  of  the  witness,  Nellie  Sayers, 
by  the  district  attorney,  were  proper.  The  object  in  ask- 
ing them  was  to  show  a  motive  on  the  part  of  the  defend- 
ant for  the  commission  of  the  homicide.  (Boscoe's  Cri 
Ev.,  p.  8S,  and  authorities  cited  in  the  text  and  note 
Whnr.  C.  L.,  sec.  635;  Wills'  Cir.  Ev.,  57-8;  Johmfon 
Stale,  17  Ala.  G18;  State  v.  Sash,  12  Ire.  382;    9  Conn.  46.) 

V.  Defendant's  motion  to  strike  out  the  testimony  of  the 
witness,  Nellie  Sayers,  was  properly  overruled.  It  should 
have  been  submitted  to  the  jury  unless  the  witness  had 
been  successfully  impeached.  The  offerof  tho  court  below 
to  relax  the  rule  and  permit  defendant's  counsel  to  intro- 
duce evidenco  in  defense  to  contradict  the  witness,  jnst  the 
same  as  if  she  had  answered  counsel's  question  directly, 
was  going  as  fav  as  defendant  had  a  right  to  ask,  and  was 
indeed  altogether  favorable  to  defendant. 

YI,  The  court  should  have  refused  to  give  instmction, 
because  tliere  is  no  evidence  contained  in  the  record  to 
naake  it  pertinent.     (P.eople  v.  Sanchex,  24  Cal.  17.) 

YII.  We  know  of  no  nile  of  law  which  excludes  evidence 
emanating  from  an  unchaste  woman;  though  a  female  may 
lack  this  great  moral  quality,  still  it  does  not  follow  that 
because  of  such  deficiency  she  is  not  to  be  believed  on 
oath. 

By  the  Court,  Hawlet,  C.  J, : 

The  defendant,  Peter  Larkin,  was  convicted  of  murder  in 
the  first  degree.  He  appeals  from  the  judgment  and  from 
the  Older  of  the  court  overruling  his  motion  for  a  new  trial; 
also  from  the  order  of  the  court  overruling  his  motion  iu 
arrest  of  judgment.   Upon  the  day  set  for  hearing  the  argu- 
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meat  on  appeal,  he  moved  this  court  for  a  writ  of  mandamns 
to  compel  tbe  clerk  of  tlie  district  comtto  certify  to  this 
court  the  "minntea  of  Iho  trial,"  as  kept  by  tbe  reporter  of 
the  district  coTirt.  The  minntes  of  the -court  show  that  oa 
the  first  daj  of  the  trial  of  this  cause,  the  court  appoints 
Charles  F.  Reynolds,  Esq.,  reporter,  to  report  the  proceed- 
inga  of  this  trial,  and  he  is  duly  sworn  according  to  law  as 
such  reporter." 

Section  450  of  the  criminal  practice  act  provides  that  the 
record  of  tbe  action  shall  consist,  among  other  things,  of 
' '  A  copy  of  the  minutes  of  tbe  trial."  (1  Comp.  Laws,  2075.) 
It  is  claimed  that  the  minutes  kept  by  tbo  reporter  are 
the  only  minutes  of  the  tiial,  and  tbnt  in  pursuance  of  the 
above  section  it  was  the  duty  of  tlie  clerk  to  include  the 
same  in  "  the  record  of  the  action." 

The  application  for  mandamns  was  denied,  for  tbe  reason 
that  in  our  judgment  the  legislature,  in  using  the  words 
"  minutes  of  the  trial,"  meant  only  tlie  minutes  as  kept  by 
the  clerk,  and  recorded  in  tbo  minute  book  containing  the 
proceedings  of  trial  that  are  daily  read  by  tbe  clerk  and  ap- 
proved by  the  court.  As  to  the  correctness  of  this  ruling 
there  ought  not  to  be  any  doubt  or  controversy,  and  if  it 
■was  not  for  tbe  fact  that  in  Givgory  v,  Froihingham  (1  Nev. 
260),  this  question  is  referred  to,  iu  a  dictnm  of  tbo  court, 
as  being  one  upon  which  tbo  court  was  divided  iu  opin- 
ion, we  sbouM  not  bo  disposed  to  discuss  it. 

If,  by  tbe  mere  act  of  appointing  a  reporter  to  report  tbo 
proceedings,  tlie  court  adopts  the  notes  kept  by  him  as  the 
minutes  of  tbe  trial,  as  wiis  argued  by  counsel,  then  wo 
would  have  a  record  without  any  verification,  save,  perhaps, 
the  certificate  of  the  reporter.  Tbe  court  would  have  no 
power,  after  the  notes  were  completed  and  filed,  to  correct 
or  in  any  manner  change  the  same.  It  would  bo  the  duty 
of  the  clerk  to  copy  tbem  in  making  up  the  record  of  the 
action  after  conviction,  aud  without  further  verification 
Ibey  would  be  included  in  the  transcript  on  appeal. 

If  tbo  reporter  kept  notes  of  all  the  points  raised  by 
counsel  and  the  ruliugs  of  the  court  thereon,  as  well  as  tbo 
testimony  of  the  witnesses,  as  appears  to  have  been  done  iu 
Vol..  XI.— 21 
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this  case,  then  it  would,  if  appellaot's  position  is  correct, 
be  unnecessary  to  have  any  bill  of  exceptions,  nnd  the 
■whole  record  would  depend  for  its  authenticity  upon  the 
reporter.  The  reporter  would  in  fact  be  made  superior  to 
the  district  judge. 

Such  n  practice  would  not  only  jeopardize  the  rights  of 
every  defeodunt  in  a  criroinalcase,  but  it  would  lead  to  end- 
less confusion  and  distrust,  and  would  entirely  destroy  the 
certainty  of  legal  records  and  defeat  the  very  object  for 
■which  they  are  made  and  kept. 

IE  the  statute  warranted  snch  a  proceeding,  it  would  be 
our  duty  to  follow  it;  but  it  is  evident  that  when  the  various 
sections  of  the  criminal  practice  act  are  examined,  it  was 
the  intention  of  the  legislature  to  avoid,  iustead  of  to  en- 
cournge  or  countenance  sach  a  loose,  unsatisfactory  and 
dangerous  practice. 

lu  The  Stale  v.  Suf,  avte,  it  is  clearly  intimated  that  the 
correct  practice,  if  counsel  desire  to  have  the  reporter's 
notes  included  in  the  record  on  appeal,  is  to  insert  them  in 
the  bill  of  exceptions,  so  that  they  can  be  ideutified  and 
authenticated  as  the  statute  provides. 

There  is  uo  provision  of  the  statutO'that  will  authorize 
this  court  to  review  or  examine  the  testimony,  in  a  criminal 
cose,  unless  it  is  embodied  in  a  bill  of  exceptions.  It  is 
simply  absurd  to  contend  that  the  legislature  meant  to  in- 
clude the  reporter's  notes  of  the  testimony  as  the  "minutes 
of  the  trial." 

Section  423  provides  that:  "A  bill  containing  the  excep- 
tions  must  be  settled  and  signed  by  the  judge."  (1  Comp. 
L.,  2048.) 

Section  424  provides  that:  "The  bill  of  exceptions  shall 
contain  so  much  of  the  evidence  only  as  is  necessary,  to  pre- 
sent the  question  of  law  upon  which  the  exceptions  were 
taken,  and  the  judge  shall,  upon  the  settlement  of  the  bill, 
whether  agreed  to  by  the  parties  or  not,  strike  out  evidence 
and  other  matters  not  material  to  the  questions  to  be  raised." 
(1  Comp.  L.,  2049.) 

It  is  the  duty  of  the  district  judge  to  examine  the  evi- 
dence in  the  bill  of  exceptions  and  to  certify  to  its  correct- 
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ness.  lu  no  otLer  way  can  the  evidence  be  anthenticated 
Eo  as  to  authorize  this  court  to  consider  it.  There  is  no  law 
in  this  state  authoriziug  the  appointment  of  official  report- 
ers, nor  any  provision  that  requires  a  reporter  when  op- 
poiutetl  to  certify  to  the  correctness  of  his  notes;  nor  is 
there  any  provision  that  makes  it  the  duty  of  the  clerk  to 
certify  to  the  same.  They  can  only  be  considered  when 
adopted  by  the  court  as  correct  and  included  in  a  bill  of  ex- 
ceptions settled  and  signed  by  the  judge. 

In  California  there  is  a  law  authorizing  the  appointment 
of  official  reporters,  and  it  provides  that  his  notes  "shall 
always  be  taken  as  priJita  facie  evidence  of  the  testimony 
given  upon  any  trial  where  snch  notes  are  taken,"  and  the 
supreme  court,  in  the  People  v.  Woods,  refused  to  consider 
the  reporter's  notes  because  they  were  not  properly  authen- 
ticated. Wallace,  3.,  in  delivering  the  opinion  of  the  court, 
said:  "In  the  record  before  us  no  statement  of  the  evidence 
is  contained  in  an  authentic  form.  It  is  true,  that  the  notes 
of  evidence  taken  by  the  plionographic  reporter  are  em- 
bodied in  the  transcript,  and  the  certificate  of  the  reporter 
is  appended  to  the  effect  that  they  constitute  a  correct  state- 
ment of  the  evidence,  to  the  best  of  his  knowledge  and  be- 
lief. But  the  act  of  1867 -fi,  425,  provides  that  the  report- 
er's notes  shall  be  taken  as  prima  facte  evidence  only;  that 
is,  of  course,  that  wherever  presented  they  are  open  to  ques- 
tion, and,  possible,  correction.  This  provision  evidently 
refers  to  tlie  proceedings  to  be  had  in  the  court  below  upon 
settlement  of  statements,  allowance  of  billa  of  exceptions, 
etc.  The  record  filed  in  this  court,  and  upon  which  we 
proceed  here,  however,  are  not  mevelj  prima  facie,  but  are 
conclusive  in  their  character,  and  we  hiive  no  means  of  cor- 
recting the  notes  of  the  reporter  of  the  court  below,  or  of 
entertaining  an  inquiry  into  tbeir  conformity  with  the  facts 
actually  occurring  in  that  court.  It  results  that  the  report- 
er's notes  cannot  be  considered  in  this  court."  (43  Cal. 
177.) 

W©  shall  now  proceed  to  consider  the  various  objections 
that  were  taken  in  the  court  below,  and  properly  included 
in  the  record  on  appeal. 
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1.  The  inillctment  is  in  proper  form.  The  objections 
thereto  were  virtnally  abandoned  on  tlie  oral  argument,  and 
need  no  further  notice, 

2.  The  defendant  moved  the  court  to  set  aside  the  indict* 
aent  on  the  ground  that  he  was  in  custody  of  the  Bheriff, 
and  confined  in  the  county  jail  "under  and  by  Yirtiio  of  an 
order  of  tho  court  to  noswer  the  charge  of  murder,"  and  that 
he  WHS  not  allowed  the  privilege  of  challenging  the  panel, 
or  individual  members  of  tho  grand  jury.  The  facts  as  set 
forth  in  the  bill  of  exceptions  are  as  follows: 

"The  grand  Jury  for  the  January  term,  1870,  of  said 
court,  was  impaneled  by  the  said  court  on  the  second  day 
of  February,  A.D.  1870;  that  at  the  time  of  the  impanelmeut 
of  the  said  grand  jury,  the  said  defendant  was  not  held  to 
answer  before  the  said  grand  jury  for  any  offense  whatever, 
but  that  in  truth  and  in  fact,  an  indictment  had  prior  to  lbs 
impauelment  of  said  grand  jury  been  fouud  against  said  de- 
fendant for  murder,  by  the  grand  jury  of  the  October  term, 
1875,  of  eiiid  court,  which  said  indictment  was  still  pending 
against  said  defendant  at  the  time  of  the  impanelment 
of  the  said  grand  jury  impaneled  by  the  said  court  for  the 
said  January  term,  1876,  of  the  court;  which  said  indict- 
ment was  afterwards,  to  wit,  on  the  twenty-first  day  of  Feb- 
ruary, 1876,  dismissed  upon  proper  proof  of  the  destruc- 
tion thereof  by  fire.  *  *  *  That  neither  the  said  de- 
fendant, nor  his  counsel,  nor  any  person  in  his  behalf,  hoa 
ever  at  any  time  asked,  or  demanded  of  this  court  the  priv- 
ilege of  appearing  before  tho  said  grand  jury  so  impan- 
eled as  aforesaid,  nor  for  an  opportunity  to  challenge  the 
panel  or  any  individual  member  of  the  said  grand  jury;  *  * 
or  *  *  ever  at  any  time  heretofore  made  any  showing 
that  the  said  defendant  had  in  fact  any  ground  of  challenge 
to  the  panel  of  said  grand  jury,  or  to  any  individual  mem- 
ber thereof;  that  at  no  time  has  this  court  over  refused  such 
right,  or  privilege,  to  the  said  defendant,  or  any  person  iu 
his  behalf.  The  court,  after  duly  considering  the  said  mo- 
tion, the  facts  and  the  premises,  stated  to  the  defendant 
and  his  counsel,  that  they  could  move  to  set  aside  tlie  said 
indictment  by  taking  any  objection  thereto  that  might  have 
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lieen  taken  advantage  of  to  the  said  graod  jury  ov  any  mem- 
ber thereof,  had  the  defendant  appeared  before  said  grand 
jury.  No  desire  being  so  expressed  either  by  said  defend- 
ant, or  Lis  connsel,  the  conrt  overruled  said  motion,  and 
I'eqnired  the  said  defeDdant  to  plead  to  said  ludictmeut." 

From  these  facts  it  appears  that  at  the  time  the  grand 
jary  was  impaneled  defendant  was  uot  held  to  answer  be- 
fore it  for  any  offense.  He  however  had  the  privilege,  under 
the  ruling  of  the  court,  as  well  as  by  virtue  of  the  pi-ovisions 
of  fiection  276  of  the  criminal  practice  act,  to  move  to  set 
aside  the  indictment  "on  any  ground  which  would  have 
been  good  ground  of  challenge  either  to  the  pane]  or  any 
individual  grand  juror."  (1  Comp.  L.  1900.)  Having  re- 
fused to  exercise  this  privilege  he  is  not  in  a  position  to 
complain  of  the  ruling  of  the  court.  (People  v.  Romero,  18 
Cal.  93.) 

3.  It  is  claimed  that  the  court  erred  in  allowing  the  chal- 
lenge of  the  prosecution  to  the  jurors,  Klein,  Taylor  and 
Ilaudolph,  for  implied  bias  in  entertaining  such  conscien- 
tious opinions  as  would  preclude  their  finding  defendant 
guilty  of  murder  in  the  first  degree.  TV'hether  the  answers 
given  by  these  jurors  were  of  such  a  nature  as  to  actually 
disqualify  them  from  serving  as  jurors,  is  a  qnestiou  that  is 
not,  under  the  provisions  of  onr  statute,  subject  to  review. 
Section  421  of  the  criminal  pj-actice  act  provides  that  "ex- 
ceptions may  be  taken  by  the  defendant  to  a  decision  of  the 
court  upon  a  matter  of  law,  *  ■*  *  in  disallowing  ft  chal- , 
letige  to  the  panel  of  the  jury,  or  to  an  individual  juror,  for 
implied  bias."  (1  Comp.  L.  2046.)  The  action  of  the  court 
in  aUowing  challenges  for  implied  bias  is  not  made  the  sub- 
ject of  an  exception,  and  the  reason  why  it  was  omitted  as 
one  of  the  grounds  of  an  exce]»tion  is  correctly  stated  by 
the  supreme  court  of  California  in  TJik  People  v.  Murphy,  as 
follows:  "The  reason,  and  it  is  a  sensible  one,  upon  which 
the  statute  proceeds,  is  that  when  a  competent  jury,  com- 
posed of  the  requisite  number  of  persons,  has  been  impan- 
eled and  sworn  in  the  case,  the  purpose  of  the  law  in  that 
respect  has  been  accomplished,  that,  though  in  the  im- 
paneling of  the  jury  one  competent   person  be  rejected. 
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yet  if  aaotber  competeiit  person  has  been  substituted  in 
Ilia  etead,  no  iujuiy  liaa  been  done  to  the  prisoner,  cer- 
tainly no  injuiy  AvLich  a  new  trial  would  repair,  because 
even  should  a  venire  de  iiovo  be  awarded,  it  is  not  pretended 
that  the  prisoner  could  insist  upon  the  excluded  person 
being  specially  returned  upou  the  panel.  The  result  would 
be  that  the  prisoner  would  probably  be  tried  again  by  an- 
other competent  jury  of  which  the  excluded  person  would 
not  be  a  member,  and  so  the  new  trfal  would  only  be  to  do 
over  again  that  which  had  been  done  Steady."  (45  Col. 
14^.) 

4.  The  defendant  interposed  an  objection  to  the  ruling 
of  the  court  ill  excusing  the  juror  Wilson  upon  the  ground 
that  neither  party  challenged  him.  The  record  shows  that 
this  jnror  upon  his  voire  dire  testified  that  he  was  not  a  cit- 
izen of  the  United  States.  It  is  claimed  by  appellant's 
counsel  that  the  conrt  acted  without  there  being  one  single 
fact  before  it  to  determine  whether  this  testimony  was  true. 
The  sworn  statement  of  the  juror  was  certainly  prima  facie 
sufficient  to  authorize  the  court  to  act.  If  the  defendaut 
entertained  the  belief  that  the  juror  was  a  citizen,  the  proper 
course  for  him  to  have  pursued,  would  have  been  to  pro- 
pound such  questions,  or  at  least  to  have  asked  permission 
to  do  so,  as  would  have  presented  the  facts  of  the  case  to 
the  court.  The  objection  as  made  is  wholly  untenable.  In 
the  State  v,  Kelly,  it  was  decided  that,  in  cases  of  this  kind, 
the  coui't  in  the  exercise  of  its  sound  discretion  has  the 
right  of  its  own  motion  to  discharge  a  juror  at  any  time  be- 
fore he  is  sworn.  (1  Nev.  227,  and  authorities  there  cited.) 
If  there  is  an  abuse  of  this  discretion  it  might  perhaps  be 
subject  to  review,  although  there  are  but  few  coses  reported 
where  the  judgmeut  of  the  court  has  ever  been  disturbed 
npon  this  ground.  The  authorities  all  agree  that  for  any 
good  canse  shown  the  court  may,  without  challenge  from 
either  party,  excuse  a  juror  before  he  is  sworn.  {People  v. 
Arceo,  32  Gal.  44;  Liwia  v.  State,  9  S.  &.  M.  118;  McGaire 
V.  Slfite,  37  Miss.  37G;  Stale  v.  Maraliall,  8  Ak.  304;  Jesse  v. 
State,  20  Geo.  164;  Pierce  v.  State,  13  N.  H.  554;  Moiilagiie 
V.  Ciymmonwealth,  10  Grat.  767;  Commomvealth  v.  Hat/den,  4 
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Gray,  19;  Stout  v.  Syatl,  13  Kansas,  241;  The  Atlas  Mining 
Company  v.  Johmton,  23  Mich.  39.) 

In  Commonwealth  v.  Hayden,  before  the  jury  were  im- 
paneled, one  of  the  jurors  requeateil  to  be  excused,  because 
he  lived  in  th«  same  town  with  the  defendant.  The  judge  . 
asked  the  jnror  whether  he  had  formed  or  expressed  any  i 
opinion  in  regard  to  the  case,  or  had  any  interest  or  bias  in 
relation  thereto,  and  the  juror  answered  he  had  not.  Tlie 
judge  said  that  the  reason  assigned  by  the  juror  was  not  of 
itself  fl  sufficient  excuse,  but,  in  the  exercise  of  his  discre- 
tion, directed  the  juror  to  leave  the  panel,  and  a  supernu- 
merary to  take  his  place,  and  the  supreme  court  held  "that 
it  was  witliin  the  authority  of  the  court,  in  its  discretion,  to 
excuse  tlie  juror  for  the  reason  assigned,  although  ho  was 
not  legally  incompetent  to  sit  in  the  trial." 

In  Stout  y.  liyait,  the  court  say:  "It  is  not  a  substantial 
'  error  for  the  district  court  to  discharge  a  juror  during  the 
time  the  jnry  are  being  impaneled,  although  the  juror  may 
be  discharged  for  an  insufficient  reason,  where  an  uuescep- 
tionable  jury  is  afterward  obtained,  and  where  the  party 
complainiug  has  not  exhausted  his  peremptory  challeu^es." 
If  this  light  exiuts  where  the  juror  is  free  from  all  statiitoiy 
disqualifications  a  forlioH,  tlicre  caunot  be  any  question  as 
to  the  right  of  the  court  to  act,  in  a  case  like  the  present, 
where  the  statute  declares  that  the  juror  is  disqualified.  In 
snch  a  case  it  is  the  duty  of  the  district  court  to  excuse  the 
juror.  There  is  no  doubt  but  what  a  qualified  juror  may 
be  rejected  by  the  court,  and  still  an  impartial  jury  bo  ob- 
tained. Before  the  defendant  can  ask  for  a  reversal  upon 
this  ground,  he  must  show,  as  in  other  cases,  that  he  has, 
in  some  manner,  been  prejudiced  by  the  action  of  the  court. 
{State  V.  Raymoud,  ante.)  The  true  rule  applicable  to  crim- 
inal as  well  as  civil  cases,  is,  in  our  judgment,  clearly  and 
correctly  stated  iu  the  case  of  The  AUaa  Minbig  Company  v, 
Jokiistmi,  as  follows:  "And  though  it  would  be  ground  of 
error  for  the  court  to  admit  a  juror  who  is  challenged,  and 
ought  to  have  been  rejected,  it  is  no  ground  of  error  for  the 
court  to  be  more  cautious  and  strict  in  securing  au  impar* 
tial  jury  than  the  law  actually  required;  and  that  for  this 
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purpose  the  conrt  may  very  properly  reject  a  juror  ou  a 
grouud  AvLicL  -wonld  not  be  strictly  snfficient  to  sustain  a 
challenge  for  cause;  or,  in  other  words,  when  the  refusal  to 
sustain  the  challenge  would  not  constitute  error.  So  long 
as  an  impartial  jury  is  obtained,  neither  party  has  a  i-i|;ht 
to  complain  of  this  course  by  the  court;  iind  especially 
when,  as  in  this  case,  uo  objection  was  taken  by  either 
party  to  the  competency  or  impartiality  of  the  jury  which, 
was  obtained." 

6.  It  is  claimed  that  tlie  court  eri-ed  in  allowing  testimony 
as  to  the  intimate  and  illicit  relations  existing  between  the 
witness  Nellie  Sayers  and  the  deceased;  also,  as  to  the 
some  relutioDB  between  this  witness  and  the  defendant. 
"Ad  evil  motive,"  says  Mr.  Wills  in  his  work  ou  Circnm- 
stantial  Evidence,  "constitutes  in  law  as  in  morals,  the  es- 
sence of  guilt;  and  the  existence  of  on  inducing  motive  for 
the  voluntary  acts  of  a  rational  agent  is  assumed  as  natn-  ' 
rallyas  secondary  causes  are  concluded  to  exist  for  material 
phenomena.  The  predominant  desires  of  the  mind  are  in- 
variably  followed  by  corresponding  volitions  and  actions. 
It  is  therefore  indispensable,  in  the  iuvestigatioa  of  moral 
actions,  to  look  at  all  the  snrrounding  circumstances  which 
connect  the  supposed  actor  with  other  persons  and  tilings, 
and  may  have  influenced  his  motives."  (38.)  The  prosecu- 
tion had  the  right  to  offer  any  evidence  which  teqded  to 
prove  a  motive  in  defendant  for  the  commission  of  the 
crime,  and  this  testimony  was  clearly  admissible  for  that 
purpose.  {Stale  v.  JPatki'ns,  9  Conn.  52;  i!i(a/e  v.  Green,  35 
Conn.  203;  Johnson  v.  S/ate,  17  Ala.  625-6;  Sialey.  Bash, 
34  N.  C.  382.) 

6.  The  court  did  not  err  in  refusing  to  strike  out  the  evi- 
dence of  the  witness  Nellie  Sayers.  It  is  true,  as  was 
argued  by  counsel  for  appellant,  that  the  full,  free,  and 
complete  cross-examination  of  a  witness  is  one  of  the  un- 
questionable rights  that  every  defendant  and  every  litigant 
is  entitled  to.  A  thorough  cross-examination  is  perhaps 
the  most  efficacious  test  which  the  wisdom  of  the  law  has 
ever  devised  in  order  to  discover  the  truth.  It  is  not  con- 
tended,   however,    that    this   right   was  in    any  manner 
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abridged,  or  denied,  by  tbe  court.  In  fact  the  record 
affirmutirely  shows  that  tbe  court  used  every  means  -witbiu 
its  power  to  aid  and  assist  tbe  eouusel  iu  securing  tliia 
rigbt.  It  was  claimed  tbat  tliis  witness  testified  before  a 
coroner's  jary  to  an  entirely  different  state  of  facts  from 
vbat  sbe  testified  to  at  the  trial.  Her  testimouy,  before 
tbe  coroner's  jury,  as  was  claimed,  tended  to  show  that  de- 
fendant did  not  commit  the  crime.  Her  testimony  at  the 
trial  teuded  very  strongly  to  prove  that  the  defendant  was 
tbe  guilty  party.  Upon  cross-examination  she  refused  to 
answer  some  of  the  questions  asked  by  defendant's  counsel 
as  to  whether  she  hud  or  had  not  testified  to  certain  facts 
before  the  coroner's  jury,  giving  as  an  excuse  for  not 
answering  that  she  was  so  intoxicated  when  before  the 
coroner's  jury,  that  she  did  not  know  what  she  there  testi- 
fied to.  Bhe  claimed  to  be  perfectly  oblivious  of  every- 
thing that  transpired  before  the  coroner's  jury.  At  the 
close  of  her  examination  defendant's  counsel  moved  the 
court  to  strike  out  her  testimony,  because  she  had  refused 
to  answer  the  questions  propounded  upon  cross-examina- 
tion. Id  overruling  this  motion  the  court,  in  the  presence 
of  the  jury,  said:  "I  think  the  witness  has  finswered  all 
the  questions,  with  the  exception  of  soma  few  matters  us  to 
her  impeachment,  and  so  far  as  that  is  concerned,  I  will  re- 
las  the  rule  whenever  it  is  desired  to  impeach  her;  but  I 
shall  refuse  to  strike  out  the  evidence.  If  you  desire  to 
inti-oduce  this  matter  in  defense  in  contradiction  of  the 
witness,  I  will  allow  you  to  introduce  it  the  same  as  if  she 
Lad  answered  directly."  The  court  would  certainly  have 
erred  hatl  it  granted  tbe  motion.  The  witness  being  com- 
petent to  testify  her  credibility  was  a  question  solely  for 
the  jury  to  decide.  The  fact  tbat  the  court  offered  to  relax 
the  rule  and  allow  the  defendant  to  impeach  the  witness 
tbe  same  as  if  the  proper  foundation  had  been  laid,  did  net 
have  any  tendency  to  prejudice  the  rights  of  the  defendant; 
nor  is  there  anything  in  the  remarks  made  by  the  court  iu 
overiiiling  defendant's  motion  that  could  possibly  have  had 
any  such  tendency.  The  defendant  did  not  avail  himself 
of  the  privilege  to  offer  any  testimony  to  directly  impeach 
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tlie  witness.     Her  testtmoDj'  was  properly  snbniitted  to  tlie 
jury  for  what  it  was  worth.     (Jones  v.  Gammons,  ante.) 

7.  It  ia  contended  that  the  court  erred  iu  refasiog  to  give 
this  iDstrnction :  "The  jury  can  draw  iio  inferenco  of  gniU 
from  the  fact  that  the  pistol  in  questiou  was  and  is  the 
property  of  the  prisoner,  if  other  persons  Lad  access  to  and 
might  have  had  the  possession  of,  or  used  the  said  pistol; 
nor  from  the  fuct  that  the  pistol  was  found  in  the  prisoner's 
bedroom,  if  other  persons  had  access  to,  or  might  have  had 
access  to,  the  bedroom  after  the  shootiug  was  done."  Waiv- 
ing, for  the  nonce,  the  question  of  the  absence  from  the  rec- 
ord of  all  testimony  tending  to  show  the  applicability  of  this 
instruction,  and  assuming  that  there  was  testimony  offered 
at  the  trial  which  would  have  wari'iinted  an  instruction  upon 
this  point,  it  is  evident  that  the  court  did  not  err  in  refusing 
this  instruction.  The  fact  that  the  pistol  belonged  to  de- 
fendant and  that  it  was  found  in  defendant's  bedroom  shortly 
after  the  homicide,  tended  to  estabiisli  one  link  ia  the  chaia 
of  circumstantial  evidence,  and  the  court  was  not  authorized 
to  withdraw  its  consideration  from  the  jury.  The  fact  that 
other  parties  had  access  to  defendant's  bedroom  might  have 
a  tendency  to  weaken  the  force  of  this  link  in  the  chain  of 
evidence,  but  it  would  not,  of  itself,  destroy  it. 

8.  It  is  next  claimed  that  the  court  uired  in  refusing  to 
give  the  following  instruction,  asked  by  defendant's  counsel : 
"The  jury  may,  and  it  is  their  duty  to,  take  into  considera- 
tion, the  chastity,  or  want  of  chastity  of  any  witness  for  the 
state,  in  determining  the  credibility  dn^  such  witness." 
This  iustnictiou  is  not  confined  to  any  particuliir  witness. 
It  was,  as  we  think,  intended  to  mislead  the  Jury,  and  woa 
properly  refused.  It  tells  the  jury,  iu  effect,  that  want  of 
chastity  is  sufficient  to  destroy  the  credibility  of  a  witness. 
As  a  general  proposition,  to  be  applied  indiseiiminately  to 
all  cases,  this  is  not  true.  A  witness  may  be  unchaste  and 
jet  be  truthful.  A  witness  may  be  chaste  and  yet  be  un- 
truthful. The  law  affords  ample  remedies  for  testing  the 
credibility  of  witnesses,  without  introducing  testimony  of 
Bpecifio  acts  of  immorality,  and  in  particular  instances  al- 
lows greater  latitude  thau  in  others,  owing  to  the  special 
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tticia  aud  circumstimces  that  sarroQDd  each  iadividaul  cage. 
There  ure  perhaps  exceptionul  cases  where  it  might  be 
proper  to  show  the  utter  depravity  of  the  moral  character  of 
a  witDdss  iu  order  to  establish  the  fact  that  such  a  wjtuess 
in  not  entitled  to  aay  credit.  But  we  are  uot  dealing  ivith 
the  exceptions.  The  general  rule,  as  recognized  by  a  ma- 
jority of  the  decided  cases,  is  that  evidence  of  bad  character 
for  chastity,  where  such  character  is  collaterally,  uot  direct- 
ly iu  issue,  is  not  admissible  fur  the  purpose  of  impeaching 
the  credibility  of  a  witness.  {People  v.  Mas,  27  Ciil.  C30; 
Gilchfist  V.  M'Kee,  4  Watts,  380;  Jacksoji  v.  Lewis,  13  Johns. 
605;  Bakermn  v.  Bose,  14  Wend.  110;  Ford  v.  Joi'cs,  G2 
Barb.  484;  Speara  v.  Farrent,  15  Vt.  435;  Kilbin-n  v.  Mullen, 
22  Iowa,  502;  liudaUl  v.  Slvtgerland,  18  Minn.  381. 

We  decided  in  the  State  v.  Huff,  ante,  that  "no  legitimate 
inflaeuce  of  the  na  truthfulness  of  a  witness  can  bo  drawn 
from  the  fact  that  he  has  been  convicted  of  frequent  osr 
saolts  and  batteries.  It  could  be  inferred,  that  he  wag  a 
violent-tempered,  and,  perhaps,  a  dangerous  man,  but  not 
that  he  was  a  liar."  The  same  general  principle  applies  to 
idl  cases.  A  man  may  be  so  incontinent  as  to  destroy  his 
reputation  for  chastity,  and  yet  retain  a  scrupulous  regard 
for  truth.  Want  of  chastity,  in  mauy  instances,  might  in- 
clude a  want  of  veracity;  but,  it  must  be  admitted,  that 
this  is  not  always  so.  It  is  only  with  the  witness's  charac- 
ter for  truth  and  veracity  with  which  the  jury  have  to  deal. 
A  witness,  although  unchaste,  is  entitled  to  credit  if  the  jury 
are  convinced  that  bis,  or  her  testimony  is  true.  A  witness, 
although  chaste,  is  not  entitled  to  credit  if  the  jury  are  con- 
vinced that  hia,  or  her,  testimony  is  false.  "  The  only  oi)ject 
in  inquiriiig  into  the  character  of  a  witness,"  as  was  said  iu 
litidsill  V.  Slingerlund,  "  is  to  ascertain  whether  his  state- 
ments, in  themselves,  are  entitled  to  credit;  if  ho  is  a  truth- 
Inl  person,  they  are;  otherwise  they  are  uot.  A  witness, 
therefore,  iu  coming  into  court,  would,  perhaps,  properly 
be  considered  as  asserting  his  character  for  truthfulness  to 
be  good,  and  be  charged  with  uotice  to  defend  it;  but  we 
are  unable  to  see  why  a  witness  should  be  held  responsible 
to  answer  for,  or  be  required  to  meet  an  attack  upon  his 
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oliaracter  in  any  other  respect.  A  man  may  indulge  in 
Tices  wliieb  destroy  his  general  character,  yet  liis  truthful- 
ness, and  hJB  repntation  for  truthfulness,  td&j  he  unimpeach- 
able. An  inquiry  in  such  a  case  as  to  his  moral  character 
would  mislead,  instead  of  assist,  in  arriving  at  the  object 
of  investigation,  namely,  his  credibility;  it  would,  in  any 
event,  be  an  unnecessary  attack  and  esposure  of  him  to 
contempt  and  disgrace.  Farther,  by  such  general  inquiry 
as  to  character,  the  udmiuiHtration  of  justice  voultl  be  hin- 
dered and  delayed  by  collateral  issues,  and  be  more  easily 
made  the  channel  of  venting  private  hatred  and  malice.  For 
these,  among  other  reasons,  we  think  the  better  general 
rnle  is,  that  in  impeaching  the  character  of  a  witness  iu 
this  mode,  the  inquiry  in  chief  must  bo  restricted  to  his 
credibility;  that  is,  his  general  reputation  for  truth  ^nd 
veracity.  Before  passing  from  this  point  we  deem  it  proper, 
in  general  terms,  to  state,  that  npou  an  examination  of  tho 
record  it  will  be  found  that  the  jnry  were  very  fully  in- 
structed with  reference  to  their  duties  in  determining  the 
credibility  of  the  witnesses  introduced  upon  the  part  of  tho 
state,  and  that  it  is  apparent  therefrom  that  defendant  has 
no  ground  of  complaint  against  the  court  upon  this  point. 
At  defendant's  request,  the  jury  were  instructed  that  it  was 
their  duty  to  take  into  consideration  the  previous  statements 
under  oath,  or  otherwise,  iu  regard  to  the  facts  testified  to 
by  them,  the  sobriety,  or  want  of  sobriety,  any  bad  will  or 
ill  feeliug,  upon  the  part  of  said  witnesses  iu  determining 
their  credibility.  Another  instruction  reads  as  follows: 
"  The  jury  are  the  exclusive  judges  of  the  credibility  of  tho 
witnesses,  and  if  the  witnesses,  any  one  or  all,  who  testified 
for  the  state  are  of  such  a  character,  or  if  they  have  beea 
BO  impeached  as  to  create  u  reasonable  donbt  in  tbo  minds 
of  the  jury  as  te  the  guilt  of  the  defendant,  they  will  give 
that  doubt  to  the  prisoner." 

9.  The  last  objection  is  presented  by  the  affidavits  made 
by  the  defendant  and  by  his  counsel.  It  is  alleged  in  tho 
affidavit  made  by  defendant's  counsel  that  duriug  the  closing 
argument  of  the  district  attorney,  "the  court-room  was 
crowded  to  its  fullest  capacity  with  spectators,  both  seated 
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&aiX  etaading,  and,  as  affiant  is  informed  and  believes,  the 
greater  portion  of  the  same  were  fairly  intoxicated  with  ex- 
citement and  prejudice  against  tlie  said  defendant,  and  tiiat 
daring  the  said  argument  of  the  said  district  attorney,  the 
said  crowd  standing  near  the  said  jury,  cheered  the  siiid 
district  attorney  by  the  clapping  of  hands  and  stamping  the 
floor  and  the  benches,  similar  to  the  demonstrations  usually 
had  at  poHtical  meetings;  that  no  steps  ^ere  taken  at  tlie 
time  by  the  court,  or  any  of  its  officei-a  to  punish  any  of  the 
peraons  so  disturbing  and  interfering  with  the  proceedings 
of  the  said  trial,  but  the  said  district  attorney  did  very  much 
after  the  style  of  Marc  Anthony  make  an  appeal  to  the  es- 
cited  crowd  and  begged  them  not  to  cheer  him  any  more." 
The  affidavit  of  the  defendant  was  substantially  to  the  same 
effect.  Upon  the  presentation  of  these  affidavits  the  de- 
fendant asked  the  court  to  grant  him  a  new  trial,  and  it  is 
claimed  the  court  erred  in  refusing  to  do  so.  The  prosecu- 
tion upon  this  point  presented  the  affidavits  of  Robert  H. 
Lindsay,  district  attorney;  Thomas  E.  Kelley,  sheriff;  H. 
C.  Thompson,  deputy  clerk;  and  Charles  F.  Reynolds,  re- 
porter, each  of  whom  stated  that  he  was  present  during  the 
whole  of  the  trial  of  said  case,  that  the  whole  trial  was  con- 
ducted with  the  usual  and  proper  dignity  and  decorum, 
"that  during  the  closing  argument  of  the  district  attorney 
the  spectators  in  the  court-room  once,  and  only  once,  evinced 
a  desire  to  applaud  some  of  the  remarks  of  the  district  at- 
torney, when  the  court  immediately' and  peremptorily  sup- 
pressed the  same,  and  there  was  no  further  manifestation 
of  feeling  whatever  on  the  part  of  the  said  spectators  dur- 
ing any  time  of  the  said  trial."  Witliout  commenting  on 
the  language  used  in  the  affidavit  of  counsel  for  defendant,  it 
must,  in  this  case,  suffice  for  us  to  say,  that  the  counter-affi- 
davits presented  by  the  prosecution  clearly  establish  suffi- 
cient facts  to  warrant  us  in  coming  to  the  conclusion  that 
nothing  transpired  during  the  closing  argument  of  the  dis- 
trict attorney  that  improjierly  prejudiced  defendant's  case 
or  prevented  him  in  any  manner  from  having  a  fair  and  im- 
partial trial.     The  court  did  not  err  in  refusing  to  grant  a 
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new  trial.  The  judgment  aad  orders  appealed  from  ore 
affirmed,  and  the  district  conrt  is  directed  to  fix  a  daj  for 
carrying  its  sentence  into  execution. 


[  Mo.  787.] 

THE  STATE  OF  NEVADA,  Eespondest,  v.  JOHN  W. 
NELSON,  Appellant. 

Indictkent  fob  Bobbebi — On-NKBSHiP  OF  Pbupebty. — Id  ao  intliciiaeDt  for 
robbery  from  a  Btage-uoBcli,  of  property  belonging  to  WpIU,  Fai^  &  Co., 
'tike  oirneiabip  ol  Iheproporty  may  be  laid  iu  the  driver  of  the  coach. 

Idsm — The  esaential  aTermeDt  is  that  the  property  did  uot  belooe  to  tb« 
defend  ant. 

Ideu — DiFTEHKNT  CoumB. — WhcTO  there  are  t«o  connta  in  the  indictment, 
one  alleginglhe  property  in  the  driver  of  Ihc  couch,  aud  the  other  nver- 
liag  that  the  property  belonged  to  Wells,  Fargo  &  Co. :  Held,  that  ths 
district  attorney  vas  not  boand  to  make  en  election  and  conGoe  himself 
to  one  count  of  the  indictment. 

Idku — SioHT  OP  Defendant. — Ueld,  that  inasmuch  na  the  defendant  hail 
no  right  to  demand  su  election  between  the  conntH  in  the  indiolment  in 
the  flret  place,  that  he  had  no  right  to  insist  upon  n  rolnnlary  election 
made  by  the  district  attorney,  unlem  in  coneeqaence  of  reliunre  npon 
jBDoh  election  being  adhered  to,  be  had  done  or  ouitted  to  do  Bomething 
fay  irbich  he  wonld  hare  been  prejudiced. 

ISBinucnoM  la  to  CincoBSTABniL  EvtDBNCK— DEoniB  or  CEBiiraxY. — 
The  conrt  gave  thia  instmction :  "  If  yon  beliere  the  evidence  given  in  this 
caae,  in  order  to  convict,  the  circDmatanceB  xhonld  be  such  as  to  pro- 
dace  nearly  the  aame  degree  of  certainty  as  that  which  arisas  from  direct 
teijtimony,  and  to  exclade  n,  rational  probability  of  innocence.  Tfaa 
circomBtances  ought  to  be  of  Buch  a  nature  na  not  lo  be  renHOiinbly  n<v 
conoted  tor  o:i  the  enppoBition  of  the  prinooer's  innocence,  but  per- 
fectly reconcilable  ^ith  the  supposition  of  the  prisoners's  gnilt:"  Iltbl, 

Bbjibonable  Dot7BT.^ENTmE  SiTiBFAcnoN. — The  conrt  in  instructing  the 
jury  in  regard  to  reasonable  donbt.  nsca  the  following  Idngnage:  "  Anil 
it  tbo  jnry  are  satisfied  from  the  evidence,  beyondo  reasonable  donbt, 
that  the  dpfendaut  committed  the  crime  charged  ngainst  him,  iheyiire 
not  legally  bound  to  acquit  him  because  they  may  not  be  mtirelt/  aatiitjUd 
that  (he  defeudnnt  and  no  other  person  committed  tha  alJegrjl  offeiiHe:'" 
IMd,  not  erroneous. 

InKU.^If  a  man  believes  that  n  defendaut  may  poneibly  be  innocent,  be 
cannot  bo  said  to  be  "  entirely  satisfied"  of  his  guilt,  and  yet  he  may 
be  satisfied  of  it  beyond  a  reasonable  donbt,  .auil  may  convict. 

Appeal  from  tlie  District  Court  of  tlie  Niutb  Judicial 
District,  Elko  County, 
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Tho  fifth  instruction  asked  bj  tbe  defendant  and  refused 
by  tbe  court — referred  to  in  the  opinion — reads  as  follows: 
"  If  the  jury  Bud  from  tbe  evidence  iu  this  case  that  tlie 
property  alleged  to  have  been  taken  was  beiug  convoyed  by 
tbe  proprietors  of  tbe  stage  line  for  on  express  company, 
undftr  a  contract  with  such  express  company,  and  that  tbo 
said  Q.  N.  Brown,  wlio  is  alleged  iu  tbe  indictment  as  being 
tbe  owner  of  said  property,  was  only  tbe  driver  of  tbe  stage 
in  wiiich  said  property  was  being  conveyed,  was  only  tbe 
hired  man,  servant  and  employee  of  tbe  proprietors  of  such 
stage  line,  hired  and  employed  by  them  for  that  specific  pur- 
pose only,  then  I  charge  yoa  that  tbe  said  G.  N.  Brown  bad 
no  sucli  title  to,  or  possession  of  the  property  alleged  to  have 
been  taken  which  will  snstaih  a  conviction  upon  the  iudict- 
meut  iu  this  case,  and  you  will  find  the  defendant  'uot 
guilty,'  OS  charged  iu  the  indictment,  unless  you  further 
find  from  tbe  evidence  that  the  said  G.  N.  Browu  was  tbe 
absolute  owner  of  the  property." 

J.  L.  IFiTies,  for  Appellant. 

I.  What  kind  of  ownership  must  tbe  party,  alleged  to  be 
tbe  owner,  have  iu  tbe  property,  the  snijject  of  tbe  robbery, 
in  order  to  support  the  indictment ;  or,  in  other  words,  to 
avoid  tbe  effect  of  a  variance  between  tbe  indictment  and 
the  proof  ?  It  may  safely  be  assumed  that  the  ownership  of 
the  property  must  be  alleged  iu  tbe  same  manner  in  an  iu- 
dictmeut  for  robbery  that  it  must  in  larceny.  At  least,  tbo 
indictment  must  iu  some  way  negative  property  in  the  de- 
fendant, and  if  tbe  pleader  chooses  to  specially  aver  owner- 
ship iu  a  certain  individual,  be  must  proVe  this  ownership 
ns  alleged.  (2  Bish.  Grim.  Froc.,  sec.  1007;  2  Halstead  Law 
of  Ev.,  280;  P&yph  v.  Vice,  21  Cal.  344;  Hogg  v.  StaU,  3 
Bl'kfd.  326.) 

That  ownership  may  be  alleged  to  be  in  one  not  the  ab- 
solute owner,  we  do  not  question;  but  such  person,  we 
claim,  most  beloiig  to  tbnt  cla^a  of  owners  known  as  special 
owners,  such  as  have  a  special  or  qualified  property  in  tbe 
property,  such,  for  instance,  as  "iimkeepcrH,"  "common 
carriers,"  "twisters,"  "livery  meu,"  mocbanics  employed 
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to  manufactare  or  repair  au  article,  persons  viho  have  a  lien 
upou  tlie  property  for  tbeir  claim,  and  T\'ho  have  sacli  a 
property  in,  and  possession  of,  tlie  article,  tbat  it  cnDnot  be 
taken  from  them  until  the  conditions  upon  which  they  be- 
came posseBHed  of  it  have  been  performed. 

Can  it  be  said  that  Brown,  in  this  case,  had  any  such 
ownership  or  possession  of  the  property?  He  was  neither 
employed  by  the  owners  of  the  property  or  by  the  express 
company.  He  was  a  mere  servant  of  the  stage  company, 
and  had  nothing  btit  a  bare  charge  or  cnstody  of  the  prop- 
erty, but  no  ownersliip  whatever;  knew  nothing  of  the  con- 
tents of  the  express  box;  earned  no  key  to  the  box;  received 
the  box  from  the  express  agent  in  the  momiug,  and  deliv- 
ered it  to  the  agent  in  the  evening.  Defendant's  fifth  in- 
struction ought  to  have  been  given.  {PeopU  v,  Bennetl,  37 
N.  Y.  117 ;  Commomomllh  v.  Horse,  U  Mass.  216.)  The  pro- 
prietors of  the  stage  Hue  were  in  the  actual  possessiun  of  the 
property  through  their  servant,  Or.  N.  Brown,  for  it  is  well 
settled  that  the  possession  of  the  servant  is  the  possession  of 
the  master.  {llrow}ten  v . Maiichester,  1  Pick.  232-234:  Litd- 
den  V.  Leaviff,  9  Mass.  lOi;  Stoiy  on  Bailments,  Bth  ed., 
sees.  QSa,  93b;  1  Denio,  123,  and  cases  cited.) 

II.  The  court  committed  an  error  in  giving  instructions 
Nos,  Sand  9  asked  for  by  the  state.  The  jnry  were  told, 
and  to  which  we  do  not  object,  that  circumstautial  evidence 
was  of  a  nature  identically  the  same  with  direct  evidence; 
but  they  were  again  told,  in  instruction  No.  5,  that  the  cir- 
cumstances should  be  snch  as  to  produce  tiearli/  the  same 
degree  of  certainty  as  that  which  arises  from  direct  testi- 
mony. In  other  words,  the  court  instructed  the  jnry  that 
they  would  be  justified  in  convicting  the  defendant  where 
the  evidence  was  circnmstautial,  although  there  might  be 
more  doubt  in  their  minds  than  if  the  evidence  was  direct. 
We  understand  the  test  to  be:  "Is  there  a  reasonable 
doubt?"  but  iu  this  case  the  court  declared  and  erected 
some  other  standard  by  which  the  jury  should  be  governed. 

Wo  think  such  an  tnstrnctioa  dangerous  and  liable  to  mis- 
lead the  jury.  The  term  "reasonable  doubt"  can  be  easily 
arrived  at  by  a  jnry;  but  in  using  the  word  "nearly,"  oa  it 
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■was  066(1  in  this  instraction,  opens  up  a  very  wide  range  of 
thought  for  a  juror. 

yfe  also  desire  to  call  the  attention  of  the  conrt  to  ia- 
stmction  No.  7,  where  the  jnry  was  informed  by  the  court 
that  tbey  were  justified  in  finding  the  defendant  guilty,  al- 
though they  might  not  be  eiilirehj  satisfied  thai  ho  and  not 
some  other  person  committed  the  offense.  It  is  true  tho 
instmction  is  copied  from  one  approved  of  by  the  supreme 
court  of  California  in  34  Cal. ;  yet  if  the  question  is  an  open 
one  in  this  state,  we  submit  that  it  is  a  dangerous  innova- 
tion upon  the  rule  of  "reasonable  doubt,"  It  is  the  coin- 
ing of  a  new  phrase  upon  this  question,  likely  to  embarrass 
jurors,  prejudice  the  rights  of  defendants,  and  lead  to  the 
unsettling  of  o  long  line  of  decisions  heretofore  recognized 
as  binding.  (1  Bish.  dim.  Pro.,  sec.  1052;  Peoplev.  Fkipps, 
39  Cul.  326,  and  opinion  of  Crockett,  J.,  on  p.  334;  People 
V.  PadiUa,  42  Cal.  535-40.) 

J,  B  KiltreU,  jittomey-Gerteral,  for  Hespondent. 

I,  In  larceny,  it  is  everywhere  decided  that  the  owner- 
ship of  stolen  property  may  be  laid  in  either  the  bailor  or 
the  bailee,  that  it  may  be  laid  in  him  wlio  has  either  a  gen- 
eral'OV  special  property  in  the  articles  stolen.  (2  Biah. 
Grim.  Pr.,  sec.  682;  2  Hale's  P.  C,  181;  1  Id.  513;  People 
V.  Bennell,  37  N.  Y.  117;  Poole  v.  Syvwnda,  1  N.  H.  289: 
Rex  V.  DeaMn  d  Son  0.  B.,  2  East.  P.  0.  653.) 

The  test  of  ownership  in  such  cases  as  the  one  at  bar  ap- 
pears to  be  this:  that  if  the  party  from  whose  possession 
the  goods  were  taken  had  such  property  in  them,  at  the 
time  of  their  abstraction,  as  would  enable  him  to  maintain 
an  action  of  trespass,  replevin  or  trover  against  the  party 
taking  the  goods,  then  it  is  proper  for  the  ownership  to  be 
laid  in  him  ito  whose  favor  such  action  would  lie.  (Poole  v. 
Sytrwnds,  supra;  2  Buss,  on  Crimes,  86;  2  Bish.  Cr.  Pr., 
sec.  683.) 

Proof  that  the  person  alleged  to  be  the  owner  had  a 
special  property,  or  that  he  had  it  to  do  some  act  upon  it, 
or  for  the  purpose  of  conveyance,  or  in  trust  for  tlie  benefit 
of  another,  would  be  sufficient  to  support  the  allegation  in 
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ibe  indictment.     {Slate  y.  Sommerville,  21  Me.,  and  cases 
cited.) 

It  is  contended  bj  appellant's  counsel,  in  bis  written 
argument,  tbat  tbe  conrt  below  erred  in  giving  to  tbe  jury 
instructions  five  and  seven.  It  will  be  perceived  by  com- 
paring tliese  instructions  with  tliose  given  in  the  case  of 
tlio  People  T.  Cronin  (34  Cal.  191),  that  they  are  identical, 
and  that  Sanderson,  J.,  in  a  well-considered  opinion,  up- 
holds them  as  a  true  exposition  of  the  law. 

By  the  Court,  Beattt,  J, : 

The  defendant  in  this  cose  appeals  from  a  conriction  of 
highway  robbery.  The  indictment  under  which  he  was 
tried  contains  two  counts,  in  the  £rst  of  which  the  owner- 
ship of  the  property  taken  is  laid  in  one  Brown,  who,  as 
the  testimony  shows,  was  merely  the  driver  of  the  stage 
upon  which  it  was  being  conveyed.  The  second  count  lays 
tiie  property  in  Wells,  Pargo  &  Co.  lu  other  respects  it  is 
identitral  with  the  first.  It  appears  from  the  bill  of  excep- 
tions that  when  the  case  was  called  for  trial  the  district 
attorney  "in  open  court  elected  to  proceed  under  the  first 
count  of  the  said  indictment,  and  to  offer  no  evidence 
under  any  other  count,  and  did  not  during  the  progress  of 
the  trial  offer  any  evidence  under  any  other  count  of  said 
indictment  except  the  said  first  count  of  said  indictment." 

But  this  same  bill  of  exceptions  proceeds  to  show  that, 
notwithstanding  this  election  by  the  district  attorney  to 
confine  himself  to  the  first  count  of  the  indictment,  he  did 
introduce  evidence  which  proved  very  clearly  that  some  of 
the  jiroperty  taken  at  the  time  of  the  robbery  belonged  to 
Wells,  I"argo&  Co.,  and  which  did  therefore  in  fact  sup- 
port the  second  count,  although  we  must  suppose  it  was 
not  intended  for  that  purpose.  Under  these  circumstances 
the  defendant,  at  the  close  of  the  trial,  requested  the  court 
to  instruct  the  jury  that  if  Brown,  who  was  alleged  in  the 
first  count  to  be  the  owner,  was  merely  the  driver  of  the 
coach  as  the  servant  of  the  proprietors,  they  must  find  a 
verdict  of  not  guilty.  The  refusal  of  the  court  to  give  this 
instruction  is  assigned  as  error,  and  is  made  the  basis  of  a 
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very  elaborate  and,  to  say  the  least  of  it,  a  very  plausible 
argnmeDt  in  support  of  the  proposition  that  in  an  indict- 
ment for  robbery  the  ownership  of  the  property  cannot 
properly  be  laid  in  one  who  sastains  no  other  relation  to  it 
than  that  of  driver  of  the  coach  by  which  it  ia  being  con- 
veyed. There  are  authorities,  howsTcr,  in  direct  conflict 
with  this  proposition,  and  the  case  of  Bex  v.  Deakin,  cited 
in  2  East's  P.  C  653,  was  this  identical  case,  except  that 
there  the  property  was  stolen  instead  of  being  taken  by 
force.  Bnt  this  makes  no  difference,  for  it  is  certain  that 
the  rnle  is  no  more  stringent  in  cases  of  robbery  than  in 
cases  of  larceny.  The  only  thing  essential  iu  either  case 
seems  to  be  en  averment  which  shall  show  conclnsively  that 
the  property  does  not  belong  to  the  defendant.  And  courts 
have  shown  a  disposition  to  allow  the  proof  of  any  sort  of 
interest  in  or  right  to  the  custody  of  the  property  to  be  suf- 
ficient proof  of  ownership.  We  are  quite  willing  to  go  as 
far  iu  this  direction  as  any  respectable  precedent  will  war- 
raut  us  in  going,  because  the  protection  of  innocence  can 
never  by  any  pomibility  require  any  strictness  of  proof  on 
this  point. 

Besides,  even  if  the  appellant  were  right  in  the  proposi- 
tion for  which  he  contends,  it  is  not  by  any  means  certain 
that  his  instruotion  oaght  to  have  been  given.  The  district 
attorney  was  not  bound  to  make  an  election,  and  confine 
Limself  to  one  connt  of  the  indictment.  The  very  object 
of  the  statute  in  allowing  the  same  offense  to  be  charged  in 
different  counts,  is  to  prevent  a  variance,  and  thut  object 
would  be  entirely  defeated  if  the  district  attorney  could  be 
compelled  to  abandon  every  count  but  one  before  tlie  trial. 
In  this  case  it  does  not  appear  that  the  conrt  compelled  an 
election,  and  so  far  as  does  appear,  it  was  entirely  gra- 
tuitous on  the  part  of  the  district  attorney.  As  the  defend- 
ant had  no  right  to  demand  the  election  in  the  first  place, 
he  had  no  right  to  insist  upon  adherence  to  it  unless,  in 
consequence  of  reliance  upon  its  being  adhered  to,  he  had 
done  or  omitted  to  do  something  by  which  he  would  have 
been  prejudiced.  But  he  does  not  show  that  he  changed 
his  j>03ition  in  any  way  in  consequence  of  a  reliance  on  the 
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electiou  of  the  first  count.  If  be  was  indnced  by  the  action 
of  tlie  district  attorney  to  omit  calling  any  witness  he 
might  have  presented  that  fact  by  affidavit,  and  Lave  bad  it 
iucluded  in  the  bill  of  exceptions.  In  tbe  absence  of  any 
such  showing  it  is  far  from  clear  tbat  the  court  erred  in  re- 
fusing to  take  from  the  jury  the  proofs  in  siipport  of  tbe 
second  count. 

The  defendant  also  objected  to  tbe  following  instructions 
given  by  the  district  judge  in  submitting  tbe  cose  to  tbe 

Fifth.  "  If  you  believe  the  evidence  given  in  this  case,  in 
order  to  convict,  the  circumstances  should  be  such  as  to 
produce  nearly  the  same  degree  of  certainty  as  that  which 
arises  from  direct  testimony,  and  to  exclude  a  rational 
probability  of  innoceuce.  The  circumstances  ought  to  be 
of  such  a  nature  aa  not  to  be  reasonably  accounted  for  on 
the  supposition  of  tbe  prisoner's  iunocence,  but  perfectly 
reconcilable  with  the  supposition  of  the  prisoner's  guilt. 

Seventh.  "The  term  reasonable  doubt  isa  term  often  used." 
(Quoting  the  definition  given  in  Comrmmwecdth  v.  (Keftsier, 
and  continuing.)  "The  jury  must  be  satisfied  from  the 
evidence  of  the  guilt  of  the  defendant,  beyond  a  reasonable 
doubt,  before  the  jury  can  legally  find  him  guilty  of  the 
crime  charged  against  him;  but  in  order  to  justify  the  jury 
in  finding  the  defendant  guilty  of  said  crime,  it  is  not  nec- 
essary that  the  jury  should  be  satisfied  from  the  evidence  of 
his  guilt,  beyond  the  possibility  of  a  doubt.  All  that  is 
necessary,  in  order  to  justify  the  jury  in  finding  the  defend- 
ant guilty,  is  that  they  shall  be  satisfied  from  the  evidence 
of  the  defendant's  guilt,  to  a  moral  certainty  and  beyond  a 
reasonable  doubt,  although  it  may  not  be  entirely  proven 
that  the  defendant,  and  no  other  or  different  person,  com- 
mitted the  alleged  offense.  And  if  the  jui-y  are  satisfied 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant committed  tbe  crime  charged  against  him,  they  are 
not  legally  bound  to  acquit  him  because  they  may  not  be 
entirely  sathjied  that  the  defendant,  and  no  other  person, 
committed  the  alleged  offense."  Both  of  these  instructions 
were  given  and  on  appeal  approved  in  the  case  of  the  Peopk  7. 
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Cronin  (34  Cal.  191),  and  were,  no  donbt,  copied  from  the 
report  of  that  case.  In  regard  to  the  first,  tbe  court  said: 
"It  wns  bnt  another  mode  of  telling  the  jury  that,  although 
OB  a  general  i-nle  circumstantial  evidence,  in  the  nature  of 
things,  may  not  be  so  entirely  satisfactory  proof  of  a  fact 
as  the  positive  testimony  of  credible  eye-witnesses,  yet 
they  mnst  convict  if  they  were  satisBed  of  the  guilt  of  the 
defendant  to  the  exclusion  of  all  rational  probabilities. 
There  are  instances  in  ^vhich  circumstantial  evidence  may 
be  found  to  produce  as  strong  a  conviction  of  the  defend- 
itnt's  guilt,  if  not  stronger,  than  could  be  produced  by  the 
moat  direct  and  positive  testimony;  yet  it  is  certainly  true, 
as  a  general  proposition,  that  the  latter  is  the  most  satisfac- 
tory in  the  estimation  of  mankind.  The  court  did  but  rec- 
ognize this  general  principle  while  telling  the  jury  that  they 
yiete  bonnd  to  find  the  defendant  guilty  upon  .circumstantial 
evidence,  if  it  were  of  such  a  character  as  to  satisfy  (hem  of 
Lis  guilt,  to  the  exclusion  of  any  other  rational  theory,  and 
in  so  doing  the  court  seems  to  have  adopted  the  precise 
language  of  thf<  books.  (1  Phillipson  Evidence,  tenth  Eng- 
lish and  fourth  American  edition,  113  d  seq.)  If  the 
same  absolute  certainty  of  conviction,  which  is  generally 
produced  by  the  direct  and  positive  testimony  of  credible 
eye-witnesses,  was  required  in  cases  of  circumstantial  evi- 
dence, verdicts  of  guilty  would  be  rare,  and  murder  fre- 
quently go  unpunished.  Where  the  evidence  ia  entirely 
circumstantial,  yet  is  not  only  consistent  with  the  guilt  of 
the  defendant  but  inconsistent  with  any  other  rational  con- 
clusion, the  law  makes  it  the  duty  of  the  Jury  to  convict, 
uotwitlis landing  such  evidence  may  not  be  as  satisfactory 
to  their  minds  as  the  direct  testimony  of  credible  eye-wit- 
uesses  would  have  been." 

This  quotation  from  the  opinion  of  Judge  Sandei'son 
shows  in  clear  and  forcible  terms  that  the  first  instruction 
complained  of  was  correct.  In  regard  to  the  second,  he 
merely  says:  "What  has  been  said  thus  far  is  also  a  suffi- 
cient answer  to  the  objections  made  to  the  charge  of  the 
court  upon  the  subject  of  reasonable  donbts,  as  we  con- 
sider they  amount  to  nothing  more  than  hypercriticism." 
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lu  tliis  port  of  the  opinion  also  I  licartilj  cODCur.  Bnt  tbe 
supreme  court  of  CaliforBiit  afterwards  became  hypercritical, 
lu  tbe  case  of  the  People  v.  Phipps  (39  Cal.  334),  Jadge 
Crockett,  speaking  for  himself,  said:  "I  concur  in  the  judg- 
ment on  the  ground  ^hat  the  conrt  erred  in  charging  the 
jury  'that  if  they  shall  he  satisfied  from  the  evidence  of  the 
defendant's  guilt  to  amoral  certainty,  and  beyond  a  reason- 
able doubt,  they  must  convict  him,  although  they  may  not 
be  entirely  satisfied  from  the  evidence  that  the  defendant, 
and  no  other  or  different  person  committed  the  alleged  of- 
fense.' The  first  branch  of  this  instruction  is  a  correct  ex- 
position of  the  law;  bnt  the  latter  clause  of  it  is  not  only 
calculated  to  mislead  the  jury,  but  is  repugnant  to  the  first 
clause."  This  view  he  then  proceeds  to  elaborate.  In  the 
case  of  the  People  v.  Padilla  (42  Cal.  540),  the  whole  court 
adopt  the  foregoing  opinion  of  Judge  Crockett,  and  they 
reverse  a  conviction  because  they  think  a  jury  would  be 
confused  by  the  attempt  to  draw  an  impossible  distinction 
between  satisfaction  beyond  a  reasonable  doubt  and  entire 
satisfaction.  For  my  part,  however,  I  agree  with  Judge 
Sanderson  that  this  is  hypercriticism.  If  a  man  believes 
that  a  defendant  may  possibly  bo  innocent,  he  cannot  be 
said  to  be  "entirely  satisfied"  of  his  guilt,  and  yet  he  may 
be  satisfied  of  it  beyoud  a  reasonable  doubt,  and  may  con- 
vict, as  Judge  Crockett  admits,  and  I  cannot  believe  that 
any  man  capable  of  nuderstandiug  the  definition  of  a  reas- 
onable doubt  would  ever  be  confused  by  the  statement  of  a 
distinction  which  is  bo  manifest.  (9  Nev.  118.) 
The  judgment  of  the  district  court  is  affirmed. 
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THE  STATE  OF  NEVADA,  Eespondent,  v.  J.  W.  |  »  ^« 

ROVER,  Appellast.  i  i»^ 

PBUimPTioin  iM  Fatok  or  thb  RnLraos  or  thk  ConBT.—Whers  the  cionn  J^   '^l 

overraletl  the  objectlone  made  hy  defendant  to  the  admisuon  of  cert&in 
erideoce,  and  tliere  was  nothing  in  the  record  to  show  vhether  the  eri- 
deace  ttaa  relevnat  or  mulerial;  Held,  that  the  preaomption  is  that  the 
evidence  mts  properly  admiited. 

IvATBiraiiaiiE  OF  TBK  CooBi — Box  ov  EicEPTioNs. — iDstrootionB  given  by 
the  court  of  its  own  motion  vill  not  be  considered  unless  embodied  in 
a  bill  of  exceptions. 

BKlgO(iiBi.K  DooBT.— ^Where  the  coart,  in  defining  reasonable  donbt.  gave 
this  instroction :  "  By  reasonable  doubt  ta  ordinBril;  nieant  bach  a  one 
as  woalil  eocem  or  control  yon  in  yonr  boBineBs  tranuiclionB  or  dbuuI 
pnrsnita  of  Ufe:"  Held,  enoneooa.  (Sial*  v.  Jfi^in,  3  Nev.  181.  Over- 
rnled.) 

Appeal  from  tlie  District  Court  of  the  Fourth  Judicial 
District,  HumboMt  County. 

Tbe  facta  sufficieiitlj  appear  in  the  opinioa. 

T.  IF.  W.  Daviea,  for  Appellant. 

I.  TLo  court  erred  m  allowing  the  'written  statement  to 
be  admitted  in  evidence,  and  in  allowing  the  certificate  to 
be  supplied,  and  especially  is  this  true  when  the  objections 
to  its  admission  existed  as  are  disclosed  by  the  minutes  of 
tbe  court  contained  in  the  transcript.  (Art.  VI,  Ameud'ts 
Const.  U.  S.) 

II.  The  instructious  of  the  court  asked  by  the  plaintiff 
cOQceming  viurder  and  reasonable  doubt  are  ambiguous  and 
unintelligible,  and  were  calculated  to  confuse  and  misleaJ  the 
jury. 

Jtf.  S.  Bonnifield,  also  for  Appellant. 

J.  li.  Kittrell,  Atim-ney-Oeneral,  for  Respondent. 

By  the  Court,  Hawley,  C.  J. : 

The  appellant  was  convicted  of  murder  in  the  first  degree. 
He  appeals  from  tbe  judgment. 
There  is  no  bill  of  exceptions.    The  transcript  contains 
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tlie  iudictniimt,  minutes  of  the  trial,  iostractioiis  nliich  were 
asked  by  the  proBecution  and  defense  and  given  by  tbe 
court,  the  instructions  given  by  the  court  of  its  own  motion, 
the  judgment  and  the  notice  of  appeal.  The  objectioa 
urged  to  the  ruling  of  tlie  court  in  allowing  tbe  written  stute- 
ment  of  tbe  defendant  as  made  before  tbe  justice  of  tbe 
peace  cannot  be  considered.  It  is  not  included  in  the  rec- 
ord and  there  is  no  evideuce  before  us  to  show  whether  it 
was  relevant  or  material.  The  presumption,  therefore,  is 
that  it  was  properly  admitted.  The  instructions  given  by 
the  court  of  its  own  motion  cannot  be  considered  because 
not  embodied  in  a  bill  of  exceptions.  {Stale  v.  Foraha,  8 
Nev.  137;  State  v.  BwT.a,  8  Nev.  251.)  In  short  there  is 
nothing  properly  presented  for  our  consideration  except 
the  indictment  and  the  instructions  which  were  asked  by 
tbe  prosecution  and  given  by  the  court.  If  the  instnictiona 
would  be  correct  in  any  conceivable  state  of  tbe  case  they 
must  be  sustained.  {State  v,  Forsha,  8  Kev.  140;  State  T. 
Fierce,  8  Id.  302;  State  v.  Keith,  9  Id.  17.) 

Ko  objection  is  made  to  the  indictment.  The  instnic> 
tions  of  the  court,  asked  by  the  prosecution,  relative  to 
murder  and  circumstantial  evidence,  are  not  erroneous. 
The  objection  urged  against  the  iustructiou  concerning 
"reasonable  doubt"  is,  as  made  by  counsel  for  appellant, 
that  it  is  ambiguous  and  unintelligible,  and  was  calculated 
to  confuse  and  mislead  the  jury.  It  reads  as  follows: 
"Keasonable  doubt  is  that  state  of  the  caao  which,  after 
the  entire  cornparisou  and  consideration  of  nil  the  evidence, 
leaves  the  minds  of  jurors  in  that  condition  that  they  cannot 
say  they  feel  an  abiding  conviction  to  a  moral  certainty  of 
the  truth  of  the  charge.  Reasonable  doubt  is  not  mere 
possible  donbt.  Doubt  to  be  reasonable  must  bo  actual 
aud  substantial,  not  mere  possibility  or  speculation.  By  . 
reasonable  doubt  is  ordiitaTily  meant  suck  a  one  as  leovld  yov' 
er)i  or  control  you  lit  your  business  transactioiie  or  usual pursuita 
of  life."  Leaving  out  the  sentence  in  italics,  the  instruc- 
tion  would,  beyond  all  question,  be  correct.  The  first  sen- 
tence is  copied  from  T/ie  CommoiiioeaUh  \.  Ifebater  (3  Cusb. 
320),  and  has  been  repeatedly  followed  aud  approved.    The 
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secoad  and  third  senteDces  likewise  contain  correct  piinci- 
plea  of  liLW  that  Lave  been  often  affirmed.  The  last  sen- 
teuce,  however,  qualifies  all  that  precedes  it,  and  we  are 
called  upon  to  determine  whether  it  properly  defines  reason- 
able doubt.  It  is  copied  verbaJ.im  from  the  instruction  in 
Jhe  State  v.  M'dlain  (3  Nev.  451),  wherein  the  court  cui-so- 
rily  disposed  of  the  whole  question  by  a  reference  to  only 
one  decided  case,  and  held  that  this  defiuitiou  ol  a  reason- 
able doubt  was  not  erroneoas.  It  is  apparent  that  the 
point  at  issue  received  but  little  consideration. 

The  rule  of  law  upon  this  subject  is  thus  laid  down  by 
Mr-  Greenleaf :  "By  satisfactory  evidence,  which  is  some- 
times called  sufficient  evidence,  is  intended  that  amount  of 
proof  which  ordinarily  satisfies  an  unprejudiced  mind,  be- 
yond reasonable  doubt.  The  circumstances  which  will 
amonut  to  this  degree  of  proof  can  never  be  previously  de- 
fined^ the  only  legal  test  of  which  they  are  susceptible  is 
their  sufficiency  to  satisfy  the  mind  and  conscience  of  a  com- 
mon man,  and  so  to  convince  him  that  he  would  venture  to 
act  upon  that  conviction,  in  matters  of  the  highest  concern 
and  importance  to  his  own  interest."  (1  Greeul.  Ev.,  sec.  2.) 
And  by  Mr.  Starkie  as  follows:  "What  circumstances  will 
amount  to  proof  can  never  be  matter  of  general  definition; 
the  legal  test  is  the  sufficiency  of  the  evidence  to  satisfy  tlie 
iinderstandiug  and  conscience  of  the  Jury.  On  the  one 
hand,  absolute,  metaphysical  and  demonstrative  certainty 
is  not  essential  to  proof  by  circumstances.  It  is  sufficient 
if  they  produce  moral  certainty  to  the  exclusion  of  every 
reasonable  doubt,  *  *  *  On  the  other  hand,  a  jnror 
ought  not  to  condemn,  unless  the  evidence  exclude  from  his 
mind  all  reasonable  doubt  as  to  the  guilt  of  the  accused, 
and,  as  has  been  well  observed,  unless  he  be  so  convinced 
by  the  evidence  that  he  would  venture  to  act  upon  that  con- 
viction in  matters  of  the  highest  concern  and  importance  to 
his  own  interest."  (Starkie  Ev.,  865.)  This  rule  has  been 
recognized  by  several  authors  on  evidence  and  criminal  law 
OS  correct.  (Wills  on  Circumstantial  Ev.,  210,  211;  Bish. 
Cr.  Pro.,  vol.  1,  sec.  1052;  Wharton's  Homicide,  sec.  C46.) 

In  Iowa,  in  a  case  where  the  defendants  were  indicted 
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and  tried  for  murder,  the  supreme  court  sustained  an  in- 
litrnction  tliaf'if  tlie  wliole  evidence  taken  together,  pro- 
duced such  a  conviction  on  the  minds  of  the  jury,  of  the 
guilt  of  the  prisoner,  as  thej  would  act  upon  in  a  matter  of 
the  highest  importance  to  themselves,  in  a  like  case,  it  was 
their  duty  to  convict."  (Ihe  Stale  v.  Naahaitd  Redout,  7 
Iowa,  385;  State  v.  Ostrander,  18  Id.  458.) 

In  Indiana,  upon  a  prosecution  for  assault  and  battery, 
the  supreme  court  say  that,  "A  reasonable  doubt  esists, 
when  the  evidence  is  not  sufficient  to  satisfy  the  judgment 
of  the  tmth  of  the  proposition,  with  such  certainty  that  a  pro- 
dent  man  would  feel  safe  in  acting  upon  it  in  his  own  im- 
portant affairs."  {ArnoUly.  The  State,  23  Ind.  170.) 

In  Missouri,  where  the  defendant  was  tried  and  convicted 
of  rape,  the  court,  with  great  i-eluctance,  sustained  an  in- 
struction which  stated,  among  other  things,  that  "the  jury 
are  ut  liberty  tu  act  upon  that  degree  of  assurance  such  as 
prudent  men  properly  act  upon  in  the  moi-e  important  con- 
cerns of  life."  {State  v.  Crawford,  34  Mo.  201.)  Tlie  court 
say,  that  this  part  of  the  iustriiction  was  calculated  to  mis- 
lead the  jurors  and  authorize  them  to  act,  in  finding  their 
verdict,  in  respect  to  which  there  was  no  presumption  in 
favor  of  either  side  of  the  question;  but,  upon  consid- 
ering it  with  the  other  portions  of  the  instruction  with  which 
it  was  connected,  came  to  the  conclagion  that  such  a  cou- 
Btruction  could  not  have  been  adopted  by  the  jury. 

In  California,  in  a  criminal  case  where  the  defendant  was 
convicted  of  grand  larceny,  the  supreme  court,  iu  comment- 
ing upon  an  instruction  wlticli  had  been  given,  said:  "  It  is 
not,  perhaps,  the  best  definition  of  a  reasonable  doubt  to 
say  that  it  is  '  each  a  state  of  mind  as  would  influence  a  rea- 
sonable man  to  one  cause  of  action  in  preference  to  another 
in  the  important  affairs  of  life.'  The  definition  given  by 
Mr.  Chief  Justice  Shaw,  is  better."  {People  v.  Ash,  44  Gal. 
289.)  As  no  point  was  made  by  counsel  upon  the  instruc- 
tion, the  court  did  not  notice  it  further,  but  reversed  the 
judgment  on  other  grounds. 

In  Minnesota,  in  a  case  of  conviction  of  an  assault  with 
int«ut  to  do  great  bodily  harm,  the  court  reversed  tha  judg- 
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ment  upon  tiie  ground  of  error  ia  an  instruction  vliich 
cliarged  the  jury :  ' '  That  in  order  to  convict,  the  jury  most 
be  satisfied,  beyond  n  reasonable  doubt.  That  this  does  not 
require  unreasonable  or  impracticable  things  at  the  hands 
of  the  prosecution,  nor  absolute  certainty;  but  the  jury 
Bhould  be  satisfied  as  reasonable  men,  so  that  tbey  voold 
be  willing  to  act  upon  it  as  in  matters  of  great  importance 
to  themselves."  The  court,  in  rendering  its  opinion,  quote 
Tvitb  approval,  the  rule  laid  down  by  Greenleaf,  as  applica- 
ble  to  all  criminal  cases,  and  in  commentiug  npon  the  lauT 
guage  of  the  instruction,  say:  "The  limitations  of  the  charge 
are  substautially  that  unreasonable  and  impracticable  things 
are  not  required  of  the  prosecution,  nor  need  the  proof 
omouut  to  absolute  certainty;  ou  tbe  other  hand,  it  must 
not  be  a  mere  preponderance  of  evidence.  But  wlthia 
these  limits  any  degree  of  proof  upon  which  as  reasonable 
men  they  would  act  in  matters  of  great  importance  to  them- 
selves would  be  sufficient.  Men  may,  and  do,  act  in  mat- 
ter's of  great  importance  to  tliemselves  upon  strong  proba- 
bilities, and  without  that  degree  of  proof  which  conTlnces 
the  mind  and  conscience.  But  it  wonld  be  unreasonable 
for  men,  iu  matters  of  the  highest  concern  and  importauce 
to  them,  to  act  without  a  conviction  of  the  truth  of  the  evi- 
dence and  correctness  of  the  result  upon  which  tbey  base 
theu'  action.  Under  this  charge  the  preponderance  of  proof 
might  be  so  great  as  to  produce  a  strong  probability  of  the 
defendant's  guilt — such' a  probability  as  meu  would  act 
upon  ill  matters  of  great  importance,  and  yet  not  couviuce 
the  minds  and  consciences  of  the  jury  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendant."  (Skite  v.  Dltteen,  10 
Min.  41C-7.)  This  decision  was  approved  and  followed  in 
The  Slate  v.  SMlltworik  (18  Min.  208). 

The  supreme  court  of  Texas  reversed  the  judgment  in  a 
criminal  case  for  error  in  nn  iustruction  which,  after  stating 
that  defendant  was  entitled  to  the  beuefit  of  all  reasonable 
donbt,  said:  "The  doubt  must  not  be  a  mere  possible 
doubt,  but  it  must  be  a  doubt  sustained  by  tbe  evideuce, 
upon  a  review  of  all  the  facts  and  circumstaaces  of  the  case, 
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such  ns  a  reosonablo  mas  would  act  upou  in  any  of  tlie  ini- 
poi'taut  concerns  of  life."     (Bray  t.  State,  41  Tex.  fi61.) 

lu  Kentucky,  in  a.  case  where  the  defendant  was  indicted 
for  murder,  the  supreme  court  reversed  the  judgment  for 
error  in  the  concluding  portion  of  an  instruction,  "tliatif 
the  conclusion,  from  the  facts  and  circumstances  so  proven 
to  their  satisfaction  be,  tliat  there  is  that  degree  of  certainty 
in  the  case  that  they  would  act  on  it  in  their  own  grave  and 
important  concerns,  that  that  is  the  degree  of  eei-tainty 
which  the  law  requires,  and  whioli  will  justify  find  warrant 
them  in  retnmiug  a  verdict  of  guilty."  (Jane,  a  slave,  v, 
CommomueaUh,  2  Met.,  Ky.,  33.)  This  is  the  opinion  re- 
ferred to  iu  the  State  v.  Mllloin. 

In  I^orth  Carolina  the  court  held  that  it  was  error  to 
charge  the  jury  that  "to  exclude  rational  doubt,  the  evi- 
dence should  be  such  as  tliat  men  of  fair  ordinary  capacity 
iFOuld  act  upon  it  iu  natters  of  high  importance  to  them- 
selves."    {Slate  Y.  Oscar,  a  slave,  7  Jones's  Law,  306.) 

From  this  review  of  the  aathoritiea  it  will  readily  be 
seen  that  the  language  used  by  Greenleaf  and  Starkie  has 
generally  met  with  the  approval  of  the  courts,  and  is  a  safe 
mle  to  follow.  But  wherever  there  has  been  a  departure 
from  it,  however  slight,  in  such  a  manner  as  to  weaken  the 
amount  of  proof  required  as  to  bring  it  within  a  less  degree 
of  certainty,  the  instructions  have  either  been  questioned 
or  declared  erroneous.  With  the  single  exception  of  the 
State  V.  Millain,  we  have  found  no  authority  to  support  the 
instiiictiou.  If  this  inatructioit  shonld  be  sustained,  and 
the  opinion  in  the  State  v.  Millnin,  upheld,  the  distinetiou 
between  a  civil  and  a  criminal  case,  as  to  the  amount  of  proof 
required,  would  be  entirely  overthrown.  The  jurors  are 
not,  by  this  instruction,  required  to  have  their  minds  and 
consciences  so  satisfied  as  to  convince  them  that  they  would 
Ventura  to  act  upon  such  conviction  in  matters  of  the  high- 
est concern  and  importance  to  their  own  interest,  bnt  they 
are  told  that  all  that  is  required  by  a  reasonable  doubt  is 
snch  a  doubt  as  would  govern  or  control  them  in  their 
"business  transactions  or  usual  pursuits  of  life."  What 
does  this  mean?    Ordinarily  men  act  iu  the  usual  business 
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pursuits  of  life  without  consideriDg  that  their  acts  iovolve 
any  qaentiou  of  the  life  or  liberty  of  an  iDdividual.  If,  for 
iBstance,  a  man  is  considering  whether  or  not  to  engage  in 
any  particaliir  busiuess,  he  is  usually  willing  to  make  the 
venture  if  the  probabilities  of  success  are  greater  than  the 
probabilities  of  a  failure.  If  the  information  which  lie 
obtains  is  iu  favor  of  the  venture,  he  proceeds  to  act,  al- 
though not  fully  couvinceLl  that  it  will  prove  a  success.  To 
ascertain  the  truth  of  any  given  proposition,  with  reference 
to  the  ordinary  and  usual  business  transactions  of  life  men 
are  governed  and  controlled,  as  juries  are  in  deciding  civil, 
cases,  by  a  preponderance  of  evidence.  Men  frequently 
act  in  their  "business  transactions  or  usual  pursuits  of 
life"  without  any  firm  or  settled  conviction  that  the  conclu- 
sion upon  which  they  act  is  correct.  In  these  transactions 
men  usually  obtain  such  information  as  is  within  their 
reach,  and  after  deliberating  upon  (he  same  they  form  a 
conclusion  upon  which  they  are  willing  to  act  without  being 
fully  convinced  of  its  correctness.  But  if  it  was  a  matter 
of  tbo  highest  concern  and  importance  to  their  own  in- 
terests they  would  not,  or  at  least  ought  not,  venture  to  act 
unless  convinced  to  a  moral  certainty  of  the  truth  of  the 
proposition  upon  which  they  are  called  upon  to  act.  The 
preponderance  or  weight  of  testimony  upon  which  men 
ordinarily  would  be  willing  to  act  in  their  business  trans- 
actions, or  in  the  usual  pursuits  of  life,  is  not  the  rule  tliat 
should  govern  jurors  in  deciding  questions  that  involve  the 
life  or  liberty  of  an  individual.  In  such  cases  the  law 
requires  a  much  greater  degree  of  certainty.  "A  distinc- 
tion," says  Green  leaf,  "is  to  be  noted  between  civil  and 
criminal  cases,  in  respect  to  the  degree  or  quantity  of  evi- 
dence necessary  to  justify  the  jury  in  finding  their  verdict 
for  the  government.  In  civil  cases,  tlieir  duty  is  to  weigh 
the  evidence  carefully,  and  to  find  for  the  party  in  whose 
favor  the  evidence  preponderates,  although  it  be  not  free 
from  reasonable  doubt.  But  in  criminal  trials  the  party 
accused  is  entitled  to  the  benefit  of  the  legal  presumption 
in  favor  of  innocence,  which  in  doubtful  cases  is  always 
sufficient  to  tiitn  the  scale  in  his  favor.     It  is,  therefore,  a 
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rnle  of  crimiDal  law  that  the  guilt  of  the  accused  must  be 
fullj  proved."  (3  Green.  Ev.,  sec.  29.)  This  priuc!ple 
has  beeu  recognized  by  the  legtBlators  aud  jurists  of  almost 
every  age  and  country,  and  is  now  the  law  of  every  wise  aud 
civilized  nation.     The  instruction  violates  this  principle. 

The  opinion  in  the  Slate  v.  Millain,  which  evidently  in- 
duced the  attorney  to  ask,  and  compelled  the  court  to  give, 
the  instruction  in  the  present  case,  is,  in  our  judgment 
radically  wrong.  It  will  not  stand  the  test  of  reason,  is  not 
supported  by  the  authorities,  and  is  hereby  overruled. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


[No.  722.] 

JAMES  T.  QUIGLET,  Kespondent,  v.  CENTKAL  PA- 
CIFIC RAILROAD  COMPANY,  Appellant. 

BKUoTiT.  ov  Cause  to  Fkdebii.  Coitiit— Act  aw  Conobebs  of  JIibch  25, 
18G7,  CoHSTBDED.— TJudct  tlie  pTovieions  of  the  act  of  cougresH  "  ap- 
proved March  2,  186T,"  the  existencs  of  local  piejadice  seed  not  ba 
Ebown.  The  act  only  reqniTeii  the  person  making  the  afBdavit  to  state 
the  fiict,  uo  reasons  theretor  need  be  assigned,  an  the  (|Uestion  whether 
such  bias  or  prejudice  exists  is  not  left  to  the  judicial  detenu inatioo  of 
the  conrt. 

Idem—Foebwhi  CoBPOttiTioD. — A  corpomtion  is  a  citizen  of  the  state  where 
it  in  created,  aud  it  can  be  a  "citizen  of  another  state."  within  the 
meaning  of  the  irorda  aa  naed  iu  the  net. 

Idkm.— An  niflduvit  made  by  the  vice-ptesident  of  ft  Corporation  "that  he 
baa  reason  to  believe,  and  does  believe,  that  ffom  prejudice  and  local 
iiidnence,  eaid  defendant  corporation  will  not  be  able  to  obtain  jnsties 
in  said  court,"  is  iuanfiGcient  to  authorize  the  state  court  to  Iranafer  the 
cause  to  the  federal  conit. 

Idem— AypiDivrr  Br  whom  Mi»K.— The  affidavit  mnst  be  made  by  the 
party  to  the  eqIi.  It  in  the  belief  of  the  citizen  of  auother  state,  not  the 
belief  of  such  cilizr^n'a  agent,  that  deprives  the  state  cotirt  of  its  jurls- 
diclion. 

Idem — Adthobitt  ov  thb  Cobpobitton  to  Mask  tbb  AnfiDivrr. — The 
quesliOD  as  to  the  power  of  a  corporation' to  mitke  the  affidavit,  dis- 
ouBsed:  Held,  the  affidavit  must  atute  that  it  is  the  belief  of  the  defend- 
ant, and  that  the  authority  from  the  eoTporatioD  to  make  the  affidavit 
must  ID  Home  manner  nfBnaatively  appear. 

Co&POBATioN  Liable  fob  ibe  Wanton  Acib  of  vk  Aostns. — A  railroad 
corporation  ia  liable  for  the  willful,  wanton  and  malicious  seta  of  its 
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ngentii,  vbile  octiDg  in  the  canrse  of  ita  businenii  and  of  (heir  employ- 
tnent,  nllbongb  the  act  was  not  directly  or  impliedly  antborized  nor  mti- 
flpd  by  tha  coloration.  {By  llaaley,  C.  J.) 
Idem— EiKiiM.«iit  Diuaou. — The  qneetion  o(  eiemplnry  datnageB  di»- 
cnntied  In  the  opiuion:  Held,  tbat  under  the  facts  of  Ibis  cnee  tbe  jury 
were  not  nfarranted  in  assesBing  dam^ea  aa  a,  pntiisbiuent  of  ilefeudaut 
independent  of  tbe  qneetion  of  fnll  oonipenaaliou. 

£jE<jnoy  FnoM  Hih-road  Car,  when  Uniawfci. — It  is  the  (inly  of  tba 
■genbtuf  a  railroad  company  lo  usceriaiu  whether  a  passenger  has  pnr- 
chiiKed  A  ticket  bttore  cjei'ting  him  from  tbe  cma;  Ibeir  nt^tigence  in 
(his  respect  cannot  be  pleaded  or  urged  as  a  defense,  nor  considered  in 
mitigation  of  damages. 

Ideu.'— If  it  afterwards  turns  out  tbat  tbe  passenger  bad  a  ticket,  then  no 
matter  how-mucb  the  agent  wna  miataben,  nor  bow  honestly  he  may 
hare  believed  that  the  pansenger  bad  not  paid  tOr  liis  ticket,  or  bow 
little  force  waa  nsod  in  ejecting  the  pissenger,  the  act  was  neTertheleas 
unlawful  and  wrong,  and  for  any  injury  wbicb  tbe  passenger  received 
on  account  of  sucb  expulsion  be  Is  entitled  to  full  compensation  in 
dumagea, 

IVKM — AaaiiATinoii  or  DiiuoBs. — If  Ibe  agent  uses  more  force  than  is 
necessary  to  eject  a  passenger,  or  uses  vile  epithets  toward  bim,  such 
conduct  shonid  alwnys  be  considered  by  the  jury  in  aggravation  of  dam- 
Bgea. 

IsKu— Ueisitbb  or  D*  Kit  us,— Where  (be  agent  in  ejecting  a  paasenger 
Dsea  no  more  force  than  is  nocehsarj  for  tbat  purpose:  Held,  that  the 
passenger  is  entitled  to  receive  socb  damages  as  will  fully  cbmpeasate 
him  for  tbe  actual  injury  inflicted,  whether  it  be  to  bis  body  or  bis  mind, 
to  his  business  or  loss  of  time,  as  well  as  bis  actual  expenses  necesstiriiy 
incurred  in  consequence  of  the  unlawful  or  wroi^al  act. 

Idem — Excksstve  Diiuoiia. — 'Where  plunttfF  purchased  a  ticket  at  Elko  for 
&an  Francisco,  and  was  ejected  from  the  cars  within  half  a  mile  from 
tbe  (own  of  Elko,  without  snslaining'aiiy  bodily  injuries,  tbe  conductor 
using  no  more  force  than  was  necessary  to  eject  him;  was  detnycd  one 
day,  and  had  to  buy  another  ticket  at  an  expense  of  $40.50:  i/eld,  that  a 
verdict  of  f  jOOO  was  so  eiceasiie  as  to  indicate  passion  and  prejudice 
npou  the  part  of  tbe  jury. 

Appeal  from  tbe  District  Court  of  the  Niuth  Judicial 
District,  Elko  Countj. 

The  facts  are  stated  in  the  opinion. 

T.  B.  McFarluTtd,  for  Appellant. 

I.  The  refusal  of  the  court  below  to  grant  appellant's  pe- 
tition to  remove  the  canse  to  the  Uiiited  States  Circuit 
Court  was  clearly  error,  for  which  the  judgment  should  be 
reversed.    (U.  B.  Statutes  at  Large,  vol.  14,  558;  Steveiw  t. 
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Phtenix  Insurance  Co.,  41  N.  Y.  149;  Insurance  Co.  v,  Dunn, 
19  Wall.  214;  State  v.  Curler,  4  Nev.  445;  Caplea  y.  Central 
Pacific  S.  B.  Co.,  6  Id.  26o;  Kanouse  v.  Martin,  15  How. 
198;  14  LI.  23;  Gorthn  v.  LougeMi,  16  Pet.  97.) 

II.  Exemplflrj  damages  could  not  be  givea  in  this  case, 
and  thu  court  below  erred  in  ruling  upon  all  tlie  instructions 
presented  upon  that  subject.  (Johnson  t.  Welle,  Fargo  db 
Co.,  6  Nev.  224;  mndrobe  v.  California  Stage  Co.,  7  Cal. 
118;  Turner  Y.N(filh  Beach  d:Jtlvis!on  n.  II.  Co.,  34  Id.  594; 
Story  ou  Agenci',  section  456;  Hamillon  v.  Hiinl  Avemie  B. 
B.  Co.,  63  N.  T.  25;  FUfsburg,  F.  W.  <fe  Chicago  B.  It.  Co. 
V.  Slussm;  19  Oliio  St.  157;  WiigU  v.  WiUwi,  19  Wend. 
343.) 

III.  Mental  anguish  can  be  considered  in  estimating 
damages  only  where  it  is  an  incident  to  bodily  pain,  and 
the  court  below  erred  in  refusing  to  give  the  third  instruc- 
tion asked  by  appellant's  counsel,  and  refused.  {Johnson  v. 
WelU,  Fargo  &  Co.,  6  Ney.  236.) 

IV.  Under  any  view  of  the  case,  tbe  amount  of  the  Ter- 
dict  was  escBsaive  beyond  all  reasonable  bounds.  {Chicago, 
B.  &  Q.  B.  B.  Co.  V.  Parka,  18  111.  460;  Thn-e  Haute  &  St. 
L.  R.  B.  Co.  T.  Vanoilu,  21  Id.  188;  JarMl  \.  C.  P.  B.  B. 
Co.,  34  Cal.  616;  Pleasants  v.  A':  B.  &  M.  li.  B.  Co.,  34  Id. 
586;  Chicago  t.  N.  W.  B.  B.  Co.,  48  III.  253;  Chicago  & 
AUwx  B.  B.  Co.  t.  Roberts,  40  Id.  503.) 

James  Seeley,  for  Eespondeot. 

By  the  Court,  Hawley,  C.  J. : 

This  action  was  brought  by  plaintiff  Quigley  to  recover 
from  the  defendant,  the  Central  Pacific  Bailroad  Company, 
damages  for  an  alleged  unlawful  ejection  from  defendant's 
cars. 

The  jury  found  a  verdict  in  favor  of  plaintiff  and  as3es6e<l 
the  damages  at  $5000.  Defendant  moved  for  a  new  trial 
which  was  refused.  The  appeal  is  taken  by  defendant  from 
the  judgment  and  from  the  order  of  the  district  court  over- 
ruling its  motion  for  a  new  trial. 

Prior  to  the  trial  of  the  cose  the  defendant  moved  the 
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coart  to  transfer  the  stiit  to  the  circuit  coart  of  tlie  Uuited 
Utcttea  for  tLe  tliatrict  of  Nevada,  in  pursaauce  of  tlie  pro- 
visions of  the  amendatory  ftct  of  congress,  "approved 
March  2,  1867,"  which  provides:  "That  where  a  suit  *  * 
may  hereafter  be  brought  in  any  state  court,  in  which  there 
is  controversy  between  a  citizea  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  shito,  and  tho  mat- 
ter in  dispute  exceeds  the  sum  of  $500,  exclusive  of  costs, 
such  citizen  of  another  state,  whetliev  he  be  plaintiff  or  de- 
fendant, if  he  will  make  and  file  in  such  state  court,  an  affi- 
davit stating  that  he  has  reason  to  and  does  believe  that, 
from  prejudice  or  locid  influence,  he  will  not  be  able  to  ob- 
tain justice  in  such  state  court,  may,  at  any  time  before  the 
final  hearing  or  trial  of  the  suit,  file  a  petition  in  such  state 
court  for  the  removal  of  the  suit  into  the  nest  circuit  court 
of  the  United  States  to  bo  held  in  the  district  where  the 
suit  is  pending,  and  offer  good  and  sufficient  surety  for  his 
entering  in  such  court,  on  the  first  day  of  its  session,  copies 
of  all  process,  pleadii)gs,  depositions,  testimony,  and  other 
proceedings  in  said  suit,  and  doing  such  other  appropriate 
acts  as,  by  the  act  to  which  this  act  is  amendatory,  are  re- 
quired to  be  done  npou  the  removal  of  a  suit  into  the  United 
States  court,  and  it  shall  be,  thereupon,  the  duty  of  the 
state  conrfc  to  accept  the  surety  and  proceed  no  further  in 
the  suit."  (U  U.  8.  Stat,  at  Large,  558.)  The  petition 
and  bond  filed  by  appellant  state  the  facts  as  required  by 
the  act.  The  petition  ia  signed  "Central  Pacific  Bailrond 
Co.,  by  E.  H.  Miller,  Jr.,  Secretary,"  and  by  the  attorneys 
for  defendant.  The  bond  is  signed  "Central  Pacific  Bail- 
road  Co.,  by  E.  H.  Miller,  Jr.,  Secretary,"  and  by  two 
sureties."  A  seal  purporting  to  be  the  seal  of  the  corpora- 
tion is  affixed  to  the  petition  and  bond.  The  affidavit  is  as 
follows : 

"  [Title  of  court  ftnd  canse.] 

"  State  of  Califomin,  City  and  Count;  of  Sun  Francisco,  sn. 
"Charles  Crocker  being  duly  sworn,  deposes  and  says: 
that  he  is  the  second  vice-president  of  the  Central  Pacific 
Bailroad  Company,  the  defendant  in  the  above-entitled  oc- 
VoL.  XI.— 23 
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tion ;  tbat  Leland  Stanford  ia  the  president  of  said  company, 
and  Gollis  P.  Huntington  is  the  first  vice-president  of  said 
company;  tlrnt  said  Stanford  and  Huntington  are  at  the 
present  time  in  tlia  city  of  New  York,  and  therefore  unable 
to  make  this  affidavit;  that  said  Central  Pacific  Railroad 
Company  is  a  corporation  duly  organized  under  the  laws 
of  the  State  of  California,  having  ita  principal  place  of  bu3i- 
nesB  at  the  city  and  county  of  Sau  Francisco,  in  said  state, 
and  is  the  defendant  in  the  aWve-entitled  action;  that  said 
action  was  brought  oil  or  about  the  fourth  day  of  April, 
1874,  in  the  above-entitled  court,  *  *  *  that  said 
plaintiff  *  *  *  is  and  has  been  sine©  the  nineteenth 
day  of  Aagust,  a.  d.  1874,  a  citizen  of  the  United  States  re- 
siding in  the  State  of  Nevada.  And  this  deponent  further 
says:  That  he  has  reason  to  believe,  and  does  believe,  that 
from  prejudice  and  local  influence,  said  defendant  corpora- 
tion will  not  be  able  to  obtain  justice  in  said  court,  and 
affiant  therefore  makes  this  affidavit  for  the  purpose  of  re- 
moving said  suit  into  the  circuit  court  of  the  United  States, 
for  the  district  of  Nevada,  *  *  .  in  pursuance  of  the  stat- 
ute in  such  case  made  and  provided,  and  further  saith  not. 
"(Duly  verified.)  Chables  Cbockeb," 

'  The  plaintiff  objected  to  the  sufficiency  of  the  petition, 
bond,  and  affidavit.  The  objections  to  the  petition  and 
bond  were  made  upon  the  ground  that  they  were  not  signed 
by  the  defendant,  and  contained  no  evidence  that  E.  H. 
Miller,  Jr.,  was  authorized  by  the  defendant  to  sign  the 
same;  and  the  further  ground  that  the  seal  thereto  affixed 
was  not  attested,  nor  in  any  manner  authenticated  as  the 
seal  of  defendant.  The  objection  to  the  affidavit,  as  made 
in  the  coart  below,  reads  as  follows:  "Third.  That  one  of 
the  grounds  for  removal  of  said  cause,  as  stated  in  said 
pretended  petition  is  that  one  Charles  Crocket  has  reason 
to  believe,  and  does  believe,  that  from  prejudice  and  local 
influence,  said  corporation  will  not  be  able  to  obtain  justice 
in  said  court.  T/iai  said  offidavil  is  ihe  mere  opinion  of  said 
Charks  Crovkev,  and  dota  not  show  thai  suck  is  the  opinion 
of  t/ie   defendant;   nor   does   said   a^tdavU   show    that  emi 
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affiant  has  any  autkmitif  from  defendant  to  make  such  affi- 
davit; nor  does  said  affidavit  or  petition  set  forth  aii^ 
grounds  or  reason  upon  which  this  court  can  judicially  de- 
termine Ijbat  either  bias  or  prejudice  exists  in  the  connty  of 
£lko  against  defendant.  Fonrth.  Thut  said  pretended  affi-  - 
davit  ia  without  any  seal  of  defendant  authenticating  said 
affidavit  as  being  the  averment  or  statement  of  defendant." 
The  objections  to  the  petition  and  bond  are  not  well  taken. 
As  they  were  virtually  abandoned  by  respondent's  counsel 
it  is  unnecessary  to  further  notice  them.  In  the  oral  argu- 
ment, counsel  for  respondent  relied  upon  the  objections  to 
the  affidavit  which  we  have  italicised.  It  was  admitted  that  » 
if  the  application  conformed  to  the  provisions  of  the  act, 
the  existence  of  local  prejudice  need  not  be  shown;  and  it 
■was  so  decided  in  Meadow  Valley  Mining  Company  v.  Dodds 
(7  Nev.  147).  The  act  of  congress  only  requires  the  person 
making  the  affidavit  to  »tate  the  fact,  ^o  reasons  therefor 
need  be  assigned,  as  the  question  whether  such  bias  or 
prejudice  exists  is  not  left  to  the  judicial  determination  of 
the  court.  The  act  of  congress  is  plain  and  imperative,  and 
leaves  nothing  to  be  construed.  When  the  petition,  bond, 
and  affidavit  are  filed  as  required  by  the  act,  it  positively 
declares  that  it  shall  be  the  duty  of  the  state  court  to  accept 
the  security,  and  proceed  no  further  in  tlie  suit.  Is  the 
affidavit  in  other  respects  sufficient?  Must  the  authority 
to  make  theauthority.be  affirmatively  shown?  The  ques- 
tions presented  by  the  objections  are  raised  for  the  first 
time  in  this  state,  and  are  of  great  importance.  Ko  au- 
thorities bearing  upon  the  points  were  cited  by  counsel  ou 
either  side,  and  but  few  could  be  found  which  add  any 
light  to  the  answers  that  must  be  given  to  the  questions  we 
have  propounded.  A  corpoi-atiou  cannot,  from  the  very 
nature  of  its  existence,  make  the  affidavit  in  persou.  It  has 
no  mind,  no  reasoning  faculties;  no  power  to  think,  speak, 
or  act,  except  through  its  officers,  agents,  servants,  and  em- 
ployees. In  what  manner,  then,  can  the  corporation,  if  at 
,  all,  make  such  uu  affidavit  as  will  be  sufficient  to  authorize 
the  removal  of  a  cause  under  the  act  of  congress  under 
considerution. 
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In  the  case  of  tbe  Meadow  Vuller/  Mining  Company  \.  Dodds, 
supra,  tbe  affidavit  was  made  by  tlie  saperinteDdeDt  of  tbe 
coiporation,  and  Lewis,  C.  J.,  in  delivering  the  opiniou  of 
tbe  conrt,  Baid:  "Tbe  application  iu  all  respects  conformed 
to  the  provisions  of  tbe  act;"  but  tbe  point  bere  urged  was 
not  there  relied  upon,  and  hence  the  remark  qnoted  Cannot 
be  considered  as  an  authority  in  favor  of  the  sufficiency  of 
tbe  aiBdavit.  Au  examination  of  that  case  shows  that  it 
was  there  admitted  that  the  affidavit  was  "sufficient  iu  all 
respects,  except  that  it  does  not  set  out  the  facts  upon  which 
the  nppelluut  bases  bis  belief  that  such  local  prejudice  ex- 
isted that  he  could  not  obtain  justice."  This,  together 
with  tbe  constitutionality  of  the  act,  were  the  only  ques- 
tions considered  ivnd  passed  upon  by  the  court.  As  tbe  act 
of  congress  takes  from  the  state  court  the  power  to  judi- 
cially detenniue  whether  or  not  any  local  prejudice  exists 
that  would  prevent  the  moving  party  from  obtaining  justice, 
it  ought  to  be  strictly  construed,  "The  character  of  the  act, 
its  object,  and  its  effect  upon  litigation  in  the  state  courts," 
as  WHS  said  by  the  supreme  court  of  New  Tort,  "is  not 
such  as  to  call  for  a  liberal  constmctiou  of  its  privileges, 
Ou  tbe  contrary,  it  should  be  strictly  construed,  and  a  party 
seeking  to  avail  himself  of  its  privileges,  must  come  clearly 
within  its  provisions."  (Cookey.  TJie  Slale  Kati&iwl  Bank  of 
Boston,  1  Lansing,  601.)  In  this  case,  the  question  whether 
a  corporotiou  could  make  the  affidavit  was  referred  to,  but 
not  decided.  Ingraham,  J.,  in  delivering  the  opinion  of 
the  court,  said:  "There  is  also  one  objection  made  to  the 
fact,  that  the  statute  does  not  apply  to  a  corporation,  be- 
cause a  corporation  cannot  make  the  affidavit  required,  and 
tbe  belief  of  other  persons  than  the  defendant  is  not  a  com- 
pliance with  its  provisions.  The  objection  is  not  without 
weight;  and  it  may  well  be  doubted  whether  an  affidavit, 
made  by  one  or  more  of  tbe  directors,  is  a  compliance  there- 
with; but  it  is  unnecessary  to  decide  on  that  question." 
This  dictum  was  expressed  in  a  case  where  the  affidavit  for 
removal  was  made  by  the  president  and  nine  directors  of. 
the  corporation.  The  language  of  the  affidavit  beiug:  "We 
also,  each  for  himself,  severally  do  declare,  and  upon  oath 
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say,  that  we  have  reason  to  believe,  and  severally  do  be- 
lieve, tbat  from  prejudice  aod  local  iDfluence,  the  said  State 
!National  Bauk  of  Boston  will  not  be  able  to  obtain  justice 
in  the  said  suit  in  tbe  said  state  court."  Tiiis  cause  was 
tokcu  up  to  tbe  court  of  appeals,  and  Clinrcli,  C.  J.,  in  de- 
livering tlie  opinion  of  the  court,  upon  this  point,  suid: 
"The  lost  objection  to  tbe  validity  of  the  removn!  is,  tbat 
a  corporation  cauuot  avail  itself  of  tbe  act  of  18G7  by  reason 
of  its  incapacity  to  make  tbe  affidavit  i-equired  by  the  act. 
It  is  urged  by  counsel  tbat  this  act  confers  upon  one  partj 
extraordinary  power  over  the  litigation,  enabling  it,  by  an 
ex  parte  oath  of  mere  belief  of  tbe  existence  of  iv  fact,  which 
cannot  be  contradicted,  and  after  having  the  benefit  of  nil 
the  'law's  delay'  in  the  state  court,  to  remove  the  snit  to 
another  court,  and  that  it  should  be  strictly  construed,  aud 
hence  that  it  should  be  held  to  apply  to  such  a  party  only  as 
is  capable  of  entertaining  and  expressing  a  belief,  aud  tliat 
the  affidavit  can  in  no  case  be  made  by  any  other  than  the 
party  himself.  There  is  a  difference  of  opinion  among  the 
members  of  the  court  upon  the  point;  aud  upon  consultn- 
tion  we  have  concluded,  as  probably  tbe  most  conducive  to 
the  interests  of  both  parties  in  facilitating  the  fiual  dispo- 
sition of  the  case,  to  sustain  the  objection,  and  hold  that  it 
■was  not  removed."  (Cooke  v.  Slate  Nalioiial  Bank  of  Boston, 
52^.T.  114.) 

We  think  this  case  goes  too  far.  It  is  now  too  well  set- 
tled to  be  questioned,  that  a  corporation  is  a  citizen  of  tbe 
state  where  it  is  created,  aud  it  certainly  can  be  a  "  citizeu 
of  another  state"  within  the  meaning  of  the  words  as  used 
in  tbe  act  of  1867.  If  it  is  n  citizen  of  another  state,  by  pre- 
Beuting  and  filing  the  necessary  papers,  it  would  ceitainly 
be  entitled  to  have  the  suit  removed.  True,  the  corpora- 
tion conld  not,  in  pei-son,  make  the  iiffidavit.  But,  suppose 
the  board  of  directors  at  a  regular  meeting  should  puss  a 
resolution  declaring  that  the  corporation  has  reason  to,  aud 
does  believe  that,  from  prejudice  aud  local  iiiflueiioo,  it  will 
not  be  ubie  to  obtain  justice  in  such  state  court,  and  author- 
izes its  president,  or  some  other  person,  to  make  and  file 
ail  affidavit  of  this  fact  in  said  court,  would  this  not  be  snf- 

U,y„„iJl„COO^IC 


868  QuioLET  V.  C.  P.  E.  R.  Co.  [Sap.  Ct. 

OpinioD  of  tha  Conrt— Hawley,  C.  J. 

ficient  ?  We  think  it  would.  Whether  it  is  abaolntel;  nec- 
essary that  the  authority  o£  the  corpoi-ation  should  be  given 
iu  the  manner  here  indicated  need  not  be  determined  in  this 
suit.  The  objection  we  are  considering  is  based  upon  the 
ground  that  the  affidavit,  as  to  the  belief,  is  the  mere  opin- 
ion of  Charlea  Crocker,  and  not  the  opinion  or  belief  of  the 
defendant,  and  our  conclusion  is  that  this  objection  is  well 
taken.  We  are  also  of  opinion  that  the  authority  from  the 
corporation  to  make  the  affidavit,  must,  in  some  manner, 
a^rmatively  appear.  In  JUahoue  v.  Manchester  and  Laiorence 
Railroad  CoTporation,  which  was  a  suit  brought  to  recover 
damages  for  an  injury  sustaiued  by  plaintiff  while  a  passen- 
ger in  the  cars  of  defendant,  the  corporation  moved  for  a 
transfer  of  the  cause  from  the  state  to  the  federal  court,  un- 
der the  same  act  of  congress.  The  affidavit  was  by  the  act- 
ing and  assistant  superintendent  of  the  defendant,  and 
the  objection  here  presented  was  there  made  and  held  to  be 
good.  The  opinion  was  by  a  full  bench.  Gray,  J.,  in  de- 
livering it,  after  referring  to  the  fact  that  the  act  had  been 
declared  constitutional,  and,  that  in  order  to  authorize  a 
removal,  the  requirements  of  the  act  must  be  strictly  and 
fally  complied  with,  said:  "Among  the  conditions  which 
the  act  of  congress  imposed  apou  the  removal  of  the  case, 
are  that  '  such  citizen  of  another  state '  shall  file  a  petition 
for  the  purpose,  and  that  '  lie  will  make  and  file '  in  the 
state  court  '  an  affidavit  that  he  Las  reason  to  and  does  be- 
lieve that,  from  prejudice  or  local  infiuence,  he  will  not  be 
able  to  obtain  justice  in  such  state  court.'  The  act  of  con- 
gress does  not,  like  our  statute  for  the  removal  of  actions 
from  the  superior  court  upon  application  of  the  defendant 
to  this  court  for  trial,  authorize  tiie  affidavit  to  be  made  by 
the  party  or  by  any  person  in  his  behalf.  *  *  *  Congress 
may  well  have  thought  it  not  too  great  a  security  against 
abuse  of.  the  power  of  removal,  to  require  the  party's  own 
affidavit  to  a  fact  of  such  a  nature,  and  of  which  no  further 
proof  is  to  be  made  at  any  stage  of  tho  proceedings.  Whot- 
ever  may  be  the  reasons,  the  words  of  the  statute  are  ex- 
plicit, and  require  the  affidavit,  as  welt  as  the  petition,  to 
be  the  act  of  the  party.    {Anon  1  Dillon,  298,  note;  Sersclt- 
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feld  T.  Clarke,  11  EmL.  712.)  When,  as  in  this  case,  the 
petitioner  for  removal  is  a  corporation,  the  petition  may 
doubtless  be  sigued  and  the  affidavit  muds  by  some  peraon 
aathorized  to  represent  the  corporation.  Bnt  the  authority 
of  any  person  assuming  to  represent  it  mast  appear."  (Ill 
Mass.  75.) 

It  might  be  urged  that  inasmnch  as  no  officer  of  a  cor- 
poration, unless  specially  aatborized,  has  power  to  bind 
the  corporation  except  in  the  discharge  of  his  ordinary 
duties,  and  inasmuch  us  it  is  no  part  of  the  ordinary  duties 
of  the  superintendent  of  a  railroad  to  represent  the  corpor- 
ation iu  judicial  proceedings,  that  a  distinction  ongbt  to  bo 
drawn  between  the  case  referred  to  and  the  one  under  con- 
sideration, where  the  affidavit  is  made  by  the  acting  presi- 
dent, who  is  at  the  head  of  the  corporation,  and  invested 
with  greater  power  than  any  other  officer.  This  question 
was  mooted  in  the  Musaackusetts  cose,  and  the  language  we 
have  quoted  from  the  opinion,  may  be  considered  as  mod- 
ified to  some  extent,  from  the  fact  that  it  appeared  from  the 
bill  of  exceptions  in  thut  case  "that  Hildretli,  by  whom  the 
petition  for  removal  was  signed,  and  the  affidavit  in  sup- 
port thereof  made,  bad  no  authority  except  what  was  inci- 
dent to  his  office  as  assistant  and  acting  superintendent  of 
the  defendants,"  and  for  this,  as  well  as  the  other  remons 
given  in  the  opinion,  it  was  held,  "  that  the  petition  and 
affidavit  were  not  the  acts  of  the  corporation."  But  from 
the  view  we  take  of  this  question  and  the  gist  of  the  objection 
made  and  authorities  cited,  this  distinction  as  to  the  ordinary 
dnties  of  the  respective  officers  of  a  corporation  makes  no 
difference.  The  objection  is,  that  the  individual  belief 
of  an  officer  or  agent  of  a  corporation  does  not  answer  the 
positive  requirements  of  the  statute.  The  affidavit  must  be 
mode  by  the  party  to  the  suit.  It  is  the  belief  of  tlie  "  citi- 
zen of  another  state,"  not  the  belief  of  such  citizen's  agent, 
that  deprives  the  state  court  of  its  jurisdiction.  As  the  affi- 
davit in  this  case  did  not  conform  to  the  requirements  of  the 
act  of  congress  the  court  did  not  err  in  proceeding  with  the 
trial  of  the  cose. 
2.  At  the  trial  plaintiff  testified,  that  he  applied  to  the 
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ticket-i^ent  of  defendant  for  a  ticket  from  Elko  to  San 
Francisco,  aud  procured  from  tbe  agent  a  ticket  numbered 
1496,  paying  tlierefor  the  snm  of  forty  dollars  and  fifty 
cents.  There  is  some  controversy  as  to  vhat  ti'anspired  at 
tlte  ticket-ofBce.  Mr.  Fisley,  the  agent,  testiiies,  that  after 
the  moDey  had  been  paid,  and  at  plaintiff's  reqoest,  he 
went  to  the  ticket  case  and  took  oat  a  ticket,  and,  as  he 
stamped  it,  saw  by  the  iiumber  that  plaintiff  hud  got  his  ' 
ticket;  that  he  laid  the  ticket  on  the  counter  not  intanding 
to  deliver  it  to  plaintiff;  that  he  told  plaintiff  he  could  not 
deliver  to  him  another  ticket,  and  that  thereupon  the  plaint- 
iff took  the  ticket,  ami  refused  to  return  it.  Plaintiff  denied 
having  more  than  one  ticket;  the  iigeut  couteoded  that  he 
had  given  him  a  ticket  numbered  1495,  and  that  he  hod  no 
right  to  the  ticket  No.  1496.  The  ticket-agent,  prior  to  the 
departure  of  the  cars,  informed  the  conductor  of  tbe  train 
of  what  had  happened,  and  the  couductor  requested  the 
plaintiff  to  return  ticket  149G.  When  the  train  started,  the 
ticket-agent  undertook  to  prevent  the  plaintiff  from  getting 
ou  the  cars,  and  told  him  he  conld  not  ride  on  that  ticket. 
Plaintiff  threw  bis  baggage  ou  tbe  cars  and  got  on  the  train 
while  it  was  in  motion.  When  tbe  conductor  demanded  his 
ticket  he  gave  him  ticket  No.  1496.  Thereupon  the  con- 
ductor requested  him  to  get  off  the  cars,  stating  as  a  reason 
for  such  request,  that  plaintiff  had  not  paid  for  that  ticket. 
A  colloquy  occurred;  the  plaintiff,  as  he  testifies,  wishing 
to  explain  about  the  misunderstanding  at  the  office,  and  the 
conductor  insisting  that  he  did  not  wish  to  listen  to  any  ex- 
planation. Tbe  result  was,  that  plaintiff,  against  bis  re- 
monstrance, was  forcibly  ejected  from  the  defendants'  cars 
by  the  conductor.  No  more  force  was  used  than  was  nec- 
essary to  accomplish  the  purpose.  Plaintiff  was  ejected  at 
a  point  on  the  road  distant  from  Elko  over  a  quarter  of  a 
mile.  After  plaintiff  was  ejected  he  agaiu  got  on  tbe  oars 
for  the  purpose  of  getting  his  valise,  and,  as  he  states,  at 
this  time  the  train  was  running  so  fast  that  be  was  afraid 
to  get  off.  Plaintiff  asked  the  conductor  to  let  him  ride  to 
Carlin  (tbe  next  station  on  the  road),  and  stated  that  if  he 
could  not  satisfy  him  that  they  bad  no  right  to  put  him  off 
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the  cars,  be  would  get  off.  The  conductor  i-fifased  to  let 
Lim  rid©  to  Carlin.  Neither  the  ticket  or  the  monoy  ■was 
Tetumed  to  pluiDtifiT.  FlaintifT,  od  account  of  his  expulsion 
from  the  cars,  was  delayed  one  daj,  and  had  to  buy  another 
ticket,  paying  therefor  the  sum  of  forty  dollars  and  fifty 
cents.  There  was  some  testimouy  tending  to  show  that  the 
conductor  was  angry,  and  that  the  convei'satiou  between 
the  conductor  aod  plaintiff  was  of  such  a  character  aa  to 
attract  the  attention  of  the  passengers  on  the  cat's. 

It  is  admitted  by  counsel  for  appellant  that  the  act  of  the 
conductor  in  ejecting  plaintiff  from  the  cars  was  within  the 
scope  of  his  authority,  in  the  prosecution  of  the  business 
entrusted  to  Lim  by  defendant,  and  that  if  the  act  was  un- 
warranted and  unlawful,  the  defendant  was  liable  iu  dam- 
ages UierefQr,  notwithstanding  the  fact  that  tho  conductor 
acted  iu  good  faith,  iu  the  honest  belief  that  the  plaintiff 
had  no  right  to  a  passage  upon  ticket  No.  1496.  But  it  is 
argued  that  the  corporation  is  uot  responsible  for  (ho  wan- 
ton or  malicious  acts  of  On  servuut'^;  that  iu  such  cases  the 
corporation  cannot  be  held  liable  iu  exemplary  or  punitive 
damages,  and  that  the  court  therefore  erred  iu  submitting 
this  question  to  the  jury  iu  the  following  instructions: 
"First.  The  jury  are  instructed  that  a  corporation  is  liable 
to  exemplary  damages  for  such  acts,  done  by  its  agents  or 
servants,  acting  within  the  scope  of  their  employmeut,  as 
would  if  done  by  an  individual  acting  for  himself,  render 
him  liable  for  such  damages." 

"Second.  The  jury  are  instructei.1  that  for  acts  done  by 
the  agents  of  a  corporation,  either  in  coiitractii  or  dtlicto,  iu 
the  course  of  its  business  aud  of  their  employment,  tho  cor- 
poratiou  is  responsible  as  an  individual  is  responsible  in 
similar  circumstances." 

"Fifth.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  did  purchase,  pay  for,  and  receive  from  defendant, 
at  £iko,  a  first-class  passenger  ticket,  issued  by  defendant 
as  a  permit  to  the  owner  to  ride  upon  its  passenger  cars 
from  Elko  to  San  Francisco;  and  that  defendant  took  from 
plaintiff  said  ticket  whilst  plaintiff  was  on  said  cars  as  a  pas- 
aenger,  tn  route  to   San  Francisco,  and    forcibly  ejected 
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plaintiff  from  its  said  curs;  and  that  sacli  acts  of  defendant 
were  done  wantonly  or  maliciously,  or  with  a  reckless  dis- 
i-egard  of  the  rights  of  plaintiff,  then  the  plaintiff  is  entitled 
to  recover  exemplary  damages." 

While  there  is  some  conflict  in  the  decided  cases,  ve  are 
of  opiuion  that  the  weight  of  reason  and  authority  is  deci- 
dedly in  favor  of  the  rule  that  a  corporation  is  liable  for  the 
wanton  and  malicious  sets  of  its  agents.  If  the  agent  or 
servant  of  a  corporation  assaults  a  stranger,  the  corporation 
is  not  in  any  way  liable;  but  the  rnle  is  different  where  the 
assault  is  made  upon  a  passenger  of  the  corporation.  It  is 
the  duty  of  every  railroad  corporation  to  carry  its  passengers 
safely,  and  to  treot  them  respectfully.  Tbey  should  protect 
their  passengers  from  violeuoe  and  insult,  and  are  bouud  to 
use  such  reasonable  precautions  as  human  judgment  and 
ordinary  foresight  are  capable  of,  in  order  to  make  the 
journey  safe  and  comfortable.  In  the  lauguage  of  the  au- 
thorities tliey  are  bound  to  protect  tlieir  passengers  not 
only  against  the  violence  aud  iusults  of  strangers  and  co- 
passengers,  but  a  ffirllori,  against  the  violence  aud  insults 
of  tlieir  own  conductors,  agents  and  servants,  and  if  this 
duty  is  not  performed,  they  should,  of  course,  be  held  re- 
sponsible. In  Angell  &  Ames  on  Corporations,  the  antboift 
say:  "A  distinction  exists  aa  to  the  liability  of  a  corpora- 
tion for  (he  willful  tort  of  its  servant  towards  one  to  whom 
the  corporation  owes  no  duty,  except  such  as  each  citizen 
owes  to  every  other,  and  that  towards  one  who  has  entered 
into  some  peculiar  contract  with  the  coi'jjoration,  by  which 
this  duty  is  increased.  Thus  it  lias  been  held  that  a  rail- 
road corporation  is  liable  for  the  willful  tort  of  its  servants 
whereby  a  passenger  on  the  train  is  injured."  {Sec.  388.) 

Mr.  Redfield,  in  leviewing  the  decision  of  the  court  ia 
Hagan  v.  Providence  awl  Worcester  BiiUroad  Co.,  3  Itbode 
Island,  88,  wherein  the  court  had  declared  that  the  coi-pora- 
tion  could  not  be  held  liable  for  the  wanton  and  malicious 
nets  of  its  agents  unless  it  participated  in  the  wrongful  act 
of  its  agent  or  expressly  or  impliedly  authorized,  or  ap- 
proved it,  said:  "But  upon  principle,  it  would  seem  that  if 
the  agent  was  so  situated  as  to  represent  the  company  ia 
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the  particular  transactioD,  and  for  the  time,  tbey  slioulJ  be 
liable  to  tlie  same  rule  of  damages  as  the  agent,  alttioDgU 
the  form  of  action  majbe  different.  If  the  act  istbatof  the 
company,  they  should  be  held  responsible  for  all  its  cou- 
seqaences,  and  there  seems  quite  as  nmch  necessity  for 
holding  the  compaoy  liable  to  exemplary  damages  as  their 
agents.  It  is  difficult  to  perceive  why  a  paaseoger,  who 
suffers  indigaity  and  insult  from  an  inexperienced  or  iucom- 
petent  condactor  of  a  train,  should  be  compelled  to  show 
tbo  actual  ratification  of  the  act  of  the  conductor,  in  order 
to  subject  the  company  to  exemplary  damages,  if  the  trans- 
action was  really  of  a  character  to  demand  such  damages, 
.  and  the  company  are  liable  at  all."  (Red.  on  Railwayti, 
Vol.  2,  sec.  187,  note.)  The  authorities  make  the  test  of 
the  liability  of  the  corporation,  not  the  intention  of  the  ser- 
vant, but  the  fact  that  the  injurious  acts  were  done  by  the 
servant  while  engaged  in  the  business  of  the  corporation, 
and  within  the  scope  of  his  duty  as  a  servant.  TV'ben  the 
servant  acts  within  the  scope  of  his  employment  and  is  en- 
gaged in  the  business  of  the  corporation,  in  other  words, 
doing  what  he  is  employed  to  do,  and  violates  the  rights  of 
a  passenger,  there  is  no  valid  reason  why  the  corporation 
should  not  be  held  responsible  for  his  acts  simply  because 
such  servant  acted  willfully,  wantonly  or  maliciously  in  the 
commission  of  the  act. 

In  Goddanl  v.  The  Grand  Ti-unk  Railway  of  Catmdxt,  the 
court  review  at  length  the  authorities,  and  in  concluding 
upon  this  point,  say:  "The  law  requires  the  common  cur- 
rier of  passengers  to  exercise  the  highest  degree  of  care  that 
human  judgment  and  foresight  are  capable  of,  to  make  his 
passenger's  jouroey  safe.  Whoever  engages  in  the  business, 
impliedly  promises  that  his  passenger  shall  have  this  de- 
gree of  care.  In  other  words,  the  parrier  is  conclusively 
presumed  to  have  promised  to  do  what,  under  the  circum- 
stances, the  law  requires  him  to  do.  *  *  *  If  the  pas- 
senger does  not  have  such  care,  but  ou  the  contrary  is  un- 
lawfully assaulted  and  insulted  by  one  of  the  very  pei'sons 
to  whom  his  conveyance  is  intiiisted,  the  carrier'^  implied 
promise  is  broken,  and  his  legal  duty  is  left  unperformed, 
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ami  he  is  necessarily  responsible  to  the  passenger  for  the 
damages  he  tbereby  sustains.  Tlie  passenger's  remedj  may 
be  either  iu  assumpsit  or  tort,  at  bis  election.  lu  the  one 
case,  he  relies  upon  a  breach  of  the  carrier's  common  lav 
duty  iu  support  of  bis  actioui  iu  the  other,  upon  a  breach 
of  his  implied  promise.  The  form  of  the  action  is  important 
only  upon  the  question  of  damages.  In  actions  of  assump- 
sit the  damages  are  generally  limited  to  compensation.  In 
actions  of  tort  the  jury  are  allowed  greater  latitude,  and, 
in  proper  cases,  may  give  exemplary  damages."  (57  Maine, 
217.)  The  court  then  cited  uumeroos  authorities  to  show 
that  the  doctrine  of  exemplary  damages  is  sanctioned  by 
the  rnles  of  the  common  law;  that  its  existence  as  a  fuuda-  . 
mental  rule  of  the  law,  has  been  recognized  in  England  for 
more  than  a  century,  and  that  iu  this  country,  uotwithsUind- 
ing  an  early  and  vigorous  opposition,  it  has  steadily  pro- 
gressed, and  that  the  decisions  of  the  courts  are  now  nearly 
unuuimous  in  its  favor. 

The  following  authorities  sustain  the  proposition  that  a 
corporation  is  liable  for  the  willful,  wanton  and  inaliciona 
acts  of  its  agents,  while  acting  in  the  course  of  its  business 
and  of  tlieir  employment,  although  the  act  was  not  directly 
nor  impliedly  authorized  nor  ratified  by  tho  corporation; 
and,  where  the  question  is  considered  that  the  corporation 
in  such  cases  is  liable  in  exemplary  damages.  (Moore  v. 
FUclibing  Railroad  Corporatio-n,  4  Gray  4C5;  Philadelphia 
(md  lieaJiiiff  liailro<id  Company  v,  Devhy,  14  How.  468;  The 
Pennsylvania  Railroad  Compovy  v,  Va7tdiver,  42  Penn,  Stat. 
365;  JFeed  v.  The  Panama  Rcdlroad  Cumpamj,  17  N.  Y.  362; 
DaltoH  V.  Bee)-8,  3S  Conn.  529;  Hopkins  v.  The  Jtlonlic  and 
Saint  Lfiivreiice  Railroad,  36  N.  H.  9;  The  Raittmore  and 
Ohio  Railroad  Compauy  v.  RlocJier,  27  Md.  277;  PiUabmg, 
Ibrt  ff'ayne  and  Chicago  Railroad  Company  v.  Shisser,  19 
Ohio  Stat.  157;  Allantic  and  Great  Jfestern  Eaihcay  Com- 
pany T,  Dunn,  19  Id.  1C2;  2he  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Company  v.  Quiijlei/,  21  How.  202; 
Slarcy  on  Agency,  sec.  452;  Hanson  v.  Ein-opean  and  JVbrflA 
American  Railway  Compauy,  62  Maine,  84;   'Hie  Neio  Orkara, 
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Jackson  and  Great  Northern  Sailroad  Compauy  v.  Hurst,  36 
Miss.  660.) 

But  wliiltt  tliJ3  rule  is,  iD  onr  judgment,  correct,  we  find 
quite  a  diversity  of  opinion  as  to  what  is  really  meant  by 
the  term  "exemplary  damages."  Mr.  Sedgwick,  after  dis- 
cussing the  question  of  compensatory  dami^es,  says : 
"Thus  far  'we  have  been  speaking  of  the  great  class  of 
oases  where  no  question  of  fraud,  malice,  gross  negligence, 
or  oppression,  intervenes.  TVhere  either  of  these  elements 
tniuglo  in  the  controvemy,  the  lav/,  instead  of  adhering  to 
the  system,  or  even  the  language  of  compensation,  adopts  a 
wholly  different  rule.  It  permits  the  jury  to  give  what  it 
terms  punitory,  vindictive,  or  exemplary  damages;  in  other 
words,  blends  together  the  interest  of  society  and  of  the 
flggrieved  individual,  and  gives  damages  not  only  to  recom- 
pense tho  sufferer,  but  to  punish  the  offender.  This  rule 
*  *  *  seems  settled  in  England,  and  in  the  general 
jurisprudence  of  ibis  country."  (Sedgwick  on  Damages, 
ch.  I,  mar.  p.  38;  ch.  XVIH,  464,  ei  eeq.)  In  many  of  the 
authorities  cited  in  support  of  this  view,  it  is  stated  that 
exemplary  or  punitive  damages  can  only  be  given  where,  iu 
tho  character  of  actions  like  the  one  under  consideration, 
the  injury  to  the  passenger  is  the  result  of  the  wanton  or 
malicious  acts  of  the  agents  of  the  corporation  committed 
iu  reckless  or  willful  disregard  of  the  rights  of  the  injured 
party.  In  the  language  of  these  authorities  it  is  only  in 
the  extreme  cases,  where  the  law  blends  the  interests  of  the 
party  injured  with  the  interests  of  the  public,  that  the  jury 
are  permitted  to  give  such  damages,  not  only  to  compensate 
the  injured  party,  but  also  to  punish  tho  defendant  in  order 
that  it  may  seive  as  a  warning  and  example  to  others. 

Mr,  Greenleaf  takes  an  entirely  different  view  of  this 
question.  "Damages,"  says  this  author,  "ore  given  as  a 
compensation,  recompense,  or  satisfaction,  to  the  plaintiff, 
for  nn  injury  actually  received  by  him  from  the  defendant. 
They  should  be  precisely  commensurate  with  the  injury; 
neither  more  nor  less;  and  this  whether  it  be  to  his  person 
©restate."  (Vol.  II,  Greenleaf  on  Ev.,  sec.  253,  and  au- 
thorities there  cited,  and  reviewed  in  a  note  to  this  section.) 
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In  Fiti/ \.  Parfrei*{53N.  H.  342),  tlie  aupreme  court  adopt 
tlie  views  expresaed  by  Mr.  Greeuleaf,  ami  iu  a  very  elab- 
orate and  able  review  of  tlie  autliorities,  both  id  Eugland 
and  iu  tbe  United  States,  oi^ne  that  apon  priociple  it  is 
established  that  the  plaintiff  in  any  civil  action  founded 
Bpon  a  tort,  pnnishable  by  the  criminal  law,  cannot  recover 
exemplary,  punitive,  or  vindictive  damages  in  order  to  pan- 
ish  the  defendant.  But  that  in  anch  actions  tbe  plaintiff  is 
entitled  to  recover  an  amount  of  damages  equal  to  the  full 
compensation  of  tbe  plaintiff  for  the  injaries  sustained  by 
liim.  That  damages  mean  loss,  and  that  tbe  plaintiff  con 
only  recover  tbe  tbiug  taken  away;  that  "  tbe  loss,  damage, 
or  thing  taken  away  cannot  be  supplied  or  restored  by  tbe 
vindictive  punishment  of  him  who  has  occasioned  the  loss 
or  damage." 

Foster,  J.,  in  delivering  the  opinion  of  tbe  court-,  shows 
that  iu  saauy  of  tbe  decided  cases  tbe  words  exemplary,  vin- 
dictive,  and  panitlve  or  punitory  (all  meaning  tbe  same 
thing),  have  been  used  indiscriminately  in  cases  where  the 
injuries  infiicted  were  sucb  as  to  call  for  damages  of  a  com- 
pensatory character  purely,  but  aggravated  by  the  pecnliar 
circumstances  of  tbe  parties  and  tbe  occasion,  and  he  in- 
sists that  these  terms  only  mean  that  tbe  jury  can  consider 
the  aggravation  in  fnlly  compensating  plaintiff  for  his  loss 
and  injury,  and  not  as  a  puuisbment  for  defendant;  that 
these  terms  mean  compensatory  damages  —  nothing  more 
or  less,  and  have  reference  only  to  such  damages  as  are  thus 
spoken  of  by  Greenleaf :  "  It  is  frequently  said,  that  in  lu:- 
tions  ex  delicio,  evidence  is  admissible  in  aggravatioii  or 
in  ■mitigation,  of  damages.  But  this,  it  is  conceived,  means 
nothing  more  than  that  evidence  is  admissible  of  facts  and 
circumstances  which  go  in  aggravation  or  in  mitigation  of 
tbe  injury  iiself.  Tb©  circumstances,  thus  proved,  ought  to 
be  those  only  which  belong  to  tbe  act  complained  of.  The 
plaintiff  is  not  justly  entitled  to  receive  compensation  be- 
yond the  extent  of  bis  injury,  nor  ought  the  defendant  \a 
pay  to  the  plaintiff  more  than  tbe  plaintiff  is  entitled  to 
receive."  (2  Greenl.  Ev.,  sec.  260.)  Without  any  further 
reference  to  tbe  respective  views  of  these  distinguished  aa- 
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tliom,  ve  think  it  must  be  admitted  that  judges  have  very 
often,  in  giving  instractioiis,  of  iu  wiitiug  opiutona,  used 
tlie  terms  ezemplnry,  ptmitive,  vindictive,  and  compenea- 
torj  damages  in  sach  a  manner  as  to  confuse,  ratbei-  than 
to  enlighten,  the  profession  upon  the  subject;  and  it  is  not, 
perhaps,  an  easy  task  to  lay  down  de&uite  rules  by  which 
juries  are  to  be  guided  in  all  coses.  It  should,  however, 
be  the  duty  of  nini  pi'ius  courts,  as  far  as  possible,  to  pre- 
vent the  jury  from  acting  upon  improper  theories  as  to  what 
should  be  regarded  by  them  in  estimating  the  elements 
which  go  to  make  up  the  qiuminm  of  damages  which  plaintiff 
is  entitled  to  recover.  We  are  of  opinion  that  the  facts  of 
this  cose  did  not  warrant  the  jury  in  assessing  damages  as 
a  punishment  of  defendant,  independent  of  the  question  of 
full  compensation,  and  it  does  not  appear  from  the  instruc- 
tions given  that  they  were  expressly  authorized  so  to  do. 
"Whether  such  damages  can  be  assessed  iu  any  case  of  tort 
to  the  person  is  a  question  of  great  importance,  which  ought  - 
to  be  decided  b}',  or  at  least  submitted  to,  a  full  bench, 
and  as  the  decision  of  this  question  is  not  necessarily  in- 
volved iu  the  decision  of  this  case,  it  need  not  be,  and  is 
not,  here  determined. 

We  have,  in  another  part  of  this  opinion,  considered  the 
rights  of  the  plaintiff  as  a  passenger  upon  the  cars,  and  the 
duties  of  defendant  us  a  common  carrier.  It  is,  undoubtedly, 
true  that  if  the  plaintiff  paid  for  and  received  ticket  No. 
1495,  and  afterwards  received  ticket  No.  1496  without  pay- 
ing any  consideration  therefor,  then,  in  the  language  of  one 
of  defendant's  instructions  as  given  by  the  court,  "  he  had 
no  light  to  ride  thereon;  and  unless  he  produced  the  firet- 
mentioned  ticket,  or  paid  his  fare  to  the  conductor,  the  con- 
ductor was  justified  in  ejecting  him  from  the  car,  and  was 
authorized  to  use  such  force  as  necessary  for  that  purpose." 

But  in  ejecting  plaintiff  from  the  cars  without  knowing 
whether  he  had  paid  for  the  ticket  No.  1496,  the  defendant 
acted  at  its  peril.  If  the  facts  were,  as  the  jury  afterwards] 
found,  that  plaintiff  had  paid  for  a  ticket  and  only  received ; 
ticket  No.  1496,  then  hehad  the  unquestioned  right  to  ride  on, 
the  cars  without  molestation  from  any  one.    It  was  the  duly 
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of  defendant's  agents  to  ascertain  the  facts  before  they  took 
the  responsibility  of  ejecting  plaiiitiflF  from  the  cars.  Tbeir 
negligence  in'  this  respect  cnuuot  be  pleaded  or  urged  as  a 
defense;  nor  considered  in  mitigation  of  damages.  The  risk 
was  with  defendant,  and  if  it  afterwards  turned  out  that  it 
acted  upon  aa  eiToneous  impression  as  to  the  facts,  then, 
no  matter  how  much  its  agent  was  mistaken,  nor  how  hon- 
estly be  may  have  believed  that  plaintiff  bad  not  puid  for 
bis  ticket,  or  bow  little  force  was  used  in  ejecting  the 
plaintiff,  the  act  was  ueTertheless  unlawful  and  wrong,  and 
for  any  injury  which  the  plaintiff  received  on  account  of 
such  espnlsion  be  is  entitled  to  full  compeusatiou  in  dam- 
ages. If  the  conductor  bad  used  more  force  than  was  neces- 
sary to  eject  the  plaintiff,  or  bad  used  vile  epithets  toward 
him,  then  such  conduct  upon  bis  part  should  ho  considered 
by  the  jury  in  aggravation  of  the  damages.  But  if  the  act 
of  ejection  was  unwarranted  by  the  facts,  then,  although  the 
conductor  may  have  acted  with  the  true  conrtesy  and  po- 
liteness of  a  Chesterfield,  using  no  more  force  than  was 
necessary  to  accomplish  his  purpose,  the  defendant,  if 
plaintiff  was  wholly  without  fault,  would  be  legally  respon- 
sible for  all  the  injuries  necessarily  resulting  to  plaintiff  on 
account  of  the  unlawful  act  of  the  conductor. 

3.  This  view  of  the  case  brings  us  to  the  consideration  of 
the  qnestiou  whether  the  court  erred  in  refusing  to  give  the 
several  instructions  asked  by  defendant's  counsel,  which 
tended  to  limit  the  amount  of  damages  that  plaintiff  was  en- 
titled to  recover,  to  the  price  of  another  ticket,  and  com- 
pensation for  one  day's  loss  of  time.  These  instructions 
wei-e  to  the  effect,  that  if  the  jury  believed,  from  the  evi- 
dence, that  the  i>1aintiff  purchased  and  paid  for  ticket  No. 
1496;  but  that  the  agent  and  conductor  honestly  believed, 
aud  had  good  reason  to  believe  that  he  had  not  paid  for 
said  ticket,  and  that  the  defendant's  agent  used  uo  more 
force  than  was  necessary  in  ejecting  plaintiff  from  the  ears. 
And  did  not  make  any  unnecessary  disturbance  to  attract 
the  attention  of  the  passengers  in  so  doing,  "then,"  as 
stated  in  the  second  instruction,  "the  plaintiff  *  *  *  is 
only  entitled  to  recover  such  damages  as  be  may  have  sos- 
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tained  by  reason  of  said  ejectment"  Again,  in  tLo  sixth 
instruction  it  is  claimed  tbat  "tlio  measure  of  ^umages 
wonld  be  the  cost  of  the  plaintiff's  ticket  nud  his  necessary 
expenses  Tvliile  he  was  detained  at  Elko,  ii-ith  the  lawful  iu- 
terest  upon  botli  amounts,  and  the  value  of  his  time  while 
he  was  go  detained."  And  iu  the  third:  "The  jnrj  are  iu- 
structed  that  mental  anguish  or  pain  of  mind  cannot  be  con- 
sidered as  nidietiuct  element  of  damage.  Pain  of  mlod  or 
mental  angniali  as  an  element  of  damages  caa  only  be  con- 
sidered in  connection  with  bodily  sufferiug,  and  when  there 
has  been  none  of  the  latter,  the  jury  shonld  not  consider 
the  former."  The  defendant,  in  support  of  these  instruc- 
tions, principally  relies  upon  the  case  of  Johnson  v.  IFelU, 
Fargo  it  Co.  (G  Nev.  224),  and  if  this  opinion,  in  so  far  as 
it  declares  that  pain  of  mind  or  injury  to  plaintiff's  feelings 
cannot  be  considered  "aside  and  distinct  from  bodily  suf- 
fering," is  correct,  and  is  applicable  to  a  case  like  the  one 
under  consideration,  the  instructions  ooght  to  have  been 
given. 

In  Johnson  v.  JVdh,  Fargo  &  Co.,  the  plaintiff  was  a  pas- 
senger upon  defendant's  stage-coach,  and  received  bodily 
injuries  by  the  upsetting  of  tho  couch,  through  the  negli- 
gence of  the  defendant.  The  instruction  ■which  was  there 
given  authorized  the  jury  in  estimating  the  damages  to  take 
into  consideration  "the  bodily  suffering  of  the  plaintiff,  his 
pain  of  mind,"  etc.,  etc.  The  objections  were  to  the  words 
"his  pain  of  mind,"  and  a  majority  of  the  court  held  that 
the  plaintiff  was  not  entitled  to  any  damages  for  "his  pain 
of  mind,  aside  and  distinct  from  his  bodily  suffering." 

A  careful  examination  of  all  the  authorities  cited  and  re- 
viewed in  Jo/inson  v.  JVdls,  Fargo  <t  Co.,  and  of  tho  subse- 
quent cases  of  Penvsylvanki  and  Ohio  Canal  Co.  v.  CrivJiam, 
63  Penn.  St.  290;  Smith  v.  Ihlcomb,  99  Mass.  Co2;  Ilohjolce 
V.  Gvand  Trunk  Bailwarj,  48  N.  H.  C41;  Mttheson  v.  ^^m 
Imk  Ceulrat  R.  Co.,  C2  Barb.  364;  SmUh  v.  Overhj,  30  Ged. 
241;  Coxy.  Vanderldeed,  21  Lid.  164;  CouUiy.  ChriaUanaou, 
B.  &.  H.  507;  Cooper  y.  Midlina,  30  Geo.  152,  and  Ih>/  v. 
Parker,  supra,  which  bear  more  or  less  upon  the  point  de- 
cided, has  convinced  me  that  the  instruction  in  Johnson  v. 
Vol.  XI.— 24. 
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Wdls,  Fargo  <&  Co.,  in  the  particulars  referred  to,  -was  cor- 
rect. But  whatever  the  lilifferences  of  opinion  may  be  in 
actions  like  that  of  Johnson  v.  JVeUs,  Fargo  di  Co.,  there 
ought  not,  iu  my  judgment,  to  be  any  controversj  thut  in  a 
case  like  the  present,  the  measare  of  damages  in  the  instmc- 
tioDs  under  review  is  not  properly  stated. 

It  ia  a  well  settled  principle  of  law,  recognized  by  all  of 
the  authorities,  that  if  the  plaintiff  is  bodily  injured  by  the 
wrongful  act  of  the  defendant,  he  would  be  entitled  to  com- 
pensation for  such  an  injury.  The  theory  upon  which  such 
compensation  ia  allowed  being  that  the  injured  party,  bim- 
eelf  without  wrong,  is  entitled  to  compensation  for  all  the 
injuries  naturally  and  necessarily  resulting  from  the  wrong- 
ful act  of  the  party  who  caused  the  injury.  In  such  cases 
thu  jury  are  authorized  to  give  such  damages  as  will  make 
the  injured  party  whole  for  all  the  injuries  resulting  directly 
from  the  wrongful  aud  unlawful  act,  without  any  regard  to 
the  motives  that  may  have  induced  the  commission  of  the 
act.  This  rule  is  certainly  founded  upon  the  plainest  prin- 
ciples of  natural  justice,  for,  even,  as  between  innocent  par- 
ties if  an  injury  has  occurred  and  damages  been  sustained, 
be  that  caused  the  injury  must  bear  its  consequences.  If 
it  be  true  thi\t  an  injured  party  may  be' indemnified  against 
the  physical  Bnfferiug,  why  not  against  mental  suffering  as 
■well?  The  humiliation  and  mortification  of  being  publicly, 
as  well  as  forcibly,  ejected  from  the  cars  upon  which  plaint- 
iff, if  he  had  paid  his  fare,  and  otherwise  properly  con- 
ducted himself,  had  a  right  to  ride,  is  as  much  an  injury  to 
his  person  as  if  he  hod  received  bruises  upon  his  body  and 
suffered  physical  pain.  Take  for  instance  a  case  of  assault 
and  battery  committed  on  theperaonbypnllingplaintiff'snose 
or  spitting  in  liia  face,  the  object  being  solely  to  degrade  him. 
What  is  the  actual  injury?  Is  it  the  bodily  suffering?  Cer- 
tainly not.  That  amounts  to  nothing  compared  to  the  injury  to 
his  feelings,  to  his  honor,  his  pride,  and  his  social  position. 
In  such  a  case,  would  any  one  question  for  a  moment  the 
right  of  a  jury  to  give  liberal  damages  to  compensate  plaint- 
iff for  the  actual  injury  received.  The  principle  is  the  same 
when  applied  to  the  case  under  consideration.     The  differ- 
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ence  is  only  in  degree.  The  principle  applies  with  equal 
force  to  all  cases,  the  rule  being  that  plaintiff  is  entitled  to 
receive  Bucb  damages  as  will  fall;  compensate  him  for  the 
actual  injarj  inflicted,  whether  it  be  to  his  body  or  his 
mind,  to  his  business  or  loss  of  time,  as  well  us  the  actual 
expenses  necessarily  incurred  in  consequence  of  the  unlaw- 
ful, wrongful  or  negligent  act  of  the  party. 

In  Hamilton  t.  Third  Avenve  Eaibnad  Compamj,  a  case 
almost  identical  to  the  one  under  consideration,  the  injury 
complained  of  being  the  forcible  ejection  of  the  plaiutifit 
from  a  car  of  the  defendant  by  the  conductor  for  his  refusal 
to  pay  the  fare  demanded  from  him,  the  plaintiff  claiming 
that  he  was  not  liable  for  the  fare  because  he  bad  taken  pas- 
sage upon  another  car  of  the  defendant  and  paid  the  entire 
fare  which  entitled  bim  to  a  through  passage  to  the  city 
ball,  from  which  at  an  intermediate  point  he  was  transferred 
to  the  one  in  question.  No  unnecessary  force  was  used  in 
ejecting  the  plaintiff,  and  be  sustained  no  material  injury 
therefrom.  The  conductor  acted  in  good  faitli,  honestly 
believing  that  the  plaintiff  had  no  right  to  a  passage  unless 
be  paid  the  fare  demanded  from  him.  Upon  this  state  of  facts 
the  court  say:  "It  follows  that  if  the  plaintiff  was  entitled 
to  a  passage  on  the  car  in  question  without  the  pnjmeut  of 
any  additional  fare  his  ejection  therefrom  wiis  uulnwful,  and 
gave  him  the  right  to  recover  from  the  defendant  the  dam- 
i^es  thereby  sustained  irrespective  of  the  motives  of  the 
conductor  in  putting  him  off.  This  right  would  not  bo  im- 
paired by  showing  that  the  conductor  acted  in  good  faith 
in  the  honest  belief  that  the  plaintiff  had  no  such  right,  and 
that  be  was  acting  in  the  strict  performance  of  his  duty  to 
the  defendant.  The  act,  nevertheless,  was  unlawful,  and 
being  bo,  the  plaintiff  had  a  right  to  compensatory  damages 
therefor.  These  included  not  only  compensation  for  the 
loss  of  time  and  the  amount  the  plaintiff  was  obliged  to  pay 
for  passage  upon  another  car,  but  in  addition  thereto  the 
injury  done  to  his  feelings  might  be  taken  into  considera- 
tion by  the  jury  and  a  suitable  recompense  given  therefor." 
(53  N.  Y.  28.) 
In  Smith  v.  Pittsburgh,  Fort  Wayne  <&  Chicago  Bailicay 
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Compamj,  supra,  similar  to  the  case  above  cited,  the  ma- 
jorit/  of  the  court  were  of  opinion,  "that  injuries  to  the 
person,  whether  they  consist  of  mental  or  physical  pain,  as 
well  us  loss  of  time  or  property,  which  naturally  and  neces- 
sarily result  from  the  wrongful  and  delibeiate  act  of  the 
defendant,  are  proper  subjects  for  the  consideration  of  the 
jury  in  their  estimate  of  compensatory  damages."  Mcllvaine, 
J.,  in  delivering  the  opinion  of  the  court,  after  stating  that 
bodily  pain,  caused  by  an  act  of  trespass  on  the  person, 
constituted  a  legitimate  ground  for  compensatory  damages, 
said:  "And  why  should  not  mental  sufTeriug  as  well?  Is  it 
more  endurable  thau  physical  suffering?  Is  it  a  less  prob- 
able consequence  of  a  trespass  against  the  person  of 
uuotlier?  Is  the  mind  an  object  of  less  concern  in  the  judg- 
ment of  the  law  than  the  body?  Is  it  any  less  a  partof  the 
person?  Is  compensation  in  money  for  mental  suffering 
more  diiScult  to  estimate  than  for  physical  pain?  I  can  find 
no  £ood  reason  for  affirming  any  of  these  distinctions. 
Conceding,  therefore,  that  the  case  made  against  the  de- 
fendant would  not  have  justified  a  verdict  for 'damages 
beyond  the  rule  of  compensation,  *  *  *  a  majority  of 
the  court  are  of  opinion  that  there  was  no  error  in  this 
charge,  to  wit:  that  in  estimating  the  damages  'sustained' 
by  the  plaintiff  in  the  premises,  '  the  injury  to  the  feelings 
caused  by  a  public  expulsion  from  the  cars,'  was  a  proper 
subject  for  the  consideration  of  the  jury." 

4.  Upon  a  careful  consideration  of  tho  testimony  in  this 
case,  it  is  evident  that  the  amount  of  the  verdict  could  only 
bo  sustained,  if  at  all,  upon  the  theory  that  tho  jury  had  a 
right  not  only  to  assess  damages  in  full  compensation  for 
the  injury  which  plaintiff  actually  received;  but  iu  addition 
to  award  further  damages  solely  as  a  punishment  to  defend- 
ant, that  might  serve  as  a  wai-ning  and  example  for  the  pro- 
tection of  the  public.  This  was  clearly  erroneous,  and 
even  for  argument  sake  admitting  that  such  damages  were 
allowable,  the  amount  of  the  verdict  is  so  excessive  as  to 
indicate  passion  and  prejudice  upon  tho  part  of  the  jniy. 
The  jury  are  and  ongLt  to  be  allowed  great  latitude  in 
assessing  damages  in  actious  of  this  character.    They  should 
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award  liberal  damages  in  fall  compensatioD  for  the  injuries 
plainLifif  received.  If  the  amount:  of  the  verdict  in  this 
case  was  not  bo  great  as  to  clearly  iudicate  passion  and 
prejudice  upon  the  part  of  the  jury,  we  should  not 
disturb  it;  but  it  is  not  the  province  of  courts  to  en- 
force the  arbitrary  edicts  of  juries,  when  it  is  apparent  that 
their  verdicts  have  been  influenced  by  their  passions  and 
prejudices  rather  than  by  the  law  and  the  factu. 

Upon  the  groitnd  that  the  damtij^es  are  excessive,  the 
judgment  must  be  reversed  and  cause  remanded  for  a  new 
trial. 

BeattI,  J.,  concurring: 

I  concur  in  the  conclasion  of  the  Chief  Justice  that  the 
judgment  in  this  case  must  be  reversed  upon  the  ground 
that  excessive  damages  were  awarded.  But  as  my  conclu- 
sion depends  upon  reasons  which  are,  to  some  extent,  dif- 
ferent from  those  which  he  has  set  forth  in  his  opinion,  I 
have  thoijght  proper  to  state,  very  briefly,  my  own  views  of 
the  cose. 

Upon  the  first  point  discussed,  I  concur  in  the  opinion 
that>the  motion  to  transfer  the  cause  to  the  United  States 
court  was  not  supported  by  a  sufficient  affidavit,  and  that  it 
was  properly  overruled  for  that  reason.  I  doubt,  however, 
if  the  course  suggested  as  the  proper  one  to  have  been  pur- 
sued would  have  brought  the  corporation  defendant  within 
the  terms  of  the  act  of  congress  upon  which  it  relied.  That 
a  corporation  may,  in  some  manner,  uvnil  itself  of  the  pro- 
visions of  that  law  has  been  assumed,  without  being  ex- 
pressly decided,  by  the  supreme  court  of  the  United  States 
(19  Wall.  214),  and  that  case  is  probably  binding  authority 
on  the  state  courts.  But  how  a  coi-poratiou  can  comply 
with  the  conditions  of  the  law  is  something  that  has  never 
been  pointed  out  to  my  satisfaction.  If  I  believed,  as  was 
held  in  the  case  jnst  referred  to,  that  the  law,  being  of  a 
remedial  nature,  ought  to  be  liberally  construed,  I  could  see 
bow,  by  the  aid  of  a  very  liberal  construction,  its  benefits 
might  be  extended  to  u  coi'poration.  But  I  think  the 
opiDion  generally  expressed  by  the  state  courts,  that  its  op- 
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eration  eliould  not  be  aided  by  coDBtrQction,  is  the  correct 
one.  Ou  its  face  the  law  ia  moDiiestly  unjust  in  its  pro- 
Tisions,  and  gratuitously  unjust.  Judging  by  my  own  ex- 
perience, I  yenture  to  say  that  if  the  suffrages  of  the  nin 
jn-iua  judges  in  the  different  states  could  be  collected,  they 
would  declare,  with  few  dissenting  voices,  that  the  opera- 
tion of  the  law  is  odiously  nufoit  and  oppressive.  If  such 
is  the  case,  us  I  believe  it  to  be,  the  law  certainly  deserves 
no  favor  from  u  court  of  justice,  and  so  far  from  extending 
its  operation  by  construction,  it  should  be  restricted  within 
tlie  narrowest  possible  limits.  So  restricted,  it  does  not 
apply  to  corporations.  It  ia  true  there  ia  no  good  reason 
why,  if  an  unfair  advantage  was  to  be  given  to  a. class  of 
litigants,  it  should  not  have  been  given  to  coi-p orations  as 
well  as  to  natural  persons.  Rut,  on  the  other  hand,  it  is  at 
least  equally  true  that  if  the  terms  upon  which  that  unfair 
advantage  can  alone  be  enjoyed  are  such  that  a  corpora- 
tion cannot  comply  with  them,  no  court  of  justice  is  called 
upon  to  stretch  the  provisions  of  the  law  in  order  to  make 
it  include  corporations.  It  is  to  be  hoped,  if  this  question 
is  ever  fairly  presented  in  the  supreme  court  of  the  United 
States,  the  rule  of  strict  construction  will  bo  adopted  there, 
and  the  assumption  that  corporations  stand  upon  the  same 
footing  as  natural  persons,  with  respect  to  this  law,  repu- 
diated. In  the  meantime  the  state  courts  may  have  to  sub- 
mit to  an  ill-advised  construction  of  the  law,  but  in  doing 
so  they  should  not  fail  to  protest  against  it.  This  prelim- 
inary question  disposed  of,  the  case  upon  its  merits  appears 
to  me  to  be  an  extremely  simple  one.  The  plaintiff  claims 
damages  for  being  forcibly  ejected  from  the  defendant's 
cara.  The  defendant,  by  ita  answer,  admita  that  he  was  so 
ejected,  and  justifies  the  act  upon  the  gixinud  that  be  bad 
not  paid  for  the  ticket  which  he  offered  to  the  conductor. 
This,  in  my  opinion,  relieves  the  case  of  one  of  the  ques- 
tions discuaaed  by  the  chief  justice,  viz.:  whether  the 
master  ia  responsible  for  the  willful  acta  of  the  servant. 
For  there  is  no  pretense  that  the  conductor  was  actuated  by 
any  express  malice  in  ejecting  the  plaintiff,  or  that  he  us>ed 
any  unnecessary  force,  or  was  guilty  of  any  wanton  outnige 
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to  Lis  feelings.  He  simply  did  wliat  be  deemed  to  be 
Lis  duty  to  bis  employers,  and  tLej  Lave  avowed  and 
ratified  the  act,  making  it  tlieir  own  and  assuming  all  the 
tesponsibilitj. 

Tlio  only  question,  therefore,  which  the  jury  had  to  de- 
cide, in  order  to  determine  whether  the  plaintiff  was  entitled 
to  recover,  was  this :  Did  he  or  did  he  not  pay  for  bis  ticket  ? 
If  he  did  Le  was  entitled  to  a  verdict.  If  he  did  not  the 
defendant  was  entitled  to  a  verdict.  Upon  this  issue  the 
jury,  under  proper  instructions,  found  for  the  plaintiff,  and 
there  was  abundant  testimony  to  sustain  such  finding.  The 
only  remaining  qnestioa  was  as  to  the  measure  of  damages, 
and,  in  my  opin^ion,  this  question  also  was  settled  by  the 
pleadings.  It  seems  to  be  well  settled,  that  for  any  willful 
trespass  to  the  person,  the  injnred  party  may  recover  what 
ore  called  exemplary  or  vindictive  damages.  The  forcible 
expulsion  of  a  passenger  from  a  public  conveyoDce  when  be  is 
rightfully  tLere,  necessarily  involves  a  trespass  to  tbe  person, 
(in  this  case,  it  involved  an  assault  and  battery,)  and  it  is  a 
wrong  which  is  inevitably  accompanied  with  more  or  less 
of  outrage  and  insult.  No  matter  how  mildly  a  conductor 
may  behave — no  matter  Low  honestly  be  may  be  mistaken, 
a  passenger  cannot  be  forcibly  tLmst  out  of  a  car  where  he 
has  a  right  to  be,  without  being  insulted  and  ontruged  in 
Lis  feelings.  And  if  there  is  uo  excuse  for  tbe  act,  except 
the  mistake  of  the  cari'ior,  and  that  mistake  is  solely  due 
to  tbe  carrier's  negligence,  it  will  be  the  same  as  if  there  was 
no  excuse  at  all,  and  the  law  will  imply  that  the  act  was 
malicious.  So  iu  this  case,  if  the  plaintiff  did  pay  for  his 
ticket,  as  the  jury  have  found  that  he  did,  the  mistake  of 
the  defei)daDt  cannot  be  pleaded  as  an  excuse  for  his  expul- 
sion from  the  cars,  and  he  was  entitled  to  vindictive  dam- 
ages if  he  was  entitled  to  any  damages  at  all.  That  vindic- 
tive damages  include  compensation  for  the  outrage  to  the 
feelings  is  well  settled  by  the  authorities,  and  is  not  op- 
posed by  the  case  of  Johismi  v.  JFclla,  Fargo  (t  Co.,  in  which 
this  court  went  uo  further  than  to  bold  that  mental  paiu,  as 
distinct  from  bodily  pain,  is  not  the  subject  of  compensa- 
tion in  a  case  where  the  injury  is  the  result  of  negligence, 
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This,  A8  I  have  endenvoreil  to  sbow,  is  not  a  case  of  negli- 
gence, but  of  willful  injury,  and  tlie  correctness  of  the  deci- 
Bion  in  Johnson  v,  Wella,  Fargo  dt.  Co.,  axfij  be  conceded 
without  any  impeachment  of  the  rulings  of  the  district  court 
upon  the  iustmctions  relating  to  the  rule  of  damages  in  this 
case. 

As  to  the  question,  whether  a  jury  in  awarding  vindic- 
tive damages  can  go  beyond  a  full  compeasatiou  to  the 
plaintiff  for  his  pecuniary  loss,  and  bodily  and  mental  suf- 
fering, and  add  a  farther  sum,  by  way  of  punishment  to  the 
defendant,  for  the  sake  of  example,  I  think  tlie  weight  of 
reason  and  the  best  considei'ed  cases  are  in  favor  of  restrict- 
ing the  award  to  compensation  to  the  plaintiff.  Of  course, 
the  amount  of  compensation  to  which  he  will  be  entitled 
will  depend,  in  every  case,  upon  the  circumstances  of  the 
injury,  and  in  case  of  gross  and  wanton  outrage,  heavy 
damages  would  be  allowed,  which,  while  they  would  go  to 
the  plaintiff  as  a  compensation,  would  operate  incidentally 
as  a  severe  punishment  to  the  defendant.  lu  this  sense, 
and  in  this  sense  only,  in  my  opinion,  is  it  proper  to  say 
that  a  defendant  may  be  punished  by  vindictive  damages. 

It  is  for  these  reasons  that  I  concur  in  the  opinion  that 
the  amount  of  damages  awarded  in  this  case  evinces  passion 
and  prejudice  on  the  part  of  the  jury.  If  the  injury  com- 
plained of  had  been  attended  by  any  special  circumstances 
of  wanton  injury,  five  thousand  dollars  might  not  have 
been  an  extravagant  verdict;  but  considering  the  facts 
proved,  it  certainly  was  excessive, 

Earll,  J.,  having  been  of  counsel  in  the  court  below, 
did  not  participate  in  the  foregoing  decision. 
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[No.  798.1 

KATE  A.  TWIST,  Eespokdekt,  v.  THOMAS  E.  KELLY, 
ET  AL.,  Appellants. 

'Whkh  '0»RCTioiia  TO  Btitbmbnt  on  Motion  fob  new  Tbial  uust  de  iudb 
IN  Tus  ConBT  OELow. — WLere  nn  ubjt^ctiou  ia  made  (□  tlio  considera- 
tion of  an  appeal  from  an  order  oVKmiliug  a  mutiou  for  iit^w  Liiiil  upon 
the  gronnd  that  it  does  not  nppenr  from  Oia  tranHcrijit  tbnt  liiu  Blate- 
ment  on  motion  (or  new  trial  was  filed  in  fima;  llttd,  thiit  tljia  court 
will  not  iiotico  s^cta  an  olijection  nQleBS  the  Iranticript  shows  that  it  wob 
mnde  in  (he  district  court. 

Dkliveiii  and  Chinqe  or  PoHsEsstoN  or  Pbbsonai.  rBopEnxr — Ildd,  npon 
the  itnthorilj  of  Gray  t.  fiuUiiwn  (10  Nev.  410),  that  the  evidence  in 
this  case  was  sufficient  to  analaiu  the  finding  of  immediate  deliier;  and 
aotaal  nnd  continued  change  of  posseeaion. 

AppEiL  from  the  District  Court  of  tbe  First  Judicial 
District,  Storey  coiiuty. 

This  was  an  action  brought  by  plaintiff  to  recover  tbe 
sum  of  three  thousand  dollars  damages,  alleged  to  have 
been  sustained  by  plaintiff  by  the  unlawful  act«  of  the  de- 
fendants in  seizing  upon  certain  personal  property  belong- 
ing to  the  plaintiff.  The  defendant,  Kelly,  as  sheriff  of 
Storey  county,  justified  the  seizure  by  virtue  of  a  certain 
writ  of  attnchmeut  to  him  delivered  iu  the  suit  of  A.  Louck 
V.  Wm.  Hoffman,  in  the  district  court  of  said  county.  The 
attachment  was  levied  upon  the  jiersonal  property  in  the 
United  States  restaurant. 

The  testimony  offered  upon  the  part  of  plaintiff  tended  to 
show  that  the  plaintiff.  Twist,  loaned  to  Hoffman  $1,000  iu 
July,  1875,  and  another  $1,000  in  August  1875,  that  on  the 
fifth  day  of  November,  1875,  Hoffman  executed  ami  deliv- 
ered to  plaintiff  an  agreement  to  convey  to  her,  iu  consider- 
ation of  the  said  sum  of  $2,000,  all  the  "fixtures,  furniture, 
provisions  ondother  articles"  in  the  United  States  restaurant, 
upon  demand,  unless  the  sum  of  $2,000  was  paid;  that  on 
tbe  eighth  day  of  December,  1875,  the  said  Hoffman  executed 
and  delivered  to  plaintiff  a  bill  of  sale  of  all  the  property  in 
the  restaurant,  and  plaintiff  then  endorsed  upon  the  note  of 
$2,000:  "Faidiufull,  Dec.  8,  1875";  that  the  sale  was  motlo 
about  one  o'clock  P.  M.  of  said  day;  that  the  plaintiff  then, 
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in  persou,  took  possession  of  tLe  personal  property  in  tlie 
restaurant,  and  remained  tliere  until  after  six  o'clock  in  tbe 
evening,  giving  instrnctions  to  the  clerk  and  directing  the 
steward  and  waiters  in  relation  to  tlie  business  of  tlie  res- 
tanrunt;  that  Hoffman  was  not  in  the  restaurant  after  the 
sale  was  made;  that  the  plaintiff  was  present  and  iu  posses- 
sion when  the  sheriff  levied  upon  the  property;  that  meats 
were  bonght  and  chained  to  the  plaintiff,  Twist;  that  plain- 
tiff employed  as  book-keeper  and  steward  the  same  persons 
that  had  been  acting  for  Hoffman;  that  she  assigned  as  a 
teafion  for  such  employment  the  fact  that  many  boarders 
who  worked  at  night  left  their  buckets,  and  they  were  em- 
ployed because  they  were  acquainted  with  the  business  of 
the  restaurant. 

On  the  ninth  day  of  December,  1875,  a  notice  was  pub- 
lished in  the  Enterprise  that  plaintiff  bad  purchased  the 
property.  A  notice  was  served  upon  the  sheriff  on  the  ninth 
day  of  December,  by  the  plaintiff,  claiming  to  be  the  owner 
of  the  properly  and  demanding  its  delivery  to  her.  The 
property  was  attached  by  the  sheriff  about  sis  o'clock  P.  H. 

The  jury  found  a  verdict  in  favor  of  plaintiff  for  S2665  19. 

J.  Jl.  Kitlrell  and  T.  W.  W.  Daviea,  for  Appellants. 

SiUinson  <&  Stewart  and  J.  A.  Sl^Jiena,  for  Respondent. 

I.  The  order  of  the  judge,  attempting  to  extend  tbe  time 
in  which  to  serve  statement,  or  for  motion  for  new  trial, 
should  be  stricken  from  the  statement  on  motion  for  new- 
trial.  An  appeal  from  the  judgment  only  brings  up  the 
judgment  roll.  (Comp.  Laws,  see.  126G.)  As  to  the  rec- 
ord which  comes  to  this  court,  an  appeal  from  order,  on 
motion  for  new  trial,  see  C.  L.  sec.  1258.  If  the  appellant 
wishes  any  fact  to  appear  of  record  other  than  that  which  is 
provided  for  in  the  sections  above  referred  to,  he  must  resort 
to  his  statement,  as  provided  for  iu  section  1393.  Appel- 
lants might  have  moved  to  con-ect  the  record  by  having  a 
proper  certificate  that  the  order  extending  the  time  was 
nsed  on  the  motion.  {Gregoj-y  v.  Frothhigltam,  1  Nev.  253; 
WeUietiy  v.  Carroll,  33  Cal.  549;   De  Johnson  v.  SepuUteda, 
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£  Id.  149;  People  t.  Sonshell,  10  Id.  83;  Freeborn  v.  Olaser, 
10  M.  337;  Slone  r.  Stone,  17  Id.  513;  Comp.  Laws,  seca. 
1393,  1401.) 

II.  Nothing  is  presnmed  in  favor  of  the  act  of  the  judge, 
aud  for  these  reasons:  the  order,  if  a  pnrt  of  the  record,  ia 
■void,  and  cuts  no  figure  in  the  case.  The  record  stauda  aa 
if  no  order  had  been  made.  {Kelier  r.  Chapman,  34  Cal. 
640.)  If  it  is  not  a  statement  at  all  such  as  the  statute  con- 
templates, the  objection  to  its  use,  as  such,  can  be  made  in 
this  court  in  the  first  instance.  (^McWUliama  v.  Uerschnian, 
6  Nev.  263.)  Statement  cannot  be  stricken  out  on  motion. 
It  is  error  to  do  so.  If  it  is  not  filed  in  time,  it  is  uo  state- 
ment at  all,  and  can  be  treated  as  such  at  any  stuge  of  the 
case.     {Culdencoody.  Peyser,  42  Cal.  111.) 

m.  The  assignment  of  errors  is  too  general.  {Squires  y. 
Foormav,  10  Cal.  298;  Fm-d  v.  HolUm,  5  Id.  319;  Ih-own  v. 
TvOes,  7  Id.  398;  PeopU  v.  Jocdyn,  29  Id.  562;  Pvo(it  v. 
Sichmond,  29  Id.  414;  Jlahonq/  v.  Van  Winkle  21  Id.  552; 
Wixon  V.  B.  R.  d  Auburn  W.  .t  M.  Co.,  24  Id.  3G7;  Widh  v. 
Fretton,  25  Id.  59;  MUlard  v.  Hathaway,  27  Id.  119;  Crow- 
ther  V.  Bowlaii/lson,  S7  Id.  376;  Barstow  v.  Newman,  34  Id. 
90;  Burnett  v.  Faclieco,  27  Id.  408.) 

ly.  The  facts  of  this  case,  as  to  the  transfer  and  continu- 
onschange  of  possession  of  the  property  in  question  bring  this 
case  fully  up  to  the  I'equirements  of  the  rules  laid  down  in 
nil  the  adjudged  cases,  and  is  a  stronger  case  in  this  respect 
than  either  of  the  cases  ot  Gaudelle  v.  Iravis,  or  Gray  v.  Sul- 
livan, 10  Nev.  416;  and  complies  fully  with  the  rule  laid 
down  in  Doake  v.  Brubalxr,  1  Nev.  218;  see  also  Campbell 
T.  Clarke,  2  Nev.  243;  SamneU  v.  Gorham.  5  C-il.  226;  Ford 
T.  Chambers,  28  Id.  13;  Grey  v.  Carey,  48  Id.  208. 

By  the  Court,  Beatty,  J. : 

This  is  one  of  those  cases  in  which  the  vendee  of  personal 
property  claims  damages  for  its  seizure  under  process  against 
the  vendor,  aud  iu  which  tiie  principal  question  is  whether 
or  not  the  sale  is  void  as  to  the  creditors  of  the  vendor,  by 
reason  of  the  want  of  immediate  delivery  or  actual  and  con- 
tinued change  of  possession,    l^he  plaintiff  recovered  jodg- 
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ment  iu  tbe  district  conrt,  and  the  defendants  appeal  from  Ibe 
judgmeot  uud  the  order  of  the  court  overruling  their  motiou 
for  a  new  trial.  The  respondent  objects  to  the  conBidera- 
tion  of  the  appeal  from  the  order,  on  tlie  ground  that  it  does 
not  appear  from  the  traoscript  that  the  statement  on  motion 
for  new  trial  was  file<l  in  time.  We  think,  however,  that 
for  more  than  one  reason  this  objection  cannot  be  sustained. 
In  the  first  place,  the  statement  contained  in  tbe  transcript 
does  not  purport  to  be  the  original  statement  filed  by  tho 
appellftut;  but,  on  the  contrary,  does  purport  to  be  the 
engrossed  statement  settled  and  certified  hy  the  district 
judge.  The  fact  that  it  is  certified  by  the  judge  to  be  a 
con-ect  engrossed  statement  proves  that  the  respoudent  must 
have  proposed  amendments  to  an  original  statement,  and 
this  was  a  waiver  of  any  objection  that  tlie  original  state- 
ment was  not  filed  in  time.  In  the  next  place,  the  tran- 
script contains  a  copy  of  an  order  made  by  the  district 
judge  before  the  time  for  filing  the  statement  had  expired, 
extending  the  time  for  filing  it,  and  it  appears  to  have  been 
filed  within  the  time  so  extended.  The  respondent,  it  is 
true,  contends  that  this  order  ia  not  properly  a  part  of  the 
record  of  the  case,  ond  must  be  ignored  because  it  does  not 
appear  to  have  been  used  or  referred  to  on  the  hearing  in 
the  court  below,  and  because  as  a  matter  of  fact,  it  was  not 
so  used  or  referred  to.  On  the  same  ground  she  objects  to 
the  consideration  of  a  number  of  other  papera  which  were 
on  file  in  the  di.strict  court  at  the  time  of  the  hearing,  and 
are  included  iu  the  transcript,  all  of  which  go  tD  show  that 
the  original  statement  was  filed  in  time.  Without  conceding 
the  correctness  of  the  position  of  counsel  with  respect  to 
these  papers^ — that  they  cannot  be  considered  lier&  because 
they  were  not  aduully  used  on  the  hearing  of  the  motion  in 
the  district  court,  and  are  not  indorsed  with  a  certificate  to 
that  effect,  we  say,  that  if  this  position  is  correct,  it 
proves  conclusively  that  his  objection  to  the  statement  was 
not  made  in  time.  If  he  had  objected  at  the  hearing  of  the 
motion  in  the  district  court  to  any  consideration  of  the  set- 
tled statement,  on  the  gi'ound  that  the  ori^jinal  statement 
had  not  been  filed  in  time,  all  the  papers  and  documents 
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onfilebeariugnpoii  that  question  Tvoiil<]  have  been  used,  and 
would  tlieE,  ou  Ilia  own  tlieoiy,  have  been  properly  included 
in  the  trauscript.  Bj  failing  to  make  the  objection  tlieu, 
when  it  might  have  been  met  by  the  appropriate  proofs,  he 
most  be  held  to  have  waived  it.  The  case  of  JSIc  Ji'illiama  v. 
JIasdirnan  (5  Xev.  363),  does  not  Bustaiu  bim  in  his  )>osi' 
tion  that  he  may  raise  the  objection  to  the  statement  in  this 
court  for  the  first  time.  We  are  quite  satisfied  with  tho 
correctness  of  the  decision  in  that  case,  but  it  is  not  appli- 
cable to  this.  There  the  objection  to  the  statement  was 
that  it  contained  no  specification  of  the  errors  relied  ou  by 
tho  moving  parly,  and  it  was  properly  held  "that  this  in- 
trinsic and  incurable  defect  might  be  taken  advantage  of 
at  any  time.  But  the  case  is  very  different  ivLeu  the  ob- 
jection is  based  upon  extrinsic  matters  which  must  be  de- 
cided upon  the  evidence  afforded  by  affidavits,  and  notices, 
and  orders  ,,and  other  documents  ou  file  in  the  district  court. 
In  one  cnse  there  is  nothing  to  be  decidetl  but  a  pure  ques- 
tion of  law,  arising  upon  and  fully  presented  by  tho  record. 
lu  the  other,  the  question  to  be  decided  isoneof  fact,  which 
can  be  investigated  nowhere  so  conveniently  as  in  the  dis- 
trict court,  and  ivhich  no  one  is  so  competent  to  decide, 
especially  in  cnse  of  a  conflict  of  evidence,  as  tlie  district 
judge.  It  ought,  therefore,  to  be  first  raised  in  tho  district 
court,  and  if  either  party  is  dissatisfied  with  the  decision  of 
that  court,  the  motion  to  disregard  the  statement  and  all 
the  evidence  adduced  upon  the  hearing,  can  be  made  a  part 
of  the  case  ou  appeal,  and  can  then  be  fairly  reviewed.  If 
there  is  no  question  as  to  the  regularity  of  the  steps  taken 
in  moving  for  a  new  trial,  it  is  desirable  on  grounds  of  con- 
venience, as  well  as  economy,  that  the  transcript  should  not 
be  encumbered  with  papers  which  serve  no  other  purpose 
than  to  show  that  the  moving  party  has  proceeded  regularly; 
and  we,  therefore,  take  occasion  to  midce  the  announcement 
that  this  court  will  not  notice  an  objection  to  the  statement 
on  motion  for  new  trial  based  upon  the  ground  taken  by  the 
respoudent  in  this  case,  unless  the  transcript  shows  that  the 
objection  has  been  mode  in  the  district  court,  and  the  mov- 
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ing  party  tlierebj  afforded  aD  opportanity  of  stipptying  the 
necessary  proofs,  if  they  exist. 

Upon  the  marits  of  tlie  case  presented  by  the  statemeDt 
on  motion  for  new  trial  there  is  little  to  be  said.  The  only 
point  urged  by  the  connsel  for  appellant  in  his  argament 
before  this  court  is,  that  the  evidence  did  not  show  a  snffi- 
cient  delivery  and  change  of  possession  of  the  goods  in  con- 
troTersj  to  bind  creditors  of  plaintiff's  vendor.  But  taking 
the  construction  given  by  tliis  conrt  to  the  provisions  of  the 
etatute  of  frauds  relating  to  this  subject  iu  the  case  of  Gray 
V.  Sullivan  {10  Nev.  416),  it  is  clear  that  the  evidence  was 
sufficient  to  sustain  a  finding  of  immediate  delivery  and  ac- 
tual and  continued  change  of  possession,  and  upon  the 
authority  of  that  case  the  judgment  most  be-affirmed. 

Judgment  and  order  affirmed. 


[No.  796.J 
A.   GAKRARD,   Eespondent,   v.  J.   B.   GALLAGHEB, 

Appellant. 

CoNTKsi'iis  EutonoH. — The  couteBt  (i>r  members  of  tbe  legislatare  can  only 
be  made  in  pnisaimce  of  the  proTiaions  of  the  Btatate,  (3  Comp.  L-  !635 
to  2560,  iDclnsiTe).  The  proceedtngB  are  Bpecial  and  under  onr  BtotDto 
the  conrtB  have  no  jnriidiction. 

Idbu — Seecul  Heuedt. — Where  the  statute  giTes&specM  remedy  it  mnst 
be  followed,  and  the  proceedings  thereunder  in  conleBted  election  cases 
are  Hnbstantially  different  from  tiny  common  Irv  remedy. 

Idbu— Cosm. — In  epeoial  proceedings  costs  will  not  be  allowed  except  by 
legislatiTe  action,  Nor  will  fees  be  given  to  the  officers  by  the  comts 
unless  specially  provided  fur  by  the  statate. 

Idku — Rehkdy  whebb  Found. — Ah  there  is  no  pro^ion  made  for  tbe  fee* 
of  officers  or  costs  expended  in  a  contest  for  mambera  of  the  legislatnre, 
the  remedy  is  left  entirely  to  the  discretion  of  the  legislatnre. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County. 

The  facts  ore  stated  in  the  opinion. 

IVIiitman  <!■  Wood,  for  AppelLint. 

I.  This  contest  is  a  special  proceeding,  and  where  its 
forum  is  a  court  proper,  do  further  jurisdiction  is  obtained, 
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or  power  granted,  tban  flows  directlj  from  tlie  laugaage  of 
Btatate.  {Dorset/  v.  Bat^-y,  2i  Cal.  449.)  No  costs  were 
recovered  at  common  law.  They  were  first  given  by  the 
Ktatute  of  OloDcester,  6  £dw.,  1  C.  1,  wliicli  bus  been  sab- 
stantially  adopted  in  tbe  Uuited  States.  {State  v.  Eiimi, 
41  m.  H.  238;  Bouvier's  Law  Diet.,  title  costs,  p.  370; 
Bacon's  Abr.,  Vol.  2,  title  costs.) 

II.  When  costs  are  allowed  by  tbe  statate  tbey  only  fol- 
low 11  judgment  in  favor  of  a  party.  It  would  be  necessary 
as  a  ground  of  recovery  even  under  a  statntoiy  right  to 
costs,  to  aver  and  sbow  a  favorable  judgment.  There  is 
no  necessity  to  bring  a  suit  for  costs,  as  tbere  is  a  very  plain 
and  speedy  way  to  collect  costs,  viz.,  to  issue  execution 
tberefor,  and  tbe  failure  so  to  do  in  tbis  matter  shows  tbe 
weakness  of  its  foundation.  The  truth  is,  tbe  contest  is  a 
public  matter.     (Afi/itw  v.  iTwZcfe)-,  43  Cal.  229.) 

T.  W.  JV.  Daviea  and  D.  J.  Lewis,  for  Bespondent. 

I.  Tbe  contest  of  plaintiff's  election  was  a  special  pro- 
ceeding in  the  nature  of  an  action  inier  partea,  instituted  by 
the  defendant  in  a  private  capacity  for  liis  own  benefit,  and 
upon  his  failure  be  becomes  responsible  for  costs.  (SearcTf 
V.  Ch-ow,  15  Cal.  117  et  aeg. ;  People  v.  Holden,  28  Cal.  123.) 

II.  Tbe  mere  fact  that  tbe  legislative  department  bas  ju- 
dicial authority  to  judge  of  tbe  election  and  qualifications 
of  its  own  members,  does  not  oust  the  jurisdiction  of  the 
courts  to  bear  and  determine  criminal  charges,  relating  to 
false  returns,  tampering  with  ballots  and  returns,  purchas- 
ing votes,  illegal  voting,  etc.  (2  Comp.  Laws,  2588  to  2595, 
inclusive;  Const.  Nev.,  art.  4,  sec.  10.)  Then  wby  should 
sncb  jurisdiction  to  bear  and  determine  au  action  on  t!ie  cam 
for  a  wrougful  and  groundless  contest,  instituted,  perhaps, 
through  malice,  by  a  defeated  candidate,  be  ousted  ?  Tbe 
legislature  bas  no  power  to  punish  for  such  ofienses;  its 
fnnctions  are  to  enact  laws,  not  to  execute  tbem.  An  at- 
tempt to  bear  and  determine  criminal  charges,  actions  in 
tort,  or  on  contract,  would  be  an  unwarrantable  usurpation 
of  judicial  authority.  (Const.  Nev.,  art.  3,  sec.  1.)  The 
legislature    has   no    power   to  bear    and   determine  or  to 
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provide  for  oflTeuses  and  misdemeanora  (except  for  con- 
tempt of  itself) ;  its  fuuctious  are  to  euact  laws,  not  to  exe- 
cnte  tbetn.  (Const.  Nev.,  art,  4,  sec.  1,  iibi  supra.) 

m.  Where  a  ease  is  tried  in  tbe  usual  manner,  between 
a  petitioner  claiming  bia  seat  and  tbe  sitting  member,  tbe 
parties  carrj  on  tbe  contest,  bnt  neither  of  them  recover 
any  costs  against  tbe  otiier.  (Cusli.  Pari.  Law,  77,  sec.  212.) 
Bnt  this  case  does  not  come  witliiu  tbe  rule,  for  tbe  reason 
that  the  contestants  abandoned  tlie  contest. 

rV.  Where  tbe  iuveHtigatioD  into  tbe  merits  of  an  elec- 
tion, or  tbe  rights  of  a  member  to  bis  seat,  is  set  on  foot  by 
the  assembly  itself,  and  not  at  the  solicitation  of  any  claim- 
ant of  the  seat,  tbe  assembly  either  defrays  tlie  expense 
out  of  its  contiiigent  fund  (if  it  has  one),  or  takes  measures 
to  obtain  the  passage  of  a  law  for  that  purpose.  (Cush. 
Pari.  Law,  77,  sec.  212.) 

In  tbe  case  under  cousideration,  l;be  investigation  into 
tbe  merits  of  tbe  election,  or  the  rights  of  tbe  member  to 
bis  seat,  was  not  set  on  foot  by  the  senate,  nor  were  the 
costs  incurred  under  the  direction  of  the  senate,  nor  in 
proceedings  bad  of  its  own  motion  before  it. 

V,  The  contestant  takes  oway  from  tbe  respondent  his 
right  to  look  to  tbe  senate  to  be  reimbursed  for  the  sums 
which  he  is  caused  to  pay  as  witness  fees  and  mileage,  and 
for  fees  of  officers,  in  tbe  matter  of  defending  in  said  con- 
test (Cnsb.  Pari.  Law,  77,  sec.  212),  by  instituting  the 
contest  in  a  private  capacity  in  his  own  name  and  for  his 
own  benefit  {People  v.  Holden,  28  Cal.  123);  also,  by  bis 
failure  to  prosecute  the  contest  before  tbe  senate. 

The  fees  and  mileage  of  sheriff,  clerk,  justices  of  the 
peace  and  witnesses  are  payable  in  advance  if  demanded, 
and  a  failure  to  so  demand  such  fees,  etc.,  if  sncb  failure 
occurred,  does  not  work  a  forfeiture  of  such  fees  and  mile- 
age on  the  part  of  such  officers  or  witnesses.  (Comp.  L., 
2735,  2737,  2739,  2742,  2746,  2753,  2548.)  The  assignee  of 
such  demands  acquires,  by  the  assignments  properly  made, 
the  same  rights  in  respect  to  said  demands  that  was  vested 
in  the  assignor. 
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By  the  Court,  Hawxet,  C.  J. : 

At  the  geiieral  election  in  1874,  the  respoDdent  was  elected 
to  the  oflGce  of  state  senator  in  Esmerakla  county.  The  ap- 
peHant,  pursuant  to  the  provisioua  of  section  52  of  the  act 
coDcerDiDg  elections  (2  Comp.  L.  2555),  filed  with  the  clerk 
of  said  county  a  statement  contesting  the  election  of  re- 
spondent. During  the  session  of  the  legislature,  the  state 
senate  indefinitely  postponed  the  wholo  subject-matter  re- 
lating to  said  contest.  (Journal  of  the  Senate,  1875,  54.) 
This  action  is  brought  to  reeovec  the  costs  expended  by  re- 
Bpondent  in  defending  said  contest  and  for  certain  sums  of 
money  alleged  to  be  due  certain  officers  who  perlormed  ser- 
vice therein  at  the  request  of  the  appellant,  their  claims 
Laving  been  assigned  to  respondent. 

The  first  count  in  the  complaint  is  for  the  costs  alleged 
to  have  been  expended  by  respondent  amounting  to  $223.75. 
The  other  counts  are  for  the  claimsassigned  to  plaintiff  (re- 
spondent herein)  amounting  to  $103. 

The  appellant  demniTed  to  the  firsi  count  of  the  complaint 
upon  the  ground  that  it  "does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  The  demurrer  was  overruled. 
Appellant  then  offered  to  allow  judgment  for  $1Q3,  the 
amount  of  the  assigned  claims,  which  was  declined  by  re- 
spondent. The  appellant  refused  to  file  an  answer,  and 
judgment  was  entered,  by  default,  in  favor  of  respondent 
for  the  full  amount  claimed,  viz.:  $336.75.  This  appeal  is 
from  the  judgment. 

The  aasiguments  of  error  are  as  follows:  "First.  Error 
in  law  in  the  overruling  of  defendant's  demun-er.  Second. 
Error  in  law  in  the  allowance  by  the  court  of  any  other  or 
greater  amount  *  *  *  than  defendant  had  offered  to  allow 
judgment  for." 

From  this  statement  it  will  be  observed  that  we  are  only 
called  upon  to  determine  whetberthe  respondent  is  entitled 
to  recover  tlje  amount  included  in  the  first  count  of  the 
complaint.  The  contest  for  members  of  the  legislature  c(in 
only  be  made  in  pursuance  of  the  provisions  of  the  statute 
couceruing  elections.     (2  Comp.  L. ,  2555-25G0,  inclusive.) 


b,  Cookie 


386  Garoabd  V,  GALLAOHEa  [Sap.  Ct: 

Opiaion  of  the  Court— Hawle;,  C.  J. 

The  proceedings  are  special  iq  their  character.  la  each 
contests,  under  our  Btatute,  the  courts  have  no  jurisdiction. 
It  is  a  well-settled  rule  of  law  that  where  the  statute  gives 
a  special  remedy  it  must  be  followed,  and  the  proceedings 
tliereunder,  in  contested  election  cases,  are  substantially 
different  from  any  common  law  remedy.  {Doisey  v.  Barry, 
24  Cal.  449;  Casgrave  t.  Howlaiid,  24  Cal.  457;  Keller  v. 
CJiapman,  34  Cal.  635;  French  v.  Ligldy,  9  Ind.  475;  Kiiox 
V.  Feeler,  17  Ind.  254;  SUUe  ex  rel.  Grisell  v.  Maiiow,  15 
Ohio  St.  114;  Peck  v.  WeddeU,  17  Ohio  St.  271;  O'Dochertij 
V.  Archer,  9  Tex.  295;  WrigU  v.  Fawcetl,  42  Tex.  203; 
Rogers  v.  Johns,  42  Tex.  339;  Commonivealth  ex  rel.  JUc- 
Cnrdij  V.  Leech,  44  Penn.  St.  332;  Selleck  v.  Common  Coun- 
cil of  South  Norwalk,  40  Oonu.  359.)  In  special  proceed- 
ings coats  will  not  be  allowed,  except  by  legislative  action. 
{Slalf.  V.  Kinne,  41  N.  H.  238;  Metier  \.  Easton  and  Amboy 
Railroad  Co.,  37  N.  J.  L.  223.)  Nor  will  fees  be  given  to 
the  officers,  by  the  oonrts,  unless  specially  provided  for  by 
the  statute.  {Town  of  Curhjle  v.  A'Aai^,  61  111.  71;  Ci-itten- 
deu  Count!/  V.  Ci-ump,  25  Ark.  235.) 

It  is  expressly  provided  by  section  45  that  in  a  contest  la 
the  district  court  in  relation  to  any  county  office:  "The 
clerk,  sheriff  aud  witnesses,  shall  receive,  respectively,  the 
same  fees  from  the  party  against  whom  the  judgment  is 
given  as  are  allowed  for  similar  services  in  the  district 
court."  (2  Comp.  L.  2548.)  And  where  sacL  contests  are 
made  in  the  courts  it  has  been  held  thut  a  citizen  by  insti- 
tuting a  suit  becomes  a  party,  and  is  responsible  for  costs 
if  he  fails.  (Searcjj  v.  Crow,  15  Cat.  122.)  But  there  is 
110  provision  made  for  the  fees  of  any  officer  or  witnesses, 
or  costs  expended,  in  a  contest  for  members  of  the  legisla- 
ture, lu  such  cases  the  remedy  of  the  parties,  under  the 
statutes  of  this  state,  is  left  entirely  to  the  discretion  of 
the  legislature,  and  to  that  tribunal,  instead  of  the  courts, 
the  respondent,  if  he  has  been  damped,  must  apply  for 
relief. 

The  judgment  appealed  from  is  reversed,  and  the  district 
court  directed  to  enter  a  judgment  in  favor  of  respondent 
for  one  hundred  and  three  dollars,  without  costs;  and  also 
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a  jadgment  id  favor  of  appellant  for  bis  costs  of  sait  subse- 
quent to  Ilia  oSer  to  allow  judgment,  including  tbe  costa  of 
this  appeal. 


[No.  7EE.] 

AIiEXAKDER  IiEPORT,  Kespoitoent,  v.  EDWARD  D. 
SWEENEY,  Appellant. 

Irbelktant  Tkstthony— Whk^  8B0UI.D  BH  SiBicKKH  Odi.— Where  DO  ob- 
jection ia  made  to  any  qnetitioD  Bsked  n  witDenn.  if  tbe  aoBirer  is  nut 
leHpODsive  to  tLe  qneation  or  not  relevant  to  the  iaanea  preaented,  the 
opposing  party  tihonlil  move  to  alrike  it  ont. 

Ii>m — Tbotikony  not  PuKJiiDrcui..— ^rlii,  that  nnder  (he  facts  recited  in 
the  opinion,  the  defeDdant  was  not  prejudiced  by  tbe  nnawer  of  tbe  wit* 
neaa  that  bs  cut  "all  the  wood  on  the  land  that  xronlcl  roll  into  the 
cfiSoti,"  aa  nnder  the  findinga  thia  question  was  wholly  immaleriiil. 

Inbutficikkci  of  Etisknoh  to  Kuffobt  thk  Findinob. — Where  it  uppeara 
to  thia  contt  that  there  is  aa  much  eTidence  la  aupport  the  fludiuga  in 
every  particalai  sa  there  ia  lo  oppoae  the  Qndinga  in  any  pnrtiaubir: 
Held,  that  thia  court  Till  not  disturb  the  j-.dfjment  of  the  lower  court. 

Appeal  from  the  Distriot  Conrt  of  the  Second  Judicial 
District,  Ormsbj  county. 

The  facts  are  sufficiently  stated  in  tbe  opinion. 

B.  M.  Clarke,  for  Appellant. 

.£^18  (£  King,  for  Respondent. 

By  the  Court,  Hawley,  C.  J. : 

This  is  an  action  to  recover  a  sum  of  money  alleged  to  be 
due  plaintiff  upona  written  agreementexecuted  by  the  plaiut- 
ifif  and  one  F,  Marcoal  aa  parties  of  the  first  part  (the  inter- 
est of  Marcoal  having  been  assigned  to  plaintifOi  "•^'^  ^-  ^■ 
Sweeney,  defendant,  as  party  of  the  second  part,  wlierein 
the  parties  of  the  first  part  agreed,  among  other  things, 
"  to  cut  all  the  wood  "  on  a  certain  tract  of  land  belonging 
to  the  defendant,  and  "not  to  cull  or  pick  the  timber  on 
said  land,  but  to  cat  tbe  timber  clean  as  they  go,  and  to 
make  into  cord-wood  all  the  standing  and  fallen  timber  suit- 
able for  merchantable  wood;"  also,  to  recover  certain  other 
small  amounts  for  goods,  wares  and  merchandise  sold  and 
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(lelivered,  and  for  money  loaned  and  advanced  to  defendunt, 
etc.,  in  all  amounting  to  the  sum  of  $4324.59.  Tlje  wood, 
when  cut,  was  to  be  placed  in  Big  Bend  Canon  so  that  it 
could  be  conveniently  loaded  upon  wagons.  The  defend- 
ant, among  other  things,  in  said  contract,  "agrees  to  pay 
the  said  first  parties  tlie  sum  of  four  dollars  and  twenty-five 
cents  ($4.25)  for  each  and  every  cord  of  good  merchnat- 
abla  cord-wood,"  and  to  make  the  payments  at  certain 
specified  times,  as  the  wood  is  cut  and  delivered. 

In  his  answer,  the  defendant  denies  that  the  parties  of  the 
first  part  complied  with  the  covenants  and  conditions  of 
said  agreement  on  their  part  to  be  performed,  and,  among 
other  things,  alleged  that  said  parties  "  failed  and  neglected 
to  cut  and  split  all  the  wood  agreed  in  said  contract  to  he 
cut  and  split  by  them  on  the  lands  mentioned  in  said  con- 
tract; and  that  they  cut  and  split  only  tlie  timber  that  was 
easiest  of  access,  and  only  such  as  was  easiest  to  be  made 
into  cord-wood;  and  that  there  is  now  standing  ou  the 
ground  timber  agreed  to  be  cut  in  said  contract,  suitable 
and  sufficient  to  make  seven  hundred  (700)  cords  of  good 
merchantable  cord-wood,  to  the  damage  of  "  defendant  in 
the  sum  of  two  thousaud  dollars,"  and  prays  judgment 
against  plaintiff  for  the  sum  of  $1960.00,  and  costs  of  suit. 
The  cose  was  tried  before  a  referei-,  who  found  a  judg- 
ment in  favor  of  plaintiff  for  the  sum  of  $3575.39  with 
costs  of  suit.  The  defendant  moved  the  district  court  to 
set  aside  the  report  of  the  referee,  and  for  a  new  trial.  This 
motion  was  denied.  Defendant  appeals  from  the  judgment 
and  from  the  order  denying  a  new  trial.  There  is  but  one 
poiut  in  the  record  that  is  excepted  to  and  assigned  as  an 
error  of  law.  During  the  trial,  the  plaintiff  testified,  that 
he  cut  "all  the  wood  on  the  land  that  would  roll  into  the 
canon,  and  what  is  left  would  not  roll  in."  This  was  ob- 
jected to  by  the  defendant  on  the  ground  that  the  written 
contract  specified  what  wood  was  to  be  cut.  No  objection 
was  made  to  any  question  asked  by  plaiutiff 's  counsel;  and 
if  this  testimony  was  not  responsive  to  any  questions,  or 
was  not  relevant  to  the  issues  presented,  the  defendaiU 
Bhould  have  moved  to  strike  it  out.     But  It  is  evident  that 
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defendant  was  not,  and  conid  not  have  been,  prejudiced  by 
this  answer. 

The  referee  iu  one  of  Lia  findings  states:  "That  there  is 
still  some  timber  Btandiiig  upon  the  tract  of  laud  des<:r4bed 
in  said  contract  that  has  not  been  made  into  wood  by  the 
plaintiff,  but  that  the  plaintiff  is  not  entitled  to  pay  to  the 
defendant  any  damages  for  not  converting  the  same  into 
cordwood  for  the  reason  that  the  dotendunt  failed  to  com- 
ply with  his  part  of  the  contract  in  not  making  the  payments 
as  he  agi-eed  to.  TVhether  the  timber  left  standing  would 
Lave  rolled  into  the  canon,  or  not,  was,  iu  view  of  this  find- 
ing, supported  as  it  is  by  the  testimony,  wholly  immnteriid. 
The  only  other  question  to  be  considered,  is  whether  the 
evidence  is  sufficient  to  justify  the  findings  and  the  judg- 
ment. The  defendant  specifies  several  particulars  wherein 
be  claims  that  the  evidence  i.s  insufficient  and  upon  which 
be  I'elies  for  a  reversal  of  this  case.  From  the  testimony, 
considering  it  iu  the  most  favorable  light  for  the  defend- 
ant, we  think  there  is  at  least  as  much  evidence  upon  the 
part  of  the  plaintiff  to  support  the  findings  iu  every  partic- 
ular as  there  is  upon  the  part  of  the  defendant  to  oppose 
the  findings  in  any  particular.  In  such  a  case  this  court 
will  not  interfere  with  the  judgment  of  the  lower  court. 

The  judgment  of  the  district  court  is  affirmed. 


[So.  817.] 

JOSEPH  DONDEKO,    Appellant,    v.    HENRY    VAN- 
SICKLE,   Resposdent. 

riBTinoM  OF  likVTta  HOW  MiDK.— The  district  court  vaa  order  a  parlitiuii  to 
bo  iDiide,  but  it  caDuut  it^iclf  itiako  thu  purtiliol^  except  iu  tliu  indirect 
modu  of  conniming  Iha  report  of  tlie  referees  ttpjiointrd  for  the  jiurpone 
of  cnrryiiig  cint  the  onirr  of  ]'nrtitioD. 

Idbm.— When  the  court  iltcides  in  faror  of  a,  ijnrtiliou  lieing  lunile,  it  shoiilil 
aiipoint  referees  und  direct  tliuu)  lo  divide  iind  miirii  out  Ibe  laud,  iu- 
cladiiig  the  improve uieutu  iuto  {lorcciit  of  equal  valat,  instead  of  mukint,' 
the  ilivihiua  into  purceU  oE  I'qaal  arta. 

Idem — Sevkhikcb  op  lupnuvE^iCNia. — k  Heveraace  naA  removal  of  improve- 
uieitls.  which  lire  a  part  of  (he  reiilly.  from  one  parcel  of  the  laud  to  an- 
other in  order  to  equalize  iheir  vulucu,  i.-i  nut  authorized  by  the  Ktatate, 
and  (Toold  geuendly  be  iujnrioas  to  the  iuterentti  of  tbe  co-tenants. 
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lorn. — If  llie  land  cannot  b«  divided  into  parcels  of  convpnient  shape  nnd 

situation  vilhont  throwing  the  valuable  imiiror amenta  into  ouo  tract, 
then,  unleBB  the  valne  o(  Ihe  land  in  the  other  trnct  ia  greater  (hau  the 
oue  on  iTbich  the  imprOTemeDts  nre  uinateil,  it  sbould  be  iucieosed  in 
area  nntil  it  is  eqaal,  qoautity  and  quality  oonudeTei],  to  the  remaining 
tract,  vith  the  improvemeuta  inoladad. 
Idkh — Pebsonu.  Pbopebtt. — A.  decree  ordering  a  partition  of  certain  per- 
sonal property,  not  mentioned  in  the  pleadings  is  clearlj  erroneons. 

Appeal  from  the  District  Court  of  the  Second  Jadioial 
District,  Douglas  County. 

The  facts  ore  stated  in  the  opinion. 

Ellis  (k  King,  for  Appellant. 

I.  The  interlocutor;  decree  \&  made  without  authoritj, 
aud  in  excess  of  tlie  jurisdiction  of  the  court.  Sections 
277  to  280  of  the  civil  practice  act  outline  the  course  of 
procedure  fully  and  distinotlj,  where  partition  and  not  a 
sale  is  ordered.  Tbe  decree  strips  tbe  referees  of  their 
judicial  functions  and  makes  tliem  the  unreasoning  puppets 
of  tbe  court.     {Broion  v.  Bidkdy,  11  Ouah.  168.) 

The  reasoning  addressed  to  the  court,  that  because  it 
was  competent  in  the  district  court  to  set  aside  any  report 
of  the  referee,  tliut,  therefore,  it  was  competent  in  the  court 
to  do  the  work  of  the  referees,  if  followed  to  its  legitimate 
conclusion,  would  establish  the  proposition  that  because 
this  court  can  reverse,  affirm,  or  modify  a  judgment  of  a 
district  court,  that  it  might  therefore  try  the  same  cause 
in  the  first  instance. 

The  question  as  to  how  the  land  could  be  divided,  that  ia 
as  to  where  the  lines  should  run  and  area  to  be  appor- 
tioned or  partitioned  to  each,  was  not  an  isstie  in  the  case, 
and  therefore  neither  pai-ty  was  called  upon  to  meet  it,  and 
this  court  will  not  assume  that  any  evidence  was  given  upon 
this  point.  (Freeman  on  Co-tenancy  and  Pailitiou,  sees. 
518  to  522.) 

II.  The  preliminary  decree  is  erroneous  in  this,  that  it 
provides  for  the  removal  of  certain  buildings  from  oue  part 
of  the  laud  to  another  part.  It  is  no  more  in  the  power  of 
the  court  or  referees  to  make  this  order  or  decree,  than  it  is 
to  order  the  same  buildings  razed  or  destroyed  by  fire. 
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m.  The  order  is  erroneous  in  this,  that  it  acts  upon  and 
decrees  the  partition  of  certain  personal  property;  which 
property  is  neither  mentioned  in  any  of  the  pleadings  in 
the  cause,  nor  within  the  purview  of  the  atatate  ander 
vhich  the  proceedings  are  takes,  which  is  appHcable  alone 
to  realty. 

77idmas  If.  Wells,  for  Bespondent. 

I.  Unless  there  is  error  apparent  on  the  face  of  the  in- 
terlocutory decree,  both  most  be  affirmed,  as  no  motion 
was  made  for  a  new  trial,  and  no  statement  or  assignment 
of  errors  is  made  in  the  case.  (See  Fr.  Act,  sees.  330  to 
337.) 

II.  If  the  court  below  misconstrued  the  provisions  of 
the  statute  in  making  the  order  as  to  how  the  land  should 
be  divided,  yet  aa  no  wrong  to  appellant  is  shown,  or  even 
asserted,  and  as  re-partition  would,  presumably  result  as  in 
the  first  instance,  the  court  should  not  reverse  the  case. 

A  judgment  in  a  civil  cause  will  not  be  reversed  simply 
because  nf  technical  error,  if  no  prejudice  be  shown,  nor 
right  be  infringed  nor  damage  suffered. 

In  support  of  these  views  counsel  cited  the  following 
authorities:  Sealev.Sota,  35  Cal.  102;  Eaetmgs  v.  Cun- 
miigham,  36  Cal.  649;  Began  v.  McMahon,  43  Col.  625. 

By  the  Court,  Beatty,  J. : 

The  parties  to  this  action  are  co-tenants  of  a  tract  of  land, 
cud  the  suit  is  for  a  partition  or  sale  of  the  common  prop- 
erty. There  was  an  interlocutory  decree  ordering  a  parti- 
tion and  appointing  referees,  and  a  final  decree  confirming 
their  report  of  the  partition  made.  The  plaintiff  appeals 
from  both  decrees. 

The  interlocutory  decree,  after  reciting  the  finding  of  a 
jury  (impaneled  to  try  that  issue),  that  partition  can  be 
made  without  prejudice  to  the  owners,  proceeds  as  follows: 
"Wherefore,  in  accordance  with  said  verdict  (the  court 
having  personally  viewed  the  land  and  premises  iu  contro- 
vei-sy,  and  being  satisfied  therefrom  and  from  the  evidence 
in  the  cause  given  at  the  trial  thereof,  that  said  verdict  is 
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correct,  and  that  said  laud  can  be  divided  into  two  equally 
vtiluable  tracts  or  parcela  of  land,  without  great  prejudice 
to  the  owners  thereof,  and  that  none  of  the  iniprovemeuts, 
except  outside  fences,  are  of  mach  value  where  they  ore), 
it  is  ordered,  adjudged  and  decreed  by  the  court  that  said 
land  and  premises  in  controversy,  including  the  imjirove- 
meuts  on  said  land,  can  be  divided  into  two  equally  valu- 
able tracts  or  parcels  of  land  and  improvements  without 
great  prejudice  to  the  owners  thereof,. the  parties  to  this 
action,  wlio  each  own  one  undivided  half  thereof,  and  that 
such  partition  ought  to  be,  and  shall  be,  mode  as  follows; 
A  direct  line  shall  be  run  .through  said  land  from  east  to 
west  and  from  west  to  east,  in  such  manner  that  one-half  of 
said  land  will  lie  aud  be  north  of  said  direct  line,  and  the 
other  half  of  said  land  south  of  said  direct  line,  and  said 
improvement  on  said  land  in  controversy  shall  be  divided 
and  partitioned  between  said  parcels  of  land  and  the  owners 
thereof,  and  disposed  of  as  follows:  All  fences  standing  on 
the  exterior  limits  or  boundary-lines  of  said  laud  shall  re- 
main as  they  are;  the  yellow-colored  dwelling-house,  the 
milk-honse  or  cellar,  and  the  smaller  of  the  two  burns  shall 
belong  to  and  be  removed  by  the  party  who  shall  iu  this 
partition  get  and  own  the  north  half  or  parcel  of  said  land; 
the  other  dwelling-house,  the  out-houses,  the  largest  of  the 
two  barns  and  the  two  corrals,  which  are  on  the  south  half 
or  parcel  of  said  laud  adjoining  said  barn  ou  the  north,  shall 
go  with  said  half  or  parcel  of  said  land,  and  belong  to  the 
party  who,  in  this  partition,  shall  get  and  own  said  soath 
half  or  parcel  of  said  land  iu  controversy,"  etc. 

The  appellant  objects  to  this  decree  ou  the  grounds: 
First,  that  the  coort  exceeded  its  jurisdiction  iu  making  the 
partition  itself  instead  of  leaving  it  to  be  done  by  the 
referees;  and,  second,  that  even  if  the  court  had  possessed 
the  authority  to  make  the  partition,  it  pioceeded  in  this 
instance  upon  an  eiToneons  principle.  Both  points  are  well 
taken :     , 

First.  The  court  can  order  a  partition  to  be  made,  but  it 
cannot  itself  make  the  partition  except  in  the  iudirect  mode 
of  con&ming  the  j-eport  of  the  referees  appointed  for  the 
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purpose  of  carrying  out  tlie  order  of  partition.  lu  this  case  it 
was  settled  by  the  pleadiugs  that  tlie  Inntl,  iDcludrng  tlie  im- 
proveiueuts,  was  common  property,  belonging  nn  umllvideil 
Lalf  to  each  party,  and  there  seems  to  have  been  iiothing 
for  the  court  to  decide  preliminary  to  the  interlocutory  de- 
cree except  the  question  whether  the  land  should  be  jmrti- 
tioned  between  the  parties  or  sold,  and  the  proceeds  di- 
vided. Having  decided  in  favor  of  a  partition,  tlie  court 
should  have  appointed  referees,  aud  directed  them  to  divide 
and  mark  out  tbe  land,  including  the  improvements,  into 
two  parcels  of  equal  value,  instead  of  making  tbe  diviaiou 
itself  into  two  parcels  of  equal  area. 

Second.  We  are  not  aware  of  any  precedent  for  requiring 
a  severance  and  removal  of  improvements  which  are  a  part 
of  the  realty  from  one  parcel  of  the  land  to  another  in  order 
to  equalize  their  values,  and  we  think  such  a  course  would 
be  generally,  if  not  always,  injurious  to  the  interests  of  the 
co-tenants.  If,  in  carrying  out  an  order  of  partition  in  a 
case  like  this,  the  land  cannot  bo  divided  into  parcels  of 
convenient  shape  and  situation  without  throwing  nil,  or  the 
more  valuable  portion  of  the  improvements  into  one  tract, 
then,  unless  the  value  of  the  land  in  the  other  tract  is  greater 
than  in  tbe  one  on  which  the  improvements  are  situated,  it 
should  be  increased  in  area  until  it  is  equal,  quantity  and 
quality  considered,  to  the  remaining  tract,'with  tho  improve- 
ments included.  The  statute  (C.L.  sees.  1328-9^0-41),  and 
the  autliorities  cited  in  the  briefs  of  counsel,  sustain  these 
views,  and  upon  the  grounds  stated,  and  for  tho  additional 
reason  that  the  decrees  order  a  partition  of  certain  per- 
sonal property  not  mentioned  in  the  jileadings,  the  interloc- 
utory decree  must  be  reversed,  and  as  the  final  decree 
merely  carries  tbe  interlocutory  decree  into  effect,  that  must 
be  reversed  also. 

It  is  ordered  that  the  final  decree  be  reversed,  and  tho 
interlocotory  decree  also,  in  so  far  as  it  attempts  to  make  a 
partition ;  and  the  eause  is  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  espressed. 
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[No.  805.] 

DAYTON  GOLD  AND  SILVER  MINING  COMPANY, 
Petitioner,  v.  "W".  M.  SEAWELL,  DraTiiicT  Jcdoe, 


UiHiHa  iUD  MiLLiNo  AcT,  CoHBf iTi/ riowAi.  —The  net  eotitlad,  "An  Mt  to 

eneoaragu  the  mioiug,  milling.  smeltiDg,  or  oth^r  ledauliou  of  oreit  iu  th« 
State  dI  Nerada,"  approved  Uarch  1,  18T6  (Stut.  IB75,  111),  in  coDsli- 
tntioual. 

EmNKHT  Domain— Public  TJbe.— When  the  IcgiHlative  power  of  appropria- 
tion of  tba  private  property  of  a  cilizeu  is  nttemptcd  to  be  eieteisHl.  tho 
tme  test  of  its  Taliilily  is,  whether  or  Dot  the  use  for  which  the  prop^rtT 
is  to  he  appropriated  is  a"pTibliciiBe,''  withtu  the  meaQingof  these  words 
as  Qaeil  iu  eectjon  8.  article  1,  of  the  state  consUtntiou. 

Idui— Dkcibiuk  or  LBOtsLinrBa  hot  nHu..>-The  declaration  h;  the  legis- 
latare  that  the  parpoaea  named  in  the  act  are  "  to  be  for  the  pnbUo  UM, 
anil  the  right  of  eminent  domain  may  be  eietciaed  therefor,"  is  not  con- 
olnaiTe  Dpou  the  courts. 

Id«k— DoDDTFtrL  CoKBTKPcrnoH.- Allhongh  the  action  of  tho  Ipgislature  is 
not  flual.  its  decision  upon  thin  point  ia  to  be  Irented  by  the  conrts  with 
the  coQHideration  which  is  dne  to  a  co-ordinate  depxrtmpat  of  the  Klate 
government,  and  in  case  of  a  reBsoDublu  doubt  as  to  the  meaning  of  the 
words  the  conatriictiou  given  to  them  by  the  IrgialHture  ought  to  pn-Tail. 

WlSDOu,  FtiLioY,  AND  EiFKCiKKCT  OF  TBK  Law.— The  legislative  and  exscn- 
tivB  deparlQieols  of  (he  stale  yoveinment  are  the  aole  judges  of  the 
wisdom,  policy,  Justice  or  ei|iedieiioy  of  n  law. 

Idim- PoWKB  OP  CocuTB.— It  la  Only  io  cBHea  where  the  tedeml  or  state 
conatitntionlimitsthelpgiKUtiTupowm,  ondcuutrolsthe  wilt  of  the  legis- 
lature by  a  ]>ar{imount  law,  that  coiirtH  aca  imtborized  to  interfere  and 
declare  any  legjalalivo  enactment  void. 

EiiniKBT  Domain- Ukani MO  or  thk  Wovn  "Pdhlio  Ubk." — In  conetruiug 
the  loenDing  of  the  words  "publioose,"  naooutained  in  (he  cunBtiiniton 
of  thU  stale:  7WJ,  lint  any  appropriation  of  privnte  proptTly  under  the 
right  of  eminent  domain,  for  nay  purpose  of  great  public  benefit,  interest 
or  advantage  to  the  commanity,  in  a  tskin;:;  for  n  pnblio  nae. 

iDBM^NKcrasnr  miiot  Eiiffr.~Tho  object  for  which  private  property  is  to 
be  taken  must  not  only  be  of  great  pnbtlc  Iwnr&t  and  for  the  panunoant 
iutercBts  of  the  community,  but  the  necessity  must  exist  for  the  eier- 
ciso  o(  the  right  of  eminent  domaiu. 

Idbu— WaBH  THE  Powiin  CAN  DI  ExEncXHKD.— The  eiercinc  of  the  power 
of  eminent  domain,  even  for  uses  confessedly  for  the  public  benefit,  can 
only  be  resorted  to  when  tho  benefit  which  is  to  resnlt  Io  the  public  ia 
of  paramonut  importance  conipftre<l  wilh  the  iuiliviijtial  loBn  or  inton- 
TBuience.  and  then  only  after  an  ample  and  eettnin  provision  has  boea 
made  for  it  just,  full  and  adequate  compensation  to  the  citizen  whoaa 
property  is  to  be  taken. 
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Obioinal  application  before  tlie  Supreme  Court  for  a  writ 
of  peremptory  maudamas. 

The  facta  are  stated  in  thd  opinion. 

JVktttnan  dk  Wood  and  O.  J.  Sillyer,  for  Petitioner. 

I.  The  proceediogs  provided  by  the  etatate  in  question 
ore  identical  with  tlioae  held  to  be  constitutional  foi-  the  ex- 
ercise of  eminent  domain  and  taxation  in  case  of  railroads 
in  this  state.  (Gibswi  v.  JUaxw,  5  Nev.  282;  Elliot  t.  Vd  T. 
It.  It.  Co.,  Id.  358;  V.  <t  T.  R.  B.  Co.  v.  Henry,  8  Id.  1G5.) 
The  method  then  being  correct,  the  only  question  is  us  to 
th©  right.  It  is  generally  couceded  that  private  property 
may  not  be  taken  by  legislative  action  for  private  purposes; 
iu  fact,  wo  have  fonnd  but  one  authority  to  the  contrary 
(^Harvey  v.  Thomdk,  10  Watts.  64) ;  yet  there  is  no  reason 
for  the  rule,  and  we  contend  that  the  logical  conclusion 
should  be  otherwise.  And  first,  the  constitution  of  the 
United  States,  so  often  called  to  the  aid  of  the  rule,  baa 
nothing  to  do  with  it.  The  £ftii.  amendment  to  the  federal 
constitution  affects  only  federal  legislation,  and  does  not  in 
any  manner  control  that  of  the  several  states.  {Batron  v. 
CUy  of  Baltimore,  7  Pet.  273;  Fox  v.  SUde  of  Ohio,  6  How. 
449;  Withers  v.  Buddey,  20  Id.  90.)  So  then  we  have  only 
to  consider  the  effect  of  the  state  constitution  upon  the 
proposition. 

It  is  universally  couceded  that  the  constitution  of  a  state, 
touching  the  legislative  branch,  is  a  limitation,  not  a  grant 
of  power;  and  that  the  legislative  power  is  unlimited,  save 
as  so  circun] scribed.  {Gibson  v.  Mason,  5  Nev.  283;  Leitven- 
lomih  County  v.  Mittei;  7  Kan.  479.)  If  this  be  so,  and 
there  is  no  doubt  upon  that  point,  what  shall  prevent  a 
legislature  from  taking  private  property  for  private  use? 
Is  it  because  it  Mould  be  a  viohitiou  of  a  natural  right? 
Alany  legislative  powers  are  such,  and  it  is  well  held  tlial  it 
will  not  do  to  make  this  chiim  as  against  a  writteu  constitu- 
tion. {Butler  v,  I'ahner,  1  Hilt,  324;  Bennett  v.  Boijys,  I 
Baldwin,  74;  Cochran  v.  Van  Surlay,  20  Weud.  3-Sl;  Valder 
V.  Bidl,  3  Dallas.  386;  Gibson  v.  Mason,  5  Nev.  295.) 
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No  implied  pioliibitioo  cnn  properly  be  drawn  from 
the  langntige  of  tbe  coDstitutiou.  It  is  udmitted  on  till 
liands,  tbut  the  gitit  of  biicIi  language  ia  iu  tlio  prubibitiou 
to  take  private  property  for  pnbliu  use  without  compenmition. 
So  tbe  only  prohibition  which  can  pro^wrly  be  inferred 
nguinst  taking  private  property  for  private  use,  if  any  may 
be,  is  that  such  .property  sbiiU  not  be  taken  for  such  use 
without  compensation.  This  we  claim,  against  tbe  great 
weight  of  authority  to  tho  contrary,  is  the  only  logical  cou- 
clnsiou.  So  if  the  statute  in  questiou  does  take  private 
property  for  private  use,  still,  as  it  provides  com/iejwa/tow,  it 
is  not  uuconstitntionid.  But  it  is  not  necessary  for  the  pur- 
pones  of  this  case  to  assume  this  extreme  grouud,  though  it 
be  clearly  correct.  The  statute  declares  in  terms  that  tho 
use  for  which  tb©  property  is  sought  to  be  taken  by  peti- 
tioner is  a  public  use,  being  that  of  mining.  This  should 
be  conclusive  (Potter's  Dwarris  on  Statutes,  384,  sec.  1); 
or  if  not  absolutely  conclusive,  still  of  such  great  weight, 
that  unless  the  use  be  clearly  private,  courts  will  not  inter- 
fere with  tlie  legislative  decision.  {UnUed  Stales  v.  Harris, 
1  Sumner,  42;  Beehman  V.  Bar.  &  Sch.  It.  R.  Co.,  3  Paige, 
45;  Vurkk  v.  Smilh,  fi  Id.  137;  Mutlvr  of  J\nomei,(/,  30  N. 
T.  174;  Battkheadv.  Broion,  25  Iowa,  5i6;  Olmslmii  v.  Camp, 
33  Conu.  532;  Todd  v.  Austin,  34  Id.  78;  Talhi<t  v.  Hudson, 
16  Gray,  417;  Wateym'rks  Co.  v.  Bnrkluirt  el  «/.,  41  Ind. 
379;  Kent's  Com.,  vol.  2,  12tb  ed.,  340,  uote.) 

II.  Within  the  meaning  of  the  law  of  eminent  domain, 
land  is  taken  for  the  public  use,  wheuever  its  taking  is  for 
the  general  public  advautage.  In  addition  to  the  authori- 
ties cited  iu  the  opinion,  counsel  refer  to  the  following: 
(Cooley  on  Taxation,  77;  Ash  v.  Ciimmiiiga,  50  N.  H,  591; 
Jordan,  v.  IFooiiwaTd,  40  Maine,  317;  Bnrgeea  v.  Ula,k,  13 
Ired.  109;  Crenshaw  v.  Stale  River  Co.,  6  Raud.  245;  Scud- 
der  V.  Trnsteet  Dd.  laUs  Co.,  1  Sant.  N.  J.  094;  'hiibiit  v. 
Macldin,  4  B.  Monroe,  497;  Matler  Central  Park,  63  Barb. 
282;  Brooklyn  Pnrk  Commissioiiers  v.  Armslroiiff,  45  N.  Y,' 
234;  County  Court  v.  Greenwooil,  58  Mo.  175;  midrdk  v. 
Lowell,  11  Gray,  345;  Lumhardy.  Sfeorjis,  4  Cush.  60;  Bar' 
den  T.  Stein,  27  Ala..  104;  RedduU  v.  Bryan,  14  Md.  444; 
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People  V.  Neainiig,  27  N.  T.  306;  Anchraon  v.  Kerne  Drain- 
age Co.,  14  Ind.  199;  Miller  r.  Craig.  3  Stock.  N.  J.  175; 
Diiiyleij  v.  Boston,  100  Muaa.  544;  Sessions  v.  CnoiMlton,  20 
Ohio  St.  349;  EdwnrOay.  Slonington  Cemetery  Ass.,  20 Conn. 
466;  Case  of  Pocopson,  16  Penu  St.  15;  Sfeveus  v.  WfiUcer, 
15  La.  An.  577;  li  re  Ml.  Washington  li.  R.  Co.,  35  N.  H. 
134.)  All  of  the  purposes  allowetl  in  these  different  cases 
oome  properly  under  tli©  rule  quoted,  for  that  tliey  contrib- 
utetl  iu  Bome  degree  to  the  pablic  welfare,  pleasure,  neces- 
sity, or  eonvenieuce.  If  these,  or  any  of  these,  cau  prop- 
erly be  upheld,  how  much  more  the  present  case,  involving 
the  pursuit  of  mining,  which  directly  affects  all  the  people 
of  Nevada;  without  which  there  would  be  uo  Nevada. 

De  Long  d:  Belknap,  Stonekill  <£  Foole,  and  Tliomas  11. 
Wells,  for  Bespondent. 

I.  The  iiiiture  of  the  use  to  which  the  legislature  may 
dedicate  the  property  of  a  citizen,  is  not  established  by  the 
name  which  thej-  give  to  it,  but  is  an  inherent  and  insepnr- 
ble  quality  or  characteristic  which  cannot  be  changed  how- 
ever it  bo  denominated.  (Bloodgood  v.  M.  <h  11.  R.  R.  Co., 
IS  "Wend  G2.)  The  right  of  a  state  government  to  take  pri- 
vate property  for  private  uses  is  not  only  contrary  to  the 
principles  of  Magna  Cbarta  and  the  very  life  of  republican 
institutions,  but  if  the  maxim,  "eTpressio  vniiis,"  "exrhisio 
alleiius,"  is  of  any  force,  is  contrary  to  the  express  provis- 
ion of  the  state  constitution.  "It  is  prohibited  to  the  gov- 
ernment of  the  state  even  in  its  sovereign  capacity  to  tako 
private  property  except  for  public  uses,"  consequently  it  is 
not  in  the  power  of  the  legislature  to  authorize  private  prop- 
erty to  be  taken  for  any  other  purpose.  {Vloodgood  v.  M. 
&  U.  R.  R.  Co.,  18  Wend.  63.) 

II.  It  is  established  by  principle  and  authority,  that  the 
provision  iu  the  constitution  of  this  state,  "that  private 
property  shall  not  he  taken  for  public  use  without  just  com- 
pensation having  been  first  made  or  secured,"  prohibits  the 
legislature  fram  taking  private  property  for  public  uses, 
without  the  consent  of  the  owner,  even  if  compensation  is 
made.     "In  no  case  can  private  property  be  taken,  even 
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^here  just  compensation  ia  paid  except  for  public  uses." 
(Gibson  V.  Mason,  6  Nev.  285;  Taijlor  v.  Porler,  i  Hill,  140; 
Banlchfad  y.  Bromn,  25  Iowa,  540;  l)fler  v.  Beacher,  44  VL 
648;  Bunn  t.  Bergen,  2  Selden,  366;  Wiikinaon  t.  Ldaud,  2 
Petera,  627;  2  Kent's  Com.  340;  Cooley's Const.  Lim.,  530-2; 
Sedgwick's  Const.  Law,  155.)  It  is  onlj  ou  tlie  ground  that 
tlie  public  have  the  right  to  the  use  of  railrouds,  bridges, 
wharves,  and  the  like,  that  private  property  can  be  con- 
demned for  those  uses. 

Ill,  Statutes  similar  to  the  statute  under  which  the  peti- 
tioner claims  the  right  to  take  the  property  of  the  defend- 
ant bnve  been  held  unconstitutional  in  the  following  coses, 
viz.:  GiUan  v.  Hvlchinson,  16  Cal.  153;  Reeves  t.  Treasuref 
of  Wood  Co.,  8  Ohio  St.  R.  344;  Tyhr  v.  Beadier,  44  Ver- 
mont, 648;  seealso  dissenting  opinion  in  Newcowb  v.  Smith, 
2  Pinney,  140;  RadtU-ll  v.  Bryan,  14  Md.  144. 

By  the  Court,  Hawlet,  C.  J. : 

The  petitioner  applies  for  a  writ  of  mandamus  to  compel 
tlie  respondent,  as  district  judge  of  the  third  judicial  dis- 
trict, to  forthwith  proceed  to  hear  a  certain  petition  by  it 
filed  and  presented  under  the  provisions  of  the  statute  of 
this  state  entitled:  "An  act  to  encourage  tlie  mining,  mill- 
ing, smelting,  or  other  reduction  of  ores  in  the  State  of 
Kevada"  (approved. March  1,  1875),  wherein  it  is,  among 
other  things,  alleged  that  petitioner  desires  to  acquire  a 
strip  of  land  in  possession  of,  and  claimed  by,  one  James 
■Waddell;  tliat  it  is  necessary  for  petitioner  to  obtain  this 
land  iu  order  to  transport  the  wood,  lumber,  timbers  and 
other  materials  to  enable  it  to  conduct  aijd  carry  on  its 
business  of  mining;  and  petitioner  therefore  prays  that  re- 
spondent may  be  compelled  to  appoint  commissions,  whose 
duty  it  shall  be  to  determine  and  assess  the  compensation 
to  be  paid  for  such  land,  and  in  all  respects  to  proceed  and 
make  such  orders  as  may  bo  necessary,  or  proper,  in  pur- 
suance of  the  pi-oviaious  of  said  act.  The  respondent  re- 
fused to  act  in  the  premises,  because,  ia  his  judgment,  the 
act  in  question  is  unconstitutional  and  void.  He  claims 
that  the  act  is  in  direct  violation  of  the  provision  of  section 
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eight,  article  one,  of  tLe  constitutioD,  whicli  declares  tbat 
iio  persou  shall  be  "deprived  of  life,  liberty  or  property, 
without  dae  process  of  lnw;  nor  shall  prlvute  property  be 
taken  for  public  use  without  just  compensation  huviug  beeu 
first  mftde  or.secured." 

The  law,  in  our  judgment,  is  well  settled  that,  under  this 
provision  of  the  contititutioii,  private  property  cannot  be 
token  for  a  private  use.  The  property  of  a  citizen  can  only 
be  taken  by  an- act  of  the  legislature  for  a  public  use,  when 
a  necessity  exists  therefor,  and  when  com)>eusatiou  to  the 
owner  has  first  been  made  or  secured.  "Whenever,  there- 
fore, the  legislative  power  of  appropriation  of  the  private 
property  of  a  citizen  is  attempted  to  be  exercised,  the  true 
test  of  its  validity  is,  whether  or  not,  the  use  for  which  the 
property  is  to  be  appropriated  is  a  "public  use,"  within 
the  meaning  of  these  words  as  used  in  the  constitution. 

The  first  section  of  the  act  in  question  declares  that  "the 
production  and  reduction  of  ores  are  of  vital  necessity  to 
the  people  of  this  state;  are  pui'suits  in  which  all  are  in- 
terested and  from  which  all  derive  a  benefit;  so  the  mining, 
milling,  smelting,  or  other  reduction  of  ores  are  hereby 
declared  to  be  for  the  public  use,  and  the  right  of  eminent 
domain  may  be  exercised  therefor,"     (9tat.  1875,  111.) 

It  is  contended  by  petitioner  tliat  this  declaration  of  the 
legislature  is  conclusive  upou  the  courts;  in  other  words, 
that  it  is  not  within  the  legitimate  province  of  the  judiciary 
to  control  the  judgment  or  decision  of  the  legislature. 
There  are  some  very  respectable  opinions  which  tend  to 
support  this  view;  but  the  decided  weight  of  the  authorities 
as  well  as  reason  is  against  it.  As  we  construe  the  provis- 
ion of  the  constitution,  there  is  a  limit  upon  the  exercise 
of  legislative  power  which  prohibits  that  body  from  enact- 
ing any  law  which  takes  the  property  of  one  citizen  and 
gives  it  to  onother  for  a  private  use,  and  if  the  legislature 
has,  in  the  passage  of  this  act,  gone  beyond  this  limitation 
it  is  the  clear  and  positive  duty  of  this  court  to  declare  the 
act  unconstitutional  and  void.  But  in  this  connection  it 
must,  as  we  think,  he  admitted  that  although  the  action  of 
the  legislature  is  not  final,  its  decision  upon  this  point  is  to 
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be  treated  by  tbe  courts  ^itli  the  consideratioa  wbicli  is 
due  to  a  co-ordinate  dcpnrtmcnt  of  tlie  state  goTerument, 
fuid  ia  case  of  n  reasonable  doubt  as  to  the  meaning  of  the 
'nords,  the  constrnction  given  to  them  hy  tlte  legislatai-e 
ought  to  prevail. 

Before  we  discuss  the  main  questions  presented  for  our 
decision,  it  is  proper  to  state  that  we  have  nothing  to  do 
^■ith  the  wisdom,  policy,  justice,  or  expediency  of  the  law. 
These  are  mutters  of  which  the  legislative  and  executive  de- 
partments of  tile  state  government  are  the  sole  judges;  and 
even  if  wo  differed  in  opinion  with  them  upon  any  of  these 
grounds,  we  could  not,  for  such  reason,  declare  the  act  in- 
valid, lu  the  consideration  of  this  case,  these  questions 
-n-ill  be  treated  as  settled  by  the  passage  and  appioval  of  the 
act.  The  remedy  for  «nwiso  or  oppressive  legislation,  when 
within  constitutional  limits,  is  by  an  appeal  to  the  justice, 
intelligence,  patriotism,  and  protection  of  tho  representa- 
tives pf  the  people.  It  is  only  in  cases  where  the  fetleral, 
or  state,  constitution  limits  the  legislative  jKiwer,  and  con- 
trols tho  will  of  the  legislature  by  a  paramount  laiv  that 
courts  lire  authorized  to  interfere  and  declare  any  legislative 
enactment  void.  These  general  principles  are  axiomatic  in 
tho  jurisprudence  of  this  countiy. 

This  brings  us  to  the  direct  question:  "What  is  the  mean- 
ing of  the  words  "public  use "oa  contained  in  the  provision 
of  our  state  eonstitntion?"  It  is  contended  by  respondent 
that  these  words  should  be  construed  with  tho  utmost  rigor 
against  those  who  try  to  seize  property,  and  in  favor  of 
those  whose  property  is  to  be  seized.  In  other  words,  that 
in  favor  of  private  rights  the  construction  should  be  strict; 
that  the  words  mean  possession,  occupation,  or  direct  en- 
joyment by  the  public.  On  the  other  hand,  it  is  claimed 
by  petitioner  that  courts  should  giro  to  the  words  a  broader 
and  more  extended  meaning,  viz.,  that  of  utility,  advantage 
or  benefit;  that  any  appropriation  of  private  properly  under 
the  right  of  eminent  domain  for  any  purpose  of  great  public 
benefit,  interest  or  advantage  to  the  community  is  a  taking 
for  a  public  use.  No  question  has  ever  been  submitted  to 
the  courts  upon  which  there  is  a  greater  variety  and  cou- 
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flict  of  reasonJDg  and  results  tLan  tliat  presented  ns  to  the 
menDing  of  tbe  words  "public  nse"  as  found  in  tlie  different 
state  constitutions  regulating  the  right  of  eminent  domain. 
The  reasoning  is  in  many  of  the  cases  as  unsatisfactorj  as 
the  results  have  been  uncertain.  TL©  beaten  path  of  pre- 
cedent to  which  courts,  when  in  doubt,  seek  refnge,  here 
furnishes  no  safe  guide  to  lead  ua  through  the  long  lane  of  un- 
certainty to  the  open  highway  of  public  justice  and  of  right. 
The  authorities  are  so  diverse  and  conflicting,  that  no 
matter  which  road  the  court  may  take  it  will  be  Bustaiued, 
and  opposed,  by  about  an  equal  uumber  of  the  decided 
case's.  In  this  dilemma,  tlio  meaning  must,  in  every  case, 
be  determined  by  the  common  sense  of  each  individual 
judge  who  has  the  power  of  deciding  it.  Upon  exam- 
ining the  authorities,  we  find  that  private  property  has 
been  token  under  a  similar  provision  in  the  different  state 
constitutions,  for  the  pmiiose  of  making  public  highways, 
turnpike  roads,  and  canals;  of  building  railroads;  of  con- 
structing wharves  and  basins;  of  establishing  ferries;  of 
draining  swamps  and  marHbes;  of  bringing  water  into  cities 
and  towns;  of  the  establishment  of  water-power  for  manu- 
factuiiog  purposes;  of  laying  out  a  public  park;  of  con- 
structing sewers;  of  erecting  levees,  to  prevent  innndu- 
tioQ;  of  building  lateral  railroads  to  coal  mines;  of  laying 
pipe  for  the  transportation  of  oil  from  oil-wells  to  a  railroad; 
of  laying  gas-pipes ;  of  disposing  of  stagnant  and  offensive 
water,  etc.,  etc. 

It  has  frequently  been  decided  that  the  public  have  an 
interest  in  the  use  of  a  railroad  because  it  increases  the 
facility  for  travel  and  transportation  from  one  part  of  the 
country  to  another,  and  every  citizen  may  uso  it  by  paying 
the  usual  rates  of  fare;  the  owners  may  also  be  prosecuted 
for  any  damage  sustained  by  their  refusal  to  transport  indi- 
vidaals  or  their  property  upon  the  payment  of  Hie  fare  or 
freight.  A  turnpike  is  said  to  be  for  a  public  use  because 
every  man  can,  with  bis  own  horses  and  teams,  or  on  foot, 
travel  upon  it  for  a  flxed  compensation,  and  the  legislature 
moy,  from  time  to  time,  limit  the  amoubt  of  toll  which  the 
owners  may  take,  and  regulate  the  franchise  under  which  their 
Vol.  XI.— 26 
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right  to  collect  tolls  exists.  The  same  principle  has  beea 
applied  to  maay  of  the  other  entiuierated  cases.  It  is, 
however,  eTident  tliat  the  act  in  qoestioa  caouot  be  sus- 
tained npOD  aDj  such  reasouiug.  It  can  onljr  be  sustaiued, 
if  at  all,  by  adopting  the  theory  advanced  by  petitioner's 
couuBel.  The  issue  is  clearly  presented  and  it  ought  to  be 
fairly  met.  That  the  purposes  mentioned  in  tlie  act  "are 
of  vital  necessity  to  the  people  of  this  state,"  cannot  ])e  de- 
nied; that  mining  is  the  paramount  interest  of  the  state  is 
not  questioned;  that  anything  which  tends  directly  to  en- 
courage mineral  developments  and  increase  the  mineral  re- 
sources of  the  slate  is  for  the  benefit  of  the  public  and  i» 
calculated  to  advance  the  general  welfare  and  prosperity  of 
the  people  of  this  state,  is  a  self-evident  proposition. 
Hence,  it  necessarily  follows  that  if  the  position  coutcndetl 
for  by  petitioner  is  conect,  and  I  believe  it  is,  then  the  act 
is  constitutional  and  should  be  upheld.  Although  other 
and  weaker  reasons  have  more  frequently  been  assigned,  ifc 
seemtt  to  me  that  this  is  the  true  interpretation  upon  which 
courts  have  really  acted  in  sustaining  the  right  of  eminent 
domain  in  favor  of  railroads  and  other  objects,  and  in  sev- 
eral of  the  decided  coses  this  reason  is  expressly  given. 

Chancellor  Walworth,  in  Beelciaan  v.  Saratoga  aiidSchen- 
eclody  Railroad  Co.,  advanced  the  doctrine  that  if  tlio  public 
interest  could  in  any  way  bo  promoted  by  the  taking  of 
private  property,  that  it  must  rest  in  the  wisdom  of  tho  leg- 
islature to  determine  whether  tho  benefit  tn  the  public 
would  be  of  sufficient  importance  to  render  it  expedient  for 
them  to  exercise  an  interference  with  the  private  nghts  o£ 
individuals  for  that  purpose,  and  said:  "It  is  npou  this 
principle  that  tho  legislature  of  several  of  the  states  have 
authorized  the  condemnation  of  the  lands  of  individuals  for 
mill-sites,  where  from  the  uature  of  the  country  such  mill- 
sites  could  not  be  obtained  for  the  accommodation  of  tho 
inhabitants  without  overflowing  tho  lands  thus  coudemQed. 
Upon  the  same  principle  of  public  benefit  not  only  the 
agents  of  the  government,  but  also  individuals  and  corpo- 
rate bodies,  have  been  authorized  to  take  private  pro[)erty 
for  the  pui'pose  of  making  public  highway's,  turnpike  roads 
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aod  caoala.  *  *  *  In  (til  such  cases  tbe  object  of  tlie 
legislative  grant  of  power,  is  the  public  benefit  derived 
from  tlie  contemplated  improvement,  whether sncli  improve- 
ment ia  to  be  effected  directly  by  the  agents  of  the  govern- 
ment, or  through  the  medium  of  corporate  bodies  or  of  in- 
dividual enterprise."  (3  Paige,  73.)  The  same  views  were 
again  expressed  by  the  learned  chancellor,  and  adhered  to 
by  a  majority  of  the  court  in  Blotxlgood  v.  Tlie  Moliawk  and 
Hadnon  Railroad  Company,  18  Wend.  13. 

In  Gibson  v.  Mason,  Lewis,  C.  J.,  after  declaring  that 
property  conld  only  be  taken  for  pnblic  uses,  says:  "A 
railroad  must,  then,  whenever  the  right  to  take  private 
property  is  given  to  it,  *  *  *  be  held  to  be  a  public 
work,  and  for  the  pnblic  benefit."  (5  Nev.  308.)  And  in 
this  opinion  the  language  of  Chancellor  Walworth,  in  the 
case  of  Beekman  v.  Ike  M.  <fe  S.  R.  R-  Co.,  is  quoted  with 
approval.  But  the  cases  more  directly  in  point,  vhere  the 
decisions  are  solely  based  upon  this  ground,  are  to  be 
found  in  the  states  where  a  constraction  is  giv^n  to  what 
are  known  as  the  "mill-dam"  or  "fiowage"  acts.  It  is 
true  that  these  acts  in  Massachusetts,  owing  to  some  of  the 
provisions  of  the  constitution  of  that  state,  conld  perhaps 
have  been  npheld  under  the  existing  colonial  laws  in  force 
in  that  state,  in  relation  to  the  rights  of  proprietors  of  land 
traversed  by  mill  streams,  at  the  time  of  the  adoption  of 
the  state  constitution;  but  the  rea^joning  of  the  courts  in 
snstaining  the  acts  is  generally,  if  not  universally,  based 
upon  the  grounds  relied  upou  to  sustain  the  validity  of  the 
statute  of  this  state. 

In  Boston  and  Roihury  Mill  Corporation  v.  Neii>man, 
wherein  the  validity  of  a  special  act  which  authorized  tlie 
taking  of  private  property  of  certain  flat  grounds  to  consti- 
tute a  receiving  basin,  so  as  to  enable  the  corporation  to 
carry  on  its  enterprise,  was  drawn  in  question;  the  court 
after  tracing  the  history  of  the  mill-dam  acts  back  to  their 
provincial  origin,  and  declaring  that  there  was  no  difference 
in  principle  between  the  special  act  and  the  mill-dam  acts 
under  the  colonial  laws,  sustained  the  validity  of  the  act, 
and  in  the  course  of  the  opinion  say:     "The  principle  is, 
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tliat  the  landa  of  individuals  are  holden  sobject  to  tbe 
requi&ttions  of  the  public  ezigoDcies,  a  reasonable  compen- 
Bation  being  paid  for  the  damage.  It  is  not  taking  the 
property  of  one  man  and  giving  it  to  another.  At  most,  it 
is  a  forced  sale  to  satisfj'  tbe  pressing  want  of  the  public." 
(12  Pick.  4S0.)  Tbe  principle  ia  better  stated  by  Chief 
Jnstice  Shaw,  who  delivered  tbe  opinion  of  the  court  in 
Hazen  V.  Esuex  Company.  Id  this  case  the  defendant  was 
incorporated  for  the  purpose  of  erecting  a  dam  across  the 
Herriuiack  river,  and  constructing  one  or  more  locks  and 
canals,  to  remove  obstructions  in  said  river  b;  fulls  nnd 
rapids,  and  to  create  a  water  power  to  be  used  for  mechan- 
ical and  manufacturing  purposes;  and  it  was  conleuded 
that  the  act  was  void  because  it  authorized  the  taking  of 
property  for  a  private  use,  and  the  main  C[nestioD,  discussed 
in  the  opinion,  was  whether  the  use  was  public  or  private. 
The  court  say:  "The  establishment  of  a  great  mill  power 
for  mauufacturing  purposes,  as  an  object  of  great  public 
interest,  especially  since  manufacturing  has  come  to  be  one 
of  the  great  public  industrial  purauits  of  tbe  common- 
wealth, seems  to  have  been  regarded  by  the  legislature  and 
sanctioned  by  the  jurisprudence  of  the  commonwealth, 
and,  in  our  judgment,  rightly  so,  in  determining  what  is  a 
public  use,  justifying  tbe  exercise  of  the  right  of  eminent 
domain."     (12  Cush.  477.) 

But  still  clearer  and  more  direct  is  the  language  of  Bige- 
)ow,  C.  J.,  speakiug  for  the  court  in  the  subsequent  case 
of  Talbot  v.  HndsQ)!.  ' '  In  many  cases,  there  cau.be  no  dif- 
ficulty in  determining  whether  an  appropriation  of  property 
is  for  ft  public  or  private  use.  If  land  is  taken  for  a  fort,  a 
canal,  or  a  highway,  it  would  cleai-ly  fall,  within  the  first- 
class;  if  it  is  tiansferred  from  one  person  to  another,  or  to 
several  persons  solely  for  their  peculiar  benefit  and  advan- 
tage, it  would  as  clearly  come  within  the  second-class.  Eut 
there  are  intermediiite  cases  where  public  and  private  in- 
terests are  blended  together,  in  which  it  becomes  more  dif- 
ficult to  decide  within  which  of  tbe  two  classes  they  may  be 
properly  said  to  fall.  There  is  no  fixed  rule  or  standard  by 
which  such  cases  can  be  tried  and  determined.     H^ch  most 
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neceBsaril;  depend  upon  its  own  peculiar  circuroatances. 
In  tlie  present  case,  therecan  be  no  doubt  that  every  owner 
of  meadow  land  bordering  on  tliese  rivers,  will  be  directly 
benefited,  to  a  greater  or  less  extent,  by  the  redncliou  of 
the  height  of  the  plaintiff's  dam.  The  act  is,  therefore,  iu  a 
certain  sense,  for  a  private  nse,  and  inures  directly  to  the 
individnal  advantage  of  such  owners.  Bnt  this  is  by  no 
means  a  decisive  test  of  its  validity.  Many  enterprises  of 
the  highest  pablic  ntilily  are  productive  of  great  and  imme- 
diate benefits  to  individuals.  A  railroad  or  canal  may 
largely  enhance  the  valne  of  private  property  sitnuted  at  or 
near  its  termini;  bnt  it  is  not  for  that  reason  any  less  a 
public  woik,  for  the  constrnotion  of  which  private  property 
may  well  be  taken.  We  pre,  therefore,  to  loot  further  into 
the  probable  operation  and  effect  of  the  statute  iu  question, 
in  order  to  ascertain  whether  some  public  interest  or  benefit 
may  not  be  likely  to  accrue  from  the  execution  of  the  power 
conferred  by  it  upon  the  defendants.  If  any  sAch  can  be 
found,  then  we  are  bound  to  suppose  that  the  net  was  pnesed 
in  order  to  effect  It.  *  *  *  It  has  never  been  deemed 
essential  that  the  entire  community,  or  any  considerable 
portion  of  it,  should  directly  enjoy  or  participate  iu  an 
improvement  or  enterprise,  i:i  order  to  constitute  ii  public 
use,  within  the  truo  meaning  of  these  words  as  used  in  tho 
constitution.  Such  an  interpretation  would  greatly  narrow 
and  cripple  the  anthoriiyof  the  legislature,  so  as  to  deprive 
it  of  the  power  of  exerting  a  material  and  beneficial  influ- 
ence ou  the  welfare  and  prosperity  of  the  state.  In  n 
broad  and  comprehensive  view,  such  us  has  been  heretofore 
taken  of  the  construction  of  this  clause  of  the  decluiatiou 
of  rights,  ever)  thing  which  tends  to  enlarge  the  resources, 
increase  the  iudustrial  energies,  and  promote  the  productive 
power  of  any  considerable  number  of  the  inhabitants  of  a 
section  of  the  state,  or  which  leads  to  the  growth  of  towns  and 
the  creation  of  new  sources  for  the  employment  of  private 
capital  and  labor,  indirectly  contributes  to  the  general  wel- 
fare and  to  the  prosperity  of  the  whole  community."  (16 
Gray,  423.) 

The  principle  announced  in  these  cases  was  approved 
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and  followed  by  a  majurity  of  ihe  court  iu  Xeiocomb  v.  Smitfi 
(2  Pin.  (Wis.)  131.)  It  mast,  however,  be  admitted,  tbat 
the  value  of  this  case  as  an  authority  is  materially  weak- 
enetl  by  a  very  able  dissenting  opinion  delivered  by 
Larrabee,  J.,  and  concurred  in  by  Chief  Justice  iStow,  and 
the  fact  that  in  Fislter  v.  i/ortcori  Iron  arid  MamifactuTuig 
Company  (10  Wis.  351),  and  other  subsequent  cases,  the 
supreme  court  of  that  state  question  the  correctness  of  the 
conclusion  reached  by  the  majority  of  the  court  in  Neiocomb 
V.  Smith,  that  the  "mill-dam "  law  was  constitutional,  but 
adhere  to  it  solely  upon  the  doctrine  of  sUire  decisis. 

In  Connecticat  the  doctrines  advanced  in  the  Massachu- 
setts cases  are  fully  supported.  Especially  is  this  true  of 
the  reasoning  of  tlie  supreme  court  in  Olmstead  v.  Camp, 
sustaining  the  validity  of  the  flowage  act  of  that  state.  It 
was  there  contended  that  the  act  manifestly  authorized  the 
taking  of  property  for  private  use;  that  iu  order  to  sus- 
tain the  law  it  must  affirmatively  appear  that  the  public 
have  an  interest  in  the  thing  to  be  taken;  that  there  must 
be  a  public  right  of  control  of  the  thing  taken  as  pro|)erty 
in  which  the  state  has  an  interest;  that  the  thing  token  is  to 
be  used  by  the  public,  and  is  token  that  it  may  he  so  used. 
In  discussing  this  question  the  court  say:  "One  of  the 
most  common  meanings  of  the  word  'nse' as  defined  by 
Webster,  is  'usefulness,  utility,  advantage,  pnxlactive  of 
benefit.'  Public  use  may  therefore  well  mean  public  use- 
fulness, utility  or  advantage,  or  what  is  productive  of  gen- 
oral  benefit,  so  that  any  appropriating  of  private  property 
by  the  state  under  its  right  of  eminent  domain  for  purposes 
of  great  advimtage  to  the  community,  is  u  taking  for  pubho 
use."  (33  Conn.  646.)  This  decision  directly  declaring 
that  the  "term  'public  use'  is  synonymous  with  public  ben- 
efit or  advantage"  wascoucnrred  in  by  all  the  judges  except 
Hiuman,  C.  J.,  wlio  dissented.  In  the  subsequent  cose  of 
Toddy.  Aiiaitn,  34  Conn.  79,  the  court,  notwitbstanding  the 
able  arguments  of  learned  counsel,  who  sought  by  numer- 
ous references  to  decided  cases  to  show  that  the  reasoning 
of  the  courts  in  sustaining  the  mill  acts  of  Massachusetts 
did  not  apply  in  support  of  the  fiowage  act  of  Connecticut, 
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snBtaitied  the  decision  iu  Olmsiead  t.  Camp,  la  IXew  Haoip- 
filiire  the  same  coQstruction  is  given  to  n  similar  provisioi) 
of  the  state  constitution  in  the  case  of  T/ie  Oreat  FaUa  Man- 
u/actunng  Compani/  v.  Fenicdd.  In  this  case  the  petitioners 
irere  incorporated,  under  the  nnthority  of  the  Jegtslatnre, 
for  the  purpose  of  carrying  on  the  manufacture  of  cotton 
imd  woolen  goods,  they  expended  large  sums  of  money  in 
constructing  dams  imd  other  works,  and  obtained  a  water 
power  on  Salmon  Falls  river  sufficient  for  large  and  success- 
ful works.  The  defendant  claimed  title  to  a  small  and  not 
valuable  piece  of  land  which  was  flowed  by  the  dam  of  pe- 
titioners; he  unreasonably  refused  to  part  with  the  land,  and 
the  business  of  petitioners  was  in  danger  of  being  interrupted 
and  embarassed,  it  not  entirely  defeated,  by  this  obstinacy 
on  the  part  of  defendant.  "The  question  is,"  say  the  court, 
"whether  it  is  of  such  public  advantage  that  this  obstacle 
to  the  successful  prosecution  of  the  petitioners'  busiuess 
shonid  be  removed  on  payment  of  just  compensation  to  the 
defendants,  that  the  right  would  be  taken  for  a  public  use, 
within  the  meaning  of  the  term  as  used  iu  the  law  on  that 
subject,  and  in  the  constitution  of  this  state?  Or,  to  put 
the  question  iu  a  general  form,  is  it  of  such  general  public 
advantage  tiiat  the  streams  and  waters  of  this  state  should 
be  brought  into  practical  use  for  manufacturing  purposes, 
that  a  private  right  standing  in  the  wiiy  of  au  enterprise  de- 
signed to  accomplish  extended  and  connected  improvements 
in  the  water  power  of  a  largo  stream,  *  *  is  taken  for  a 
public  use  when  taken  to  advance  such  an  enterprise  and 
remove  an  obstacle  to  its  success?"  (47  N,  H,  456.)  The 
question  was  answered  iu  the  affirmative  and  the  act  autliorT 
ing  the  property  to  be  taken  was  sustained  by  a  full  bench. 
The  supreme  court  of  New  Jersey,  in  the  case  of  IVie 
'Me-Waier  Co.  v.  Coster,  held  that  the  right  of  eminent 
domain  could  be  employed  for  the  purpose  of  reclaiming 
large  tracts  of  tide-water  land,  and  based  its  decision  upon 
the  ground  that  "it  is  the  resulting  general  utility  which 
gives  such  enterprises  a  kind  of  public  aspect,  and  invests 
them  with  privileges  which  do  not  belong  to  mere  private 
iutereste."     (18  N.  J.  521.)     These  views  were   approved 
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ftud  followed  in  the  matter  of  the  application  for  draiuage 
of  lands  between  Lotoer  Chxdliam  and  Little  Falls,  in  tlie 
counties  of  Passaic,  Essex  and  Mwris,  35  N.  J.  497.  The 
general  principle  upon  'wbich  all  of  the  foregoing  cosea 
were  decided  is  eustaiued  by  the  reasoning  of  the  courts 
in  the  following  additional  cases:  Jn  re  Moriis  Catud  aiut 
Sank.  Co.,  39  N.  Y.  171;  Bloomfieid  and  liocheater  Not.  Gas 
Light  Co.  V.  Bichardsoii,  63  Barb.  437j  Fenard  v.  Croes,  8 
Kansas,  24rt;  Harding  v.  Funk,  8  Id.  315;  Bankhead  v. 
Bi-oivn,  25  Iowa,  540. 

The  cases  of  Hays  v.  IHsIie^-  (32  Penn.-Stat.  169),  sustain- 
ing tbe  conBtitutiooality  of  the  lateral  railroad  act,  und 
T/ie  West  Fir.  J^uiw.  Co.  v.  Tlie  Folcanic  Od  and  Coal  Co., 
(5  ^V.  Ya.  382),  sustaining  the  conBtitutionolity  of  an  act 
autborizing  the  plaintiff  to  Gonstnict  and  maintain  a  line  or 
lines  of  tnbing  for  transporting  petroleum  or  other  oils 
through  pipes  of  iron  or  other  materials  to  any  railroad, 
miyigablo  stream,  etc.,  are  not  in  my  jndgmeut  distinguish- 
able in  principle  from  the  act  under  consideration;  but  the 
reasoning  of  the  courts  in  support  of  the  validity  of  said 
acts  is  to  some  extent  based  upon  other  grounds. 

In  Minnesota  the  supreme  court,  in  Miller  v.  Trooet,  held 
that  the  act  relating  to  "dams  and  mills"  went  to  the  ex- 
treme limit  of  legislative  power,  and  after  expressing  the 
opinion  that  if  such  laws  had  not  been  sustained  bj  the 
coui-ts  of  other  states,  they  would  hesitate  long  before 
upholding  the  act,  say:  "Tbe  decisions,  however,  are  so 
numerous,  and  by  courts  of  so  great  authority,  that  we  ore 
constrained  to  hold  the  law  to  be  constitutional."  (14 
Minn.  369.) 

In  the  light  of  these  authorities,  neai-lj  all  of  which  were 
decided  prior  to  the  adoption  of  our  state  constitution,  I 
think  it  would  be  an  .unwarranted  assumption  upon  our 
part  to  declare  that  the  framers  of  the  constitution  did  not 
intend  to  give  to  the  term  "public  use"  the  meaning  of 
public  utility,  benefit  and  advantage,  as  construed  in  the 
decisions  we  have  quoted. 

The  reasons  in  favor  of  sustaining  the  act  under  oonsid- 
eratioa  ore  certainly  as  strong  as  any  that  has  been  given  in 
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support  of  the  mill-dam,  or  flowage  acts,  as  well  as  somo  of 
tlie  other  objects  heretofore  mentioned.  MiDing  is  ths 
greatest  of  the  iudustrial  pursuits  in  this  state.  All  other 
iuterests  are  subservient  to  it.  Our  mountains  ore  almost 
barren  of  timber,  and  our  Talley  lauds  could  never  be  made 
profitable  for  agricultural  purposes  except  for  the  fact  of  a 
Lome  market  hitviug  been  created  by  the  mining  develop- 
ments in  different  sections  of  the  state.  The  mining  and 
milling  interests  give  employment  to  many  men,  and  the 
benefits  derived  from  this  business  are  distributed  as  much, 
and  sometimes  more,  among  the  laboring  classes  than  with 
the  owners  of  the  mines  and  mills.  The  mines  are  fixed  by 
the  laws  of  nature,  and  are  often  fonud  in  places  almost  in- 
accessible. For  the  purpose  of  successfully  conducting  and 
carrying  on  the  business  of  "  mining,  milling,  smelting,  or 
other  reduction  of  ores,"  it  is  necessary  to  erect  hoisting 
works,  to  build  mills,  to  construct  smelting  fnruuces,  to  se- 
cure ample  grounds  for  dumping  waste  rock  and  earth;  and 
a  road  to  and  from  the  mine  is  always  indispensable.  The 
sites  necessary  for  these  purposes  are  oftentimes  confined  to 
certain  fixed  localities.  Kow  it  so  happens,  or,  at  least,  is 
liable  to  happen,  that  individnals,  by  securing  tv  title  to  the 
barren  lands  adjacent  to  the  mines,  mills  or  works,  have  it 
within  their  power,  by  unreasonably  refusing  to  part  with 
their  lands  for  a  just  and  fair  compensation,  which  capital 
is  always  willing  to  givo  withoat  litigation,  to  greatly  em- 
barrass if  not  entirely  defeat  the  business  of  mining  in  sncU 
localities.  In  my  opinion,  the  mineral  wealth  of  this  stato 
onght  not  to  l>e  left  undeveloped  for  the  want  of  any  quantity 
of  land  actually  necessary  to  enable  the  owner  or  owners  of 
mines  to  condnct  and  carry  on  the  business 'of  mining. 
Nature  has  denied  to  tliis  state  many  of  the  advantages 
which  other  states  possess;  but  by  way  of  cumpensalion  to 
her  citizens  has  placed  at  their  doors  the  richest  and  most 
extensive  silver  deposits  ever  yet  discovered.  The  present 
prosperity  of  the  state  is  entirely  due  to  the  mining  devel- 
opments already  made,  and  the  entire  people  of  the  state 
ore  directly  interested  in  having  the  fnture  developments 
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unobstructed  by  the  obstinate  action  of  auj  individual  or 
iDdividnaU. 

But  it  is  argued,  that  in  sustaining  tbi&  act  upon  tLe 
principles  we  have  annouuced,  tbere  is  no  limitatiou  to  the 
exercise  of  l^islative  will  in  the  appropriation  of  private 
property.  After  a  thorongli  investigation  ol  this  quention, 
I  am  of  opinion  that  tliis  argument  is  more  specious  than 
sound.  It  is  an  easy,  task  to  imagine  occasional  cases  of 
individual  Iiai-ilsbip  in  the  practical  operation  of  any  law, 
and  this  statement  is  certainly  true  of  all  laws  passed  iu  the 
exercise  of  the  power  of  eminent  domain,  because  it  will 
always  be  difficult  iu  following  any  rule  to  mark  out  with 
precision  the  boundary  line  beyond  which  the  legislature 
cannot  go.  Each  case  when  presented  must  staud  or  fall 
upon  its  own  merits,  or  want  of  merits.  But  the  danger  of 
an  improper  invasion  of  private  rights  is  not,  in  my  judg-" 
ment,  as  great  by  following  the  cousti'uction  we  have  given 
to  the  constitution  as  by  a  strict  adlierenco  to  the  princi- 
pled contended  for  by  respondent.  If  public  occupation 
and  enjoyment  of  the  object  for  which  laud  is  to  be  con- 
demned furnishes  the  only  and  true  test  for  the  right  of 
eminent  domain,  then  the  legislature  would  certainly  have 
the  coustitutioual  authority  to  condemn  the  lands  of  any 
private  citizen  for  the  purpose  of  building  hotels  and  the>i- 
ters.  Why  not  ?  A  hotel  is  used  by  the  public  as  much 
us  a  railroad.  The  public  have  the  same  right,  upon  pay- 
ment of  a  fixed  compensation,  to  seek  rest  and  refreshment 
at  a  public  inn  aa  they  have  to  travel  upon  a  raih'oad. 

One  purpose  is,  so  far  as  the  legal  rights  of  the  citizen  aro 
concerned,  as  public  as  the  other.  The  same  principle  is 
applicable  to  theaters.  All  citizens  have  the  undoubted 
right,  upon  the  payment  of  the  price  of  admissiou,  to  attend 
all  places  of  public  amusement.  Stage  coaches  and  city 
hacks  would  also  be  proper  objects  for  the  legishiture  to 
make  provision  for,  for  these  vehicles  can,  at  any  time,  be 
used  by  the  public  upon  paying  a  stipulated  compensation. 
It  is  certain  that  tliis  view,  if  literally  carried  out  to  the 
utmost  extent,  would  lead  to  veiy  absurd  results,  if  it  did 
not  entirely  destroy  the  security  of  the  private  rights  of 
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iudividuals.  Mow  wliile  it  may  be  admitted  that  Lotels, 
theaters,  stage  coaclies,  and  city  hacks,  are  a  beuefit  to  the 
public,  it  does  not,  b;  any  means,  iiece»sarilj  follow  that 
tlie  light  of  eminent  domain  can  be  exercised  in  their  favor. 
Tbe  truth  ia,  that  there  is  a  wide  distinction  between  rail- 
roads and  hotels,  and,  oIbo,  between  tiie  basiuessof  mining 
and  that  of  conducting  theaters.  A  railroad,  to  be  success- 
fully operated,  must  be  coustrnctod  upon  tlie  most  feasible 
and  direct  route;  it  caonot  run  around  the  land  of  every 
individual  who  refuses  to  dispose  of  his  private  property 
upou  reasonable  terms.  In  such  cases  the  law  interferes, 
aud  takes  the  private  property  of  the  citizen  upon  piiymeut 
of  a  just  compensation,  in  order  to  promote  an  interest  of 
great  public  benefit  to  the  commuuity,  which  could  not  be 
successfully  canied  on  without  the  exercise  of  this  power  of 
emiueut  domaiu.  The  same  principle  applies  to  tbe  busiuesa 
of  mining;  but  it  cannotreasonably  be  applied  to  tbe  building 
of  hotels  or  theaters.  In  the  building  of  hotels  and  tbeaters 
the  location  is  not  necessarily  confined  to  any  poiticular 
spot,  and  it  ia  always  witbiu  the  reach  of  capital  to  moke 
the  proper  selection,  and  never  within  the  power  of  any 
individual,  or  individuals,  however  stubborn  or  unreason- 
able, to  prevent  the  erection  of  such  buildings.  The  object 
for  which  private  property  is  to  be  taken  must  not  only  be 
of  great  public  benefit  and  for  the  paramount  interest  of  the 
community,  but  the  necessity  must  exist  for  the  exercise  of 
the  right  of  eminent  domain. 

The  property  of  the  citizen  is  sufficiently  guarded  by  tbe 
constitution,  aud  he  is  protected  iu  its  enjoyment  uud  use, 
except  in  the  extreme  cases  of  necessity  wbere  it  is  liable 
to  be  taken  for  the  purpose  of  advancing  some  great  and 
paramount  interest  which  tends  to  promote  tlie  general 
welfare  uud  prosperity  of  tbe  state;  and  when  it  is  uuder- 
stood  that  the  exercise  of  this  power,  even  for  uties  coufess- 
-  edly  for  tlie  public  benefit,  can  ouly  be  resorted  to  when 
the  benefit  which  is  to  result  to  the  public  is  of  puruuiount 
importance  compared  witb  the  individual  loss  or  inconven- 
ience, and  then  ouly  after  a u  ample  and  certain  provision 
has  been  made  for  a  just,  full  aud  adequate  compeusation 
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to  the  cittzea  whose  property  is  thus  taken,  none  of  the  dan- 
gers of  future  legislation  predicted  by  respondent's  oouDsel, 
ia  at  all  likely  to  happen.  But  if  iu  error  in  ttiia  res])ect, 
this  court,  as  already  stated,  is  powerless  to  furnisli  the 
remedy.  The  fact  is,  as  was  clearly  stated  by  Justice  Beutty, 
in  Exparte  Spinnei/  (10  Nev.  333),  that  the  protection  whicli 
the  people  of  the  state  eujoy  ogaiDst  nujust  and  absuitl 
legislation,  "is  not  derived  from  constitutional  restrictions, 
but  from  the  force  of  public  opinion  and  the  character  of 
our  representitives.  TLis  oonrt  has  the  power  to  keep  the 
legislature  within  the  terms  and  plain  import  of  the  consti- 
tution. To  superintend  the  conscience  and  intelligence  of 
legislatures,  and  see  that  tbey  pay  a  dne  regard  to  consid- 
etatioua  of  justice  and  expediency  in  tlie  enactment  of  laws, 
is  the  business  of  the  people." 

We  are  of  opinion  that  the  present  law  can  be  enforced 
by  the  courts  so  us  to  prevent  its  being  ased  as  au  instru- 
ment of  oppressiou  to  any  one.  But  if,  in  its  practical 
operatious,  it  is  found  to  be  incompatible  with  a  Just  pres- 
ervation of  the  rights  of  individuals  in  private  property,  it 
Tvill  be  the  duty  of  the  legislature  to  repeal  the  net,  aud  to 
that  tribunal  instead  of  this  must  the  argument  of  injustice 
be  made.  Whetlier  we  look  at  this  act  in  the  light  of  the 
interpretation  which  has  been  given  to  tbe  term  "public 
use"  iu  the  constitution  of  other  states,  to  our  own  i-eoson- 
ing  uud  construction  of  tbe  language  of  the  state  coustitu- 
tion,  or,  to  the  character  of  the  business  and  the  natunil 
production  and  resources  of  this  state,  we  are  irresistibly 
drawn  to  the  conclusioD  that  the  act  ia  constitntiooal  and 
valid. 

It  is,  therefore,  ordered  that  the  writ  of  peremptory  man- 
damus be  issued. 
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[No  781.] 

ANNA  J.  GILSON,  Appellant,  v.  JOHN  BOSTON, 
Bespokdent. 

EiOHTs  or  RRDRMPTiaiiBB— LK33EE.—Plaiii tiff  purchftied  from  B.  the  right  of 
lodeniptioii  to  certnin  Undi  uDd  redeemed  the  Rame  from  the  piircbivner 
at  II  foTecloHQro  aale.  Bdd,  that  she  is  Dot  entitled  to  the  poHHeHsioQ  of 
the  liiud  agiiioht  a  lesBee  under  a  demise  made  snbgeqaeiit  to  Ihu  Diort- 
gnge, 

Zdku. — AftpT  redeemiDg,  plaiotlfT  bod  the  Bsme  estate  In  the  laud  tbnt 
B.  had  before  (he  anle,  and  was  as  mnah  bound  by  the  lease  na  B.  wonid 

LuHG. — Whkn  it  neks  not  bk  IK  Wbitiho. — A  lease  for  a  jrear  need  iiol  beiu 

n-ci ting,  and  the  power  to  eiecnte  it  need  not  be  in  writing.    (1  C.  L. 

233.) 
AciuAi.  Ko-noi.— Pdbchibui  m  Qood  Faitb. ^Actual  notice  dispenseH  with 

constractive  notice.    A  pnrcLoser  with  actual  notice  is  not  a  pnrcbaser 

in  good  faicb  of  the  estate  previoasly  convi-yed. 

Appeal  f i-om  the  District  Court  of  the  -SecoDd  Judiclcil 
District,  Douglas  County. 

The  facts  are  stated  in  the  opinion. 

T.  JP.  W.  Davies,  for  Appellant. 

Tlie  plaintiff  was  entitled  to  the  crops  ou  the  land  not  Re- 
cured'  at  the  time  the  redemption  time  expired,  as  the  de- 
fendant Boston  went  into  possession  after  the  foreclosure 
sale,  and  with  full  knowledge,  actual  and  constructive,  of 
the  termination  of  the  redemption  time.  (Conip.  Laws  of 
Nevada,  vol.  1,  sections  228-252-255.  1  Billiard  on  Mort- 
gage, pp.  180-182,  and  note  c.  par.  6,  p.  184;  par.  18,  pp. 
193-7;  par.  33-34,  pp.  207-208,  and  p.  214.  Taylor's 
Landlord  and  Tenant,  sec.   120;  2  Story  Eq.  sec.  1023,  u.) 

Jlobert  M.  Cla>-ke,  for  Bespondent. 

By  the  Court,  Beattt,  J, : 

This  is  an  action  of  ejectment,  and  the  questions  presented 
upon  the  appeal  arise  out  of  the  following  state  of  facts: 

In  December,  1872,  Bollen,  who  was  then  the  owner  of 
the  land  in  controversy,  mortgaged  it  to  Martens,  and  in 
November,  1873,  leased  it  for  four  years  to  Lovejoy.     In 
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December,  1874,  Martens  foreclosed  his  mortgage,  aud  on 
Jiinuarj'  28,  1875,  purchased  tlie  land  at  tlie  foreclosure 
sale,  acquiring  all  the  estate  Eollen  had  at  the  date  of  the 
mortgage.  In  Januarj,  1875,  and  prior  to  the  sale,  Lovejoy 
us^iguod  his  lease  to  the  defendant,  Boston,  irho  imme- 
diately took  possession  thereunder..  Subsequently,  (Jie 
plaintiff,  Anna  Oilson,  with  notice  either  actual  or  construc- 
tive of  all  these  facts,  purchased  Bolleu's  right  of  redemp- 
tion, and  before  the  expiration  of  the  time  for  redemptiou 
redeemed  the  land  from  Martens,  the  purchaser  at  the  fore- 
closure sale.  She  thereupon  demanded  possession  of  the 
land  from  Boston,  who  refused  to  surrender,  and  this  action 
was  commenced  in  September,  1875. 

Upon  a  finding  of  the  foregoing  facts,  among  others,  the 
district  court  gave  judgment  for  the  defendant,  and  subse- 
quently overruled  a  motion  for  new  trial.  The  plaintiff 
appeals  from  both  the  judgment  and  order,  and  in  support 
of  her  appeal  contends  that  on  the  28th  of  July,  1875,  when 
the  time  for  redemption  expired,  she  became  entitled  to  all 
the  estate  in  the  land  that  Martens  would  have  had  if  no 
redemption  bad  been  made,  and,  consequently,  that  she  was 
entitled  to  the  immediate  possession  against  a  lessee  under 
a  demise  made  subsequent  to  the  mortgage.  But  in  this 
position  we  think  she  is  mistaken.  As  assignee  of  Bollen, 
and  redeeming  in  his  right,  she  stands  in  his  shoes;  and  his 
position,  as  a  redemptioner,  is  defined  by  the  statute  as 
follows:  "If  tlie  debtor  redeem  at  anytime  before  the  time 
for  redemption  expires,  the  effect  of  the  sale  shall  be  termi- 
nated, and  he  be  restored  to  his  estate."  (Comp.  L.,  end 
of  sec.  1295.)  So  that  the  plaintiff,  in  this  case,  after  re- 
deeming had  the  same  estate  in  the  land  that  Bollen  had 
before  the  sale;  that  is,  she  had  the  I'CTersion  after  the  ex- 
piration of  Lovejoy's  term,  and  was  no  more  entitled  to  the 
possession,  as  against  Lovejoy  or  liis  assignees,  than  Bolleu 
would  have  been  if  there  had  never  been  a  foreclosure  or  a 
sale. 

But  the  appellant  contends  that  Boston  was  not  the  as- 
signee of  Lovejoy,  and  that  the  evidence  does  not  sustain 
that  finding.     The  lease  to  Lovejoy  contained  a  oovenunt 
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that  he  would  not  nuilerlet  tbe  premises  without  the  wjitien 
consent  of  Bollen;  and  it  was  not  shown  that  he  consented 
Ml  u-riting  to  the  assignment,  though  he  did  consent  orally. 
Without  nndertaking  to  decide  what  wns  tho  effect  of  the 
failure  to  procure  this  consent  in  writing,  we  think  every  thiug 
that  the  appellant  claims,  or  can  claim  aa  resulting  there- 
from, may  be  conceded  without  bettering  her  case.  Suppose 
the  effect  of  the  assignment  without  Bolleii's  written  consent 
to  have  been  a  forfeiture  of  all  tho  rights  of  the  lessee.  If 
so,  the  forfeiture  accrued  to  Bollen  before  the  foiecloaure 
sale,  and  he  afterwards  leased  the  premises  to  Boston  for 
the  year  1875,  and  received  the  rent.  Appellant,  by  her 
own  admission,  had  notice  of  this  lease  and  of  Boston's  pos- 
session thereunder  before  she  purchased  Bollen's  right  to 
redeem ;  and  when  she  redeemed,  she  was  as  much  bound 
liy  tho  lease  as  Bollen  would  have  been. 

It  is  not  necessary  to  notice  particularly  all  the  arguments 
of  counsel  for  appellant,  based  upon  the  assumption  that 
she  acquired  by  her  redemption  all  the  estate  that  was  mort- 
gaged. Thej  are  nil  disposed  of  by  saying  that  she  got 
only  the  estate  that  Bollen  had  when  he  sold  hia  right  of 
redemption. 

-  There  is  nothing  in  the  objection  to  Tebbs'  want  of  author- 
ity to  execute  the  lease  from  Bollen  to  Boston  for  the  year 
1875.  A  lease  for  a  year  need  not  be  in  writing,  and  the 
power  to  execnteitneednotbein  writing.  (0.  L.,  sec.  283.) 
Neither  is  there  any  force  in  the  objections  to  the  failure  to 
acknowledge  and  record  the  assignment  of  l^ovejoy's  lease. 
If  tho  appellant,  with  actual  and  constructive  knowledge  of 
the  lease,  had  any  right  to  notico  of  the  assignment,  she 
had  actual  notice,  and  actual  notice  dispenses  with  con- 
structive notice.  It  is  only  subsequent  purchasers  in  good 
faith  against  whom  unrecorded  conveyances  are  void;  and 
a  purchaser  with  actual  notice  is  not  a  purchaser  in  good 
fuiih  of  the  estate  previously  conveyed. 

The  judgment  and  order  appealed  from  are  affirmed. 
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Slatemeiit  of  Facte. 
[No.  794.] 

THE   STATE  OF  NEVADA,  Respondent,  i;.  GEOEGE 
O'CONKOR,  Appellant. 

iHDioiweMT— TiHH  OF  CovNissiON  OF  OFFENaE .— ^Ths  iadictmect  cbarges: 
"  That  on  the  tweEty-third  day  of  Febranry,  k..  D.  187G,  or  IhereaLoula, 
at  the  county  of  Storey,  •  ■  *  nithout  antbority  of  law,  and  wilb 
malice  aforetbou^bt,  with  a  deadly  weapon,  to  wit.  a  koife,  Ibo  Enid 
George  O'Canuar  then  am)  there  being  armed,  did,  wilhont  ontbority 
of  law  and  with  malii^e  aforethonght,  moke  on  DBsanlt  In  and  upon  one 
Jobn  Winn,  with  ioteDt  to  liill  him,  the  Raid  John  Winn."  etc.:  Brlil, 
that  Ibe  time  when  Iha  ofienae  was  committed  ia  alleged  with  anfflcieut 

Idem. — Tbe  worda  "  and  before  the  finding  of  IMa  indictment,"  afier  (be 
date  alleged,  though  ptoper,  need  not  ueceHEarily  be  inaerled  in  an  in- 
dictment. 

Iniu — Stiteufkt  of  OFFXKaE  Cbaboks. — Him,  that  tbe  indictment  clearly 
cbnrges  nn  aaeanlt  with  a  knife — u  deadly  weapon — wiih  intent  to  kill. 

Motion  in  Abbkbt  ofJuhoheiii. — A  motion  in  arrest  of  jndgmclit  can  only 
bo  Huxtained  opon  tbe  gronnd  that  the  court  has  no  jariadictioD  over 
tlie  snbject  of  the  indictment,  or  that  the  facts  stated  do  not  conatitate 
a  piibliu  offense.  (I  Comp.  L.,  1018.) 

Urn  Qrsrx.. — KemnrkR  made  in  tbe  presence  of  a  party  oonceiuing  bis  owtt 
coDdact  are  often  mnleriul  facta  wben  bis  conduct  bfcoinea  tbe  subject 
of  InTestigalion,  and  are  admissible  in  evidence  as  a  part  of  (ho  tM 
gtsl<«. 

ABBAtii.'F  WITH  Intknt  TO  Eiix. — The  atatnte  of  1873  embraces  the  crime  at 
an  asEDiult  with  intent  to  kill  in  all  CBset  where  the  killing,  if  effected, 
would  be  unliiwfal. 

iKBTBDcnoNii — DunNSEHNKss  OF  DEFKMDiNT.— Upon  roTicwing  the  iuatmc- 
tions  given  nud  refused  by  the  conrt,  relating  to  the  queHtion  of  de- 
fendanl'Hialoiicaliou:  Ihid,  that  (ha  inBtructionB  given  on  (bis  point 
were  more  fayornbia  to  the  ileteadHiit  tliau  those  which  wne  lefused. 

EBTCSiL  OF  Ikstscotiuns — Whks  NOT  Ebuobkoob. — It  ia  not  erroc  to  refuse 
an  instmction  which  has  already  been  given  in  sabstance,  and  in  termH 
ns  clear,  lull,  and  favorable  to  (he  defendant  aa  (hose  in  which  the  court 
ia  Baked  to  repeat  it. 

Appeal  from  tbe  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  iiiatnictions  refused  by  the  court  upon  the  question 
of  drnnkenneBS,  referred  to  iu  the  opinion,  read  as  follows: 

"If  the  juiy  find  that  the  defendant,  at  the  time  of  the 
assault,  Lad,  by  drinking  intoxicating  liquors,  made  himself 
inciipable  mentally  of  entertaining  the  intent  to  kill,  then 


i„  Cookie 


Oct.  1876.]     State  of  Nevada  v.  O'Connor.  417 

ArfpimeDt  for  Appellaut. 

he  is  not  gailty,  unless  he  Lad  formed  tlie  iuteut  to  kill 
when  mentall;  capable  of  entertaining  it." 

"  The  application  of  the  rule  that  dronkenness  is  no  excuse 
for  crime  to  tbe  case  on  hand  would  be  tbat  the  drunkenuess 
18  DO  excuse  for  the  assault,  but  if  defendant  is  charged 
with  a  criminal  intent  accompanying  the  assault,  this  could 
not  exist  if  he  was  too  drunk  to  entertain  it.  The  wrongful 
intent  in  drinking  does  not  supply  or  aid  the  proof  of  an 
intent  to  kill." 

The  instructions  given  by  the  court  upon  this  point,  and 
referred  to  in  the  opinion  of  the  court,  read  as  follows: 

"If  the  jury  believe  from  the  evidence  that  the  condition 
of  the  prisoner,  from  intoxication,  was  such  as  to  show  that 
there  was  no  motive  or  intention  to  kill  the  said  John  Winn, 
tbey  may  Snd  the  defendant  guilty  of  a  less  offense  em- 
braced in  that  of  the  one  charged  in  the  indictment." 

"In  this  case,  the  criminal  intent  is  the  essence  of  the 
crime,  and  in  such  a  case  the  jury  are  to  jndge  whether 
from  intoxication,  or  other  cause,  there  was  a  want  of  such 
criminal  intent.  The  question  is,  did  he  know  what  he  was 
about?  If  he  did,  and  had  the  intent,  he  is  guilty;  if  he 
did  not,  he  is  not  gniUy." 

"The  nature  and  essence  of  the  crime  charged  depends 
upon  the  particular  state  and  condition  of  the  defendant's 
mind  at  the  time  of  the  assault,  and  dmnkennesa  as  a  matter 
of  fact,  effecting  such  state  and  condition  of  the  mind,  is  a 
proper  subject  for  consideration  and  inquiry  by  the  jury." 

"In  order  to  convict,  the  juiy  must  find  either  that  the 
defendant  was  iu  possession  of  his  mental  faculties,  and 
entertained  an  intent  to  kill  when  the  assault  was  made,  or 
that  he  had  formed  this  intent  before  he  lost  control  of  his 
facnltiofl." 

The  other  facts  sufficiently  appear  in  the  opinion. 

L.  T.  Cowie,  for  Appellant. 

I.  The  court  below  erred  in  overruling  the  demurrer  to 
the  indictment,  and  the  motion  in  arrest  of  judgment. 

The  formal  part  of  the  indictment  is  merely  a  conclusion 

of  law,  drawn   from   the   facts  stated   in   the  body  of  the 
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Bame.  To  compel  a  defendant  to  go  to  trial  upon  an  indiot- 
ment  charging  merely  "an  assault  witti  intent  to  kill," 
vithout  setting  forth  any  of  the  acts  constitnting  the 
offense,  would  and  does  necessitate  his  being  prepared  to 
disprove  or  rebut  the  comtnisBioQ  by  him  of  any  or  all  acts 
towards  the  prosecuting  witness  which  oonld  possibly  come 
within  the  offense  charged.  The  defendant  does  not  know 
how  the  State  will  attempt  to  sustain  their  charge;  they 
may  introduce  eyidence  to  prove  that  the  shot  at  A.  B. 
with  a  pistol  or  a  gun,  or  that  he  attempted  to  stab  A.  B. 
with  a  knife  or  with  a  sword,  or  that,  being  a  much  more 
powerful  man  than  A.  B.,  he  attempted  and  tried  to  kill 
A.  B.  with  his  hands,  or  otlierwise,  without  the  use  of  any 
deadly  weapon.  (Stale  v.  Anderaon,  3  Nev.  254;  State  v. 
Brannan,  et  al.,  3  Id.  238;  State  r.  Bigg,  10  Id.  288;  1 
Wharton  Crim.  Law,  sees.  284-285,  note  1;  30  Cal.  214.) 

XL  The  offense  charged  in  this  case  is  an  attempt  to  com- 
mit a  higher  crime  than  the  one  charged,  as  shown  by  the 
definition  of  attempt  as  given  by  Bishop,  in  first  volume 
Criminal  Law,  sec.  659. 

m.  In  r^ard  to  the  question  of  time,  see  Criminal 
Practice  Act.     {Slate  v.  Brannan,  el  al.,  p.  240.) 

rV.  The  conrt  erred  in  overruling  the  objection  to  and 
the  motion  of  the  defendant  to  strike  out  the  evidence  of  the 
witness  Waddell,  and  in  allowing  the  some  to  go  to  the  jury. 
Hearsay  testimony  is  inadmissible.  The  declarations  of 
a  third  party  are  immaterial  and  irrelevant.  It  was  not  the 
beat  evidence.  If  any  person  made  use  of  any  language  at 
that  time  and  place  it  was  the  duty  of  the  prosecution,  if 
they  desired  to  prove  the  fact  as  stated,  to  produce  that 
person  as  a  witness,  and  confront  him  with  the  defendant, 
so  that  the  defendant  might  have  some  opportunity  to  dis- 
prove or  rebut  it.  How  did  the  person  whom  the  witness 
heard  make  the  remark  know  that  the  defendant  had  gone 
for  a  knife?  Had  not  the  defendant  a  right  to  have  that 
person's  name,  have  him  produced  in  court,  subject  him  to 
a  cross-etomination,  test  Lis  veracity,  and  if  necessary,  in- 
trodnce  testimony  to  impeach  him?  Again,  how  was  the 
defendant  to  discover  that  the  witness  was  telling  the  truth 
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or  a  falaehood,  vhen  he  said  that  lie  heard  somebody  else 
say,  etc.? 

y.  The  court  belov.  erred  in  refnsiDg  to  give  the  instruc- 
tion asked  by  defendaut,  to  the  effect  that  "the  jury  must 
find  the  intent  to  kill  under  ciroumstanoes  which,  if  death 
had  ensued,  would  have  made  the  kilting  murder;  if  they 
do  not  so  find,  they  may  find  guilty  of  assault  and  battery 
or  acquit."  (Crim.  Pr.  Act,  sec.  235;  Slaie  t,  O'FIalteHy, 
7  Nev.  157;  2"Whart.  Crim.  L.,  seca.  1279-1283;  Malicr  v. 
People,  10  Mich.  212;  Bdboia  y.  Feoph.  19  Mich.  415.) 

YI.  The  court  erred  in  refusing  to  give  the  instructions 
asked  by  defendant  upon  the  question  of  drunkenness. 
(1  Biflh.  on  Crim.  L.,  sec.  408,  413;  1  Whar.  Crim.  L., 
sees.  41  to  44;  Bt^terta  v.  People,  19  Mich.  401.) 

J.  R.  KOtrell,  AUomey-OeTieral,  and  Lindsay  t&  Didcaon,  for 
Respondent. 

I.  The  indictment  substantially  conforms  to  the  foi-m  pre- 
scribed  in  the  criminal  practice  act,  and  is  sufficient.  (1  voh 
C.  li.,  660.  2352;  People  v.  Logan,  1  Nev.  115;  People  v. 
Swmaon,  48  Cal.  388.) 

n.  If  the  instruction  in  regard  to  intoxication  or  drunk- 
enness be  abstractly  correct  as  propositions  of  law,  still  there 
is  no  testimony  contaiDed  in  the  transcript  tending  to  show 
that  defendant,  at  the  time  of  the  commission  of  the  offense, 
was  either  diunk  or  sober.  The  record  should  contain 
enough  testimony  to  give  point  to  the  instructions.  The 
conrt  having  refused  to  give  these  instructions,  the  pre- 
sumption is,  that  they  are  not  applicable  to  the  case,  and 
were  properly  refused.  {State  v.  JVuiermav,  1  Nev.  543;  Peo- 
ple T.  Sanckea,  24  Cal.  17;  People  r.  Byrnes,  30  Id.  206;  Peo- 
plev.  Boberta,&  Id.  2U.) 

III.  The  last  instmction  asked  by  the  defendant,  and 
refused  by  the  court,  does  not  correctly  state  the  law.  The 
intent  to  kill  need  not  be  specifically  proven.  Where  an 
unlawful  act  is  proven  to  have  been  done  by  the  accused, 
the  law  presumes  it  to  have  been  intended;  and  the  proof  of 
justification  or  excuse  lies  on  the  defendant.  {People  v.  Har- 
ris, 29  Cal.  678.)    The  question  of  intent  is  n  matter  of 
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vbich  the  jury  ia  the  exclusive  jndge.  Tliey  are  to  deter- 
miaa  that  question  from  the  churacter  of  the  assault,  the 
chnractei-  of  the  weapon,  the  mtinner  of  its  use,  aod  the  cir- 
cumstances attending  the  assault.  Criminal  intent  iaa  fact 
for  the  jury,  to  be  established,  like  any  other  fact,  by  proof 
positive,  circnmstantial,  or  presumptive.  (1  Whar.  C.  L., 
sees.  631,  712;  8  Cal.  547.) 

By  the  Coort,  Bkattt,  J. : 

The  defendant  was  convicted  of  an  assault  with  intent  to 
kill,  and  appeals  from  the  judgment.  Hia  first  point  is, 
that  the  district  court  erred  in  overruling  his  demurrer  to 
the  iudictmeut.  Omitting  the  title  and  other  formal  parte, 
the  indictment  reads  as  follows:  "  George  O'Connor  is  ac- 
cused, by  the  grand  jury  of  the  county  of  Storey,  by  this 
indictment,  of  the  crime  of  an  assault  with  intent  to  kill, 
committed  as  follows,  fo  wit :  That  on  the  twenty-third  day  of 
February,  A.  D.  1876,  or  thereabouts,  at  the  county  of  Storey 
and  state  of  Nevada,  without  authority  of  law,  and  with 
malice  aforethonght,  with  a  deadly  weapon,  to  wit,  a  knife, 
the  said  George  O'Connor  theh  and  there  being  armed,  did, 
without  authority  of  law,  and  with  malice  aforethought,  makd 
en  assault  iu  and  upon  one  John  Winn,  with  intent  to  kill 
him,  the  said  John  Winn.  Contrary  to  the  form,"  etc. 
The  objections  to  this  indictment,  specified  in  the  demurrer, 
are  as  follows:  First.  "  That  it  is  not  direct  or  certain  with 
regard  to  the  date  of  the  commission  of  the  offense,  nor  is  it 
direct  or  certain  as  to  the  crime  or  offense  charged.  It 
chains  that  an  assault  was  committed  by  defendant  upon 
one  John  Winn,  and  also  charges,  that  said  defendant  was 
nrmed  at  the  time  with  a  deadly  weapon,  but  it  does  not 
charge  that  the  defendant  used,  or  attempted  to  use,  said 
weapon  upon  said  John  Winn.  It,  therefore,  fails  to  charge, 
except  by  way  of  averring  a  conclusion  of  law,  that  any 
offense  other  than  that  of  an  assault  simply,  was  commit- 
ted." Second.  "That  it  cannot  be  understood  therefrom, 
that  the  offense  was  committed  prior  to  the  finding  of  said 
indictment."  The  second  of  these  objections,  and  the  first 
part  of  the  first  one,  may  be  considered  together.     It  is 
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conceded  thnt  the  sufficiencj  of  the  indictment  is  to  be  tested 
by  its  coBformity  to  the  provisions  of  the  criminal  practice 
ftct,  and  both  objections  involve  a  constmction  of  the  same 
sections  of  that  law. 

The  form  of  on  indictment  is  prescribed  by  section  23S, 
and  so  far  as  the  allegation  of  the  time  when  the  offense 
vras  committed  is  concerned,  has  been  literally  followed  in 
this  case.  Section  '239  provides  that  "the  precise  time  at 
which  it  was  committed  need  not  be  stated  in  the  indict- 
ment, bat  it  may  be  alleged  to  htive  been  committed  at  any 
time  before  the  finding  of  the  same,  except  when  the  time 
is  a  material  ingredient  of  the  ofFense."  In  view  of  these 
provisious  of  the  statute,  it  is  plain  that  the  time  when  the 
offense  was  committed  is  allied  with  all  the  certainty  and 
definitenesa  that  either  the  letter  or  the  spirit  of  the  taw 
requires.  Bat  it  is  strenuously  contended  that,  as  this  in- 
dictment was  presented  on  the  twenty-sixth  of  February, 
and  mast  have  been  found  before  it  was  presented;  and 
since  the  words  "on  the  twenty-third  day  of  February,  a.d. 
1876,  or  thereabouia"  include,  in  their  natural  import,  at 
least  two  01-  three  days  before  and  after  the  twenty-third, 
there  is  no  certainty  that  the  indictment  was  found  after 
the  offense  was  committed.  It  is  insisted  that,  in  order  to 
moke  it  conclusive  on  this  point,  it  was  necessary  to  have 
inserted,  after  the  words  above  quoted,  these  additional 
vrorda:  "And  before  the  finding  of  this  indictment."  We 
aie  aware  that  it  ia  not  an  unusual  practice  to  include  these 
words  by  way  of  extra  precaution,  but  we  thiiik  it  is  entirely 
unnecessary  to  do  so.  No  such  words  are  used  in  the  form 
prescribed  by  tlie  statute,  and  there  is  nothing  in  any  other 
provision  of  the  statute  requiring  any  amplification  of  the 
prescribed  form  in  this  particular.  Section  241  provides 
that  "words  used  iu  an  indictmeut  shall  be  construed  in 
the  usual  acceptance  in  common  langut^e,  except  such 
words  anil  phrases  as  are  defined  by  law,  which  are  to  be 
construed  according  to  their  legal  meaning." 

There  is  no  peculiar  legal  meaning  to  the  tenses  of  the 
Terb  and  the  words  "did  assaiilt,"iu  their  usual  acceptance 
in  common  laaguoge,  describe  a  post  transaction  with  jtist 
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as  m.ucb  certBint^  &s  if  Uiey  were  qnalified  by  the  phrase, 
"and  before  the  findiDg  of  this  indictment."  In  regard  to 
the  second  part  of  the  first  objection  to  the  indictment,  it 
is  necessary  only  to  say  that  it  depends  upon  an  inadmissible 
construction  o'f  the  language. naed.  It  is  manifest  that  the 
intention  of  the  pleader  vas  to  charge  an  assault  vith  a 
knife,  and  that  is  what  any  person  of  plain  understanding 
would  constme  it  to  mean,  but  counsel  for  appellant  con- 
tends that  under  a  Btrict  grammatical  analysis,  it  mennH 
only  this:  that  defendant  being  at  the  time  armed  vith  u 
knife,  made  an  assault,  but  not  necessarily  with  the  knife. 
In  order  to  teach  this  ooustructiou  he  reads  the  indictment 
as  if  the  words,  "with  a  deadly  weapon,  to  wit:  a  knife, 
the  said  George  O'Connor  then  and  there  being  armed," 
were  included  in  parentheses.  But  this  cannot  be,  for  if 
they  were  so  divided  from  the  balance  of  the  sentence,  the 
predicate  "did  assault,"  etc.,  would  be  left  without  any 
subject.  Put  the  words  "George  O'Connor"  in  paren- 
theses, and  it  is  not  alleged  that  anybody  did  assault;  and 
the  whole  indictment  becomes  utterly  meaningless.  It  cao- 
uot  be  denied  that  the  language  of  the  indictment  is  rather 
awkward  and  involved,  but  we  think  the  criticism  that 
would  deprive  it  of  any  meaning  whatever  is  rather  too 
destructive.  It  is  a  more  reasonable  construction  to  simply 
reject  the  words  "then  and  there  being  armed,"  as  wholly 
unnecessary  to  its  sense.  This  leaves  an  indictment  clearly 
charging  an  assault  with  a  knife^a  deadly  weapon — with 
intent  to  kill.  That  such  an  indictment  is  sufScient,  see 
Stale  v.  O'tlakeiiy,  7  Nev.  157;  SUde  v.  Sigg,  10  Nev.  288. 
Second.  The  defendant  also  moved  in  arrest  of  judgment 
on  the  ground  that  this  indictment  ohai^s  two  offenses: 
First,  an  assault;  and,  second,  as  a  conclusion  of  law,  an 
assault  with  intent  to  kill.  We  do  not  think  the  indictment 
is  chargeable  with  this  fault,  but  if  it  was,  it  would  be  no 
ground  for  a  motion  in  arrest  of  judgment,  which  can  only 
be  sustained  upon  the  ground  that  the  court  has  no  juris- 
diction over  the  subject  of  the  indictment,  or  Uiat  the  facts 
stated  do  not  constitute  a  public  offense.  (See  Statutes  of 
1875,  page  119,  sec.  8,  and  Comp.  Laws,  sec.  1918.) 
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Third.  The  bill  of  ezoeptioDB  sho-wa  that  daring  the  prog- 
ress of  the  trial  one  of  the  witnesses  was  allowed  to  give  the 
following  testimony  gainst  the  objection  of  the  defendant: 
"And  the  next  thing  I  heard  somebody  saying,  'John,  you 
had  better  getontof  the  way;  he  has  gone  for  a  knife.'"  The 
groands  of  the  objeotion  to  this  teBtimony,  specified  at  the 
time,  are  that  it  is  immaterial,  irrelevant,  and  hearsay. 
The  court  overmled  the  objection,  and  refused  to  strike  out 
the  testimony,  upon  the  ground  that  it  appeared  to  be  part 
of  the  rea  gesta.  From  all  that  appears,  the  court  was  per- 
fectly right  in  its  mllDg.  If,  as  seems  probable,  the  wit- 
ness was  describing  the  circamstnnces  of  the  assault,  and 
testified  to  this  langnage  having  been  used  at  the  time  of 
the  assault,  and  iu  the  presence  and  hearing  of  the  defend- 
ant, it  was  not  hearsay  evidence  of.  the  fact  that  the  assault 
was  made  with  a  knife,  but  was  direct  evidence  of  another 
fact  that  may  have  had  very  important  bearings  upon  the 
attendant  circumstances.  Bemarks  made  in  the  presence 
of  a  party  concerning  his  own  conduct  are  often  material 
foots,  when  his  conduct  becomes  the  subject  of  investiga- 
tion. And  iu  this  case  it  is  not  difficult  to  imagine  a  great 
many  ways  in  which  the  exclamation  testified  to  may  have 
influenced  or  given  character  to  the  subsequent  acts  of  the 
defendunt  and  of  the  party  assailed.  It  was  therefore  a 
part  of  the  res  gesUe,  and,  as  such,  was  properly  admitted. 

Fourth.  The  conrt  refused  four  of  the  instructions  re- 
quested by  the  defendant,  and  this  action  is  assigned  as 
error.  The  first  of  these  instmctions  was  as  follows:  "To 
find  the  defendant  guilty  as  indicted,  the  jury  must  find  the 
intent  to  kill,  under  circumstances  which,  if  death  had  en- 
aued,  would  have  made  the  killing  murder;  if  they  do  not 
BO  find,  they  may  find  guilty  of  assault  and  battery,  or  ac- 
quit." This  instruction  does  not  present  the  law  of  the 
case,  even  if  the  appellant's  interpretation  of  the  statute 
were  correct.  But  he  is  mistaken  in  supposiug  that  the 
statute  only  embraces  assaults  with  intent  to  kill,  where  the 
circumstances  are  such  as  would  moke  the  killing  murder. 
By  the  act  of  1861,  a  penalty  was  prescribed  for  assault 
with  intent  to  commit  murder.     In  1873,  the  section  coo- 
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tainiog  tbis  provision  was  ameDded  by  sabstitutiDg  "asaanlt 
'with  intent  to  kill,"  showiDg  clearly  that  the  design  of  the 
legishiture  waB  to  impose  the  prescribed  penalty  in  all  cases 
where  the  killing,  if  effected,  would  be  unlawful.  It  may 
be  true,  as  counsel  contends,  that  this  indictment  chaises 
an  attempt  to  marder;  but  certainly  that  does  not  make  it 
Any  the  less  a  good  indictment  for  an  attempt  to  kill;  and 
as  the  penalty  is  the  same  in  all  cases,  it  wonld  have  been 
worse  than  useless  to  ask  the  jury  to  make  a  special  finding 
as  to  what  the  grade  of  the  homicide  would  have  been  if 
the  person  assanltcd  bad  been  killed. 

The  second  and  third  instructions  refused  were  to  the 
effect  that  if  the  defendant,  at  the  time  of  the  assault,  was 
so  drunk  as  to  be  incapable  of  forming  or  entertaining  au 
intent  to  kill,  he  could  not  be  convicted  as  chained.  It  is 
a  sufficient  reason  for  sustaining  the  refusal  of  the  court  to 
give  these  instructions,  that  there  is  not  a  particle  of  evi- 
dence contained  in  the  record  going  to  show  that  the  de- 
fendant was  intoxicated  at  the  time  of  the  assault.  It  is 
true  that  the  court,  at  the  request  of  the  defendant,  gave 
other  instructions,  to  the  effect  that  if  the  defendant  was 
found,  on  account  of  intoxication  or  other  cause,  not  to 
have  entertained  an  intent  to  kill,  he  coald  not  be  convicted 
of  the  crime  charged.  This  does  prove  that  there  must 
Lave  been  some  evidence  of  intoxication,  hut  it  does  not 
prove  that  there  was  any  evidence  of  such  a  degree  of  in- 
toxication as  wonld  have  rendered  the  defendant  incapable 
of  entertaining  or  forming  an  intent  to  kill. 

Besides,  the  instructions  which  the  court  gave  on  this 
point  were  more  favorable  to  the  defendant  than  those 
which  were  refused.  The  jury  were  instructed  that  the  in- 
tent— the  state  and  condition  of  the  defendant's  mind — was 
the  very  esBcnce  of  the  crime  charged,  and  that  drunken- 
ness, as  a  fact  affecting  such  state  or  condition  of  mind,  was 
a  proper  subject  for  their  considertttion;  that  if  he  had  no 
intent  to  kill  he  could  not  be  found  guilty  as  charged.  An 
instruction  which  tells  a  jury  that  they  cannot  convict,  if, 
for  any  reason,  they  find  that  the  defendant  did  not  intend 
to  kill,  is  certainly  more  favorable  to  him  than  one  which 
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tells  them  thej  cannot  oonrict  if,  for  some  partioular  rea- 
son, they  find  he  oould  not  foim  snch  an  intent.  The  for- 
mer pi'opoaitioD  includes  the  latter  and  macli  inore,'nnd  the 
fact  which  it  assumes — -abKence  of  intent — is  more  credible, 
and  therefore  more  easily  proved,  than  a  total  incapacity  to 
form  an  intent.  If  this  is  true,  the  appellant  has  no  ground 
of  complaint;  for  it  bos  been  frequently  decided  in  Culifor- 
nia,  and  assnroed,  if  not  expressly  decided,  in  this  state, 
that  it  is  not  error  to  refuse  an  instruction  which  has  al- 
ready been  given  in  substauce,  and  in  terms  as  clear  and 
full,  and  favorable  to  the  defendant  as  those  in  which  the 
court  is  asked  to  repeat  it.  In  the  case  of  the  State  v. 
Soiuls  (1  Kev.  35),  it  waa  decided  that  t]ie  refnsul,  in  the 
presence  of  the  jury,  of  an  iustmction  manifestly  proper 
and  applicable  to  tlie  case,  was  an  error,  which  was  not 
cured  by  the  giving  of  another  to  the  same  effect  but  ex- 
pressed in  different  language;  because  its  refusal  in  the 
presence  of  the  jury,  without  explanation,  had  u  tendency  to 
raise  a  presumption  in  their  minds  that  it  was  not  the  law. 
In  the  case  of  the  Stute  v.  Fergimtu,  (9  Nov.  118.)  this  court, 
referring  to  Stale  v.  Bonds,  remarked  in  passing,  but  with- 
out deciding  or  having  occasion  to  decide  the  point,  that  "If 
an  instruction  is  refused  because  its  substance  has  been  given 
by  the  court,  that  fact  should  be  stated  and  noted  on  the 
instruction,  otherwise  it  might  be  such  au  error  as  to  de- 
prive the  defendant  of  a  substantial  right."  It  will  be  ob- 
served that  the  court  in  this  case  expressed  itself  very 
cautiously,  to  the  effect  that  the  unexplained  refusal  of  an 
instruction  might,  under  some  circumstances,  prejudice  the 
defendant,  notwithstanding  its  substance-  had  been  given 
already.  And  it  is  undoubtedly  true  that,  in  a  case  where 
the  proceedings  are  as  anomalous  as  they  seem  to  have 
been  on  the  trial  of  Bonds,  a  defendant  might  be  prejudiced 
in  the  manner  there  pointed  out.  Bnt  no  such  jtroceedings 
are  contemplated  by  the  statute,  aud  it  is  safe  to  say  they 
ore  very  unusual.  It  is  provided  by  sections  387  and  388 
of  the  criminal  practice  act  (G.  L.  sees.  2011,  2012)  that 
either  party  may  present  to  the  court  any  written  charge 
and  request  it  to  be  given,  and  the  decision  of  the  court 
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most  be  made  by  endorsing  its  allowanoe  or  rejection  upon 
each  charge  so  presented.  The  asual  and  proper  practice 
is  in  accordance  with  the  plain  import  of  these  provisions. 
The  instructions  which  either  party  wishes  to  have  given 
are  written  out  and  presented  to  the  court.  The  court  en- 
dorses upon  each  oue  of  them  the  word  "allowed"  or  "re- 
fused" as  the  case  may  be,  and  signs  his  name  under  the 
endorsement.  The  instructions  which  are  allowed  are  read 
to  the  jurj,  and  are  usually  taken  with  tbem  when  they  re- 
tire  to  consider  of  their  verdict. 

Sat  the  instractions  which  are  refused  are  simply  filed 
mth  the  clerk  and  are  never  seen  or  heard  read  by  the  jury. 
In  such  case,  it  is  obvious  that  the  defendant  is  not  preju- 
diced by  a  failure  on  the  part  of  the  court  to  explain 
that  an  instruction  is  refused  only  because  it  has  been  al- 
ready given.  Not  knowing  that  the  instruction  has  l>eeD 
refused  the  jury  need  no  explanation  of  the  reason  why  it 
has  been  refused.  If  the  judge  reads  a  correct  instruction 
aloud  to  the  jury  and  announces  that  it  has  been  refused, 
without  saying  why,  that  might  prejudice  the  cose  of  the 
party  which  has  asked  it.  But  it  does  not  appear  that  any- 
thing of  the  kind  took  place  in  this  instance  and  certainly 
it  cannot  be  presumed.  There  was  no  error  therefore  in' 
the  action  of  the  court,  and  the  appellant  was  in  nowise 
prejudiced  thereby.  The  notion  that  the  failure  to  esplain 
the  reason  for  refusing  an  instruction  will  make  that  error 
which  otherwise  would  not  be  an  error  seems  to  have  orig- 
ignated  in  California  in  the  case  of  the  People  v.  Hurley  (8 
Col.  392),  where  it  is  expressly  based  upon  the  ossumptiou 
that  the  jury  are  aware  of  the  contents  of  tbe  instruction  so 
refused.  Whether  at  that  time  there  existed  any  gi-ound 
for  such  an  assumption  it  is  not  important  to  inquire.  It  is 
at  least  certain  that  there  is  no  ground  for  such  an  assump- 
tion DOW  existing  in  tlie  law  or  practice  of  this  State.  And 
in  California  the  dootrine  of  the  Stale  v.  Hurley,  after  being 
followed  for  a  time  (People  v.  Mamirez,  13  Cal.  172;  People 
v.  WiUioras,  17  Cul,  148),  has  in  the  later  cases  been  quietly 
ignored.  Kevertheless,  it  would  be  welt  if  the  su^estion  of 
this  court  in  the  case  of  the  Siate  v.  Ferguson, — that  the  r©*- 
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son  for  refusing  the  mstrnction  should  be  noted  thereon  bj 
the  district  judge — were  generally  observed.  For  a  defend- 
ant might  appeal  without  making  amy  bill  of  exceptions,  and 
in  that  case  ihe  charge  of  the  judge  would  form  no  port  of 
the  record,  whereas  the  instruotions  refused  by  him  would 
come  before  us  for  review,  and  if  we  found  tliat  an  instruc- 
tion, manifestly  correct  and  applicable  to  the  case  had  been 
refused,  and  had  no  means  of  knowing  that  an  equivalent 
instruction  had  been  given,  we  might  be  compelled  to  re- 
verse the  judgment  for  a  reason  that  in  fact  did  not  exist. 
In  this  case,  however,  there  was  no  danger  of  tliat  sort 
since  the  instructions  presented  by  the  defendant  and  al- 
lowed by  the  court  covered  everything  embraced  in  those 
which  were  refused. 

The  fourth  and  last  LDstruction  refused  by  the  court  is  as 
follows:  "When  astatute  makes  an  offense  to  consist  of  an 
act  combined  with  a  particular  intent,  that  intent  is  jnst  ns 
necessary  to  be  proved  as  the  act  itself,  and  mast  be  found 
by  the  juiy  as  matter  of  fact  before  the  juiy  can  find  a  ver- 
dict of  guilty," 

"We  see  no  reason  for  refusing  this  instruction  nnless  it  is 
susceptible  of  the  construction  that  the  defendant  could  not 
be  found  guilty  of  ani/  offense  unless  the  intent  to  kill  wua 
proved  to  the  satisfaction  of  the  jury.  It  does  perhaps 
bear  that  construction  though  such  is  not  its  most  obvious 
meaning.  If  it  had  been  the  only  instruction  whicli  pre- 
sented the  law  upon  this  point,  the  slight  ambiguity  iu  the 
latter  part  of  it  might  not  have  justified  the  court  iu  refus- 
ing it,  but  as  the  same  proposition  is  clearly  embraced  in 
three  or  four  other  instructions  asked  by  the  defendant  and 
allowed  by  the  court  it  v/aa  right  to  refuse  it  if  it  had  any 
tendency  to  mislead  or  confuse  the  jury.  And  besides,  even 
if  it  had  not  the  slightest  teudency  to  mislead  the  jury,  al- 
though, on  that  supposition  its  refusal  was  erroneous,  still 
the  error  was  not  prejudicial  for  the  i^easons  given  above. 
The  same  proposition  had  been  stated  to  the  jury  over  and 
over  again,  not  in  language  chosen  by  the  court,  but  in  lan- 
guage of  the  defendant's  own  choosing. 

The  judgment  of  the  district  court  is  affirmed. 
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Points  decided. 

[No.  801.] 

THE  STATE  OF  NEVADA,  Eebpondent,  v.  AH  HUNG, 

ApPELLiKT. 
Whbk  jDDOxnrT  ■wm,  bk  Aitibmkd. — Whera  there  1b  no  mnlion  for  a  new 
trial,  or  bill  of  eiceptioDs,  and  whstn  uo  error  in  snggeBted  by  uonnsel 
for  appellant,  the  judgment  Till  be  affirmed. 

Appeal  from  the  DiRtrict  Court  of  the  Sixth  Jadiciul 
District,  Eareka  Couoty. 

Bobert  M.  Clarke,  for  Appellaot. 

J.  li.  KiUrell,  Altm-ney-General,  for  EeapoDdent. 

By  the  Coart,  Beatty,  J. : 

The  defendant  in  this  case  appeals  from  a  jadgmeot  con- 
victing  him  of  an  assault  vitli  ioteat  to  inflict  bodily  injury. 
There  was  no  motion  for  a  new  trial,  and  there  is  no  bill 
of  exceptions.  The  record  discloses  no  error  on  the  part 
of  the  district  coart,  and  none  is  suggested  by  counsel  for 
sppeltant. 

The  judgment  ia  affirmed. 

Eabll,  J.,  did  not  participate  in  this  decision. 


El  Parte  A.  W.  MAXWELL. 

Jkopabot— When  it  Atticbes.  —Whenever  the  occDsed  hsa  been  placed  upon 
trial,  upon  a  valid  indictment  before  a  competeot  court,  and  a.  Jnry  dnly 
impAneled,  nwom  and  charged  with  the  cnse  hie  jeopardy  attaches,  and 
the  diBchnrge  of  the  jary  before  verdict,  uuleBit  with  the  cousaut  of  Iha 
defendant,  or  the  intervention  of  soma  unavoidable  accident  or  soma 
oierrnling  ueceeaity,  operattn  as  au  acquittul. 

ISEK — J  CSX  Failino  to  Aobes. — The  inability  uf  the  jory  to  agree  upon  a 
verdict  in  reuognized  as  creating  a  neceBnitj  that  juati&ea  the  diticharge 
of  the  jury. 

Wbih  Jkopaedt  DOK8  NOT  Attaos.  —  'Whenever  a  trial  has  commenced, 
whether  lor  miiidemeanor  or  telouyj  and  the  judge  discovera  any  imper- 
fection which  will  reiider  a  verdict  void  or  voidable  by  him,  he  may  atop 
tbe  trial,  and  what  hua  been  done  will  bo  no  impediment  in  the  way  of 
ftny  f iitare  proceedings. 
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Aignment  tor  PetitioDer. 

Iqem. — Whenever  anything  appears  showing  plainly  the  fact  that  n  verdict 
cannot  be  rtacbed  vithin  the  time  assigned  by  law  for  the  holding  of  the 
court,  he  may  adjudge  this  lact  to  exist,  and  on  moklDg  tha  ndjndicatioa 
matter  of  record,  stop  the  trial,  with  the  result  above  stated. 

FowKB  or  CocBT  TO  DisoHiBOB  A  Jnni  jntwonu  VsBDiCT,— The  power  of  the 
court  to  discharge  a  jiry,  Tithoiit  the  couBcnt  of  the  defendant,  is  not 
an  abgolute  power,  but  mnat  be  exercised  in  accordance  wilh  OBtablished 
legal  rales  and  a  sound  legal  diEcretion  iu  the  application  of  such  roles 
to  the  facts  and  citcumslancee  of  each  particular  case. 

Ism— AiMDDiCAnuN  or  Beooud.— The  facts  and  circamstsnees  which  induce 
the  discharge  of  the  jnry,  and  an  ad  jadication  thereon,  ought  to  be  stated 
and  appear  in  the  record. 

Idbh. — AVhera  the  only  ground  appearing  was,  that  the  foreman  of  tlie  jury 
stated  "Ibey  were  unable  to  agree  upon  a  verdict:''  Ileid,  thai  this  was 
not  sufficient  ground  to  flutborize  the  court  to  discharge  the  jury.  The 
fact  that  the  jury  could  not  ngree  is  an  essential  foci,  the  eiistence  of 
which  ought  to  be  determined  by  the  coort  and  established  by  tha 

Habkjw  Coepus. — The  writ  of  habeas  corpus  Is  not  intended  to  have  the 
force  or  operation  of  an  appeal,  writ  of  error,  or  certiorari;  nor  is  it  de- 
signed Hs  a  substitute  for  either. 

Idru— DiBCHABoB  OP  DifPBNDANT. — Where  there  has  been  a  legal  jeopardy, 
it  is  equivalent  to  a  verdict  of  acquittal;  and.  on  motion,  the  prisoner  is 
entitled  to  Mb  discharge;  hut  the  writ  of  habeas  corpus  will  not  lie. 

Habeas  Cobpcs  Ijcfore  the  Sapreme  Court. 
Tlie  facts  ai-e  stated  in  the  opinion. 

J.  B.  Hunt  and  T.    W.  W.  Bavies,  for  PetitioDer. 

The  ptititioner  is  entitled  to  be  discharged.  The  dis- 
charge of  the  jury,  on  motion  of  the  state,  without  the  con- 
sent of  defendant,  was  equivaleDt  to  a  verdict  of  acquittal. 
{Scale  T,  Calle^ndine,  8  Iowa,  288;  CommoiitoeaUh  v.  Clue,  3 
Ituwle,  498;  Commonwealth  v.  Cook  et  al.,  6  ES.  and  Bawle, 
577 ;  WriylU  v.  StaU,  5  Ind.  290 ;  Mahala  v.  State,  10  Terger, 
533  and  cases  cited;  People  v.  Webb,  38  Cal.  467,  and  cases 
cited;  Hurd  on  Hub.  Corp.,  330,  333;  People  v.  McLeod,  25 
Wend.,  570-72;  Comp.  Laws,  sees.  363-64,  368;  Hab.  Corp. 
Act,  sees.  15, 16,  20;  People  t.  Martin,  1  Parker's  Or.  Rep., 
187,  and  cases  there  cited;  People  v.  Tompkins,  1  Par.  Cr. 
Rep.,  224;  Stale  v.-  JVin-d,  3  Halst.,  N.  J.  120;  H^  purte  Boll- 
man  <t  SwartwoMl,  4  Cranch,  75;  Stale  v.  Slauley,  4  Nev.  113.) 
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J.  R.  Kitlrell,  JUomey-Oeneral,  for  the  State. 

I.  The  inquiry  of  the  cburt  is  limited  on  habeas  corpta  to 
the  existence,  -validity,  and  present  legal  force  of  the  pro- 
cess. (Hurd  on  Hab.  Corp.  331,  345.) 

II.  The  discharge  of  a  jnrj  sworn  to  try  a  criminal  case, 
is  pnrelj  within  tlie  discretion  of  the  Judge  who  presides  at 
the  trial,  and  the  statute  in  express  terms  constitutes  him 
the  exclusive  judge  as  to  the  time  when  such  a  ohai^  shall 
ensue.  Whenever  it  shall  satisfactorily  appear  to  the  court 
that  there  is  no  probability  that  the  jury  can  agree  upon  a 
verdict,  then  the  judge  may  order  them  discharged.  There 
is  no  period  of  time  prescribed  by  law  for  a  jury  to  delib- 
erate, and  when  they  are  ordered  discharged  for  failure  to 
agree  upon  the  verdict,  the  presumption  is  that  it  appeared 
to  the  satisfaction  of  the  court  that  there  was  no  reasonable 
probability  of  an  agreement.    (Comp.  L.,  sees.  2020-21.) 

UI.  If  the  discharge  of  the  jury  in  this  case  at  the  second 
trial  was  equivalent  to  acquittal,  the  remedy  is  not  by  Iwheas 
co>-pn8,  it  is  by  motion,  or  plea.  At  a  subsequent  trial, 
petitioner  could  move  his  discharge,  or  plead  former  ac- 
quittal, and  if  the  motion  were  overruled  and  the  plea  not 
accepted,  then  an  appeal  would  lie.  (41  Oal.  211.)  For  the 
practice  on  this  point  see  People  v.  Cage  (48  Cal.  326.) 

By  the  Court,  Eabll,  3.:   ■ 

It  is  alleged  in  the  petition  presented  on  behalf  of  Max- 
well, that  he  is  unlawfully  imprisoned  and  restrained  of  his 
liberty  by  one  Andrew  Fife,  the  sheriff  of  the  coginty  of 
Lincoln. 

The  facts  as  presented  by  the  petition,  return  of  the 
sheriff  aud  proofs  submitted  are  substantially  as  follows: 
The  prisoner  was  accused  of  having  stolen  twenty-two 
pieces  of  crude  bullion,  at  said  Lincoln  county,  of  the 
alleged  value  of  twenty-two  hundred  dollars,  gold  coin,  the 
property  of  the  Meadow  Valley  Mining  Company,  a  cor- 
poration. He  was  arrested  on  said  charge  in  the  territory 
of  Utah,  the  latter  part  of  June,  1875,  upon  the  requisition 
of  the  governor  of  this  state,  and  on  or  about  the  first  day 
of  July  delivered  iuto  the  custody  of  said  sheriff.     That 
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while  lie  was  thns  in  custody,  and  at  tlie  Joly  term  of  tbe 
district  court,  held  iu  and  for  said  coanty,  tbe  grand  jttry 
found  and  presented  an  indictment  charging  him  with  the 
eommission  of  said  crime,  and  npoa  which  indiotment  he 
was  pnt  upon  his  trial  at  the  suooeeding  October  term  of 
said  court;  but  the  jury  failing  to  agree  upon  s  verdict, 
were  discharged  by  the  court,  and  the  judge  of  said  court 
thereupon,  of  his  own  motion,  continued  the  cause  for 
trial  nntil  the  next  term  of  the  court,  to  be  held  in  January, 
1876.  At  the  time  the  jury  were  thus  disohargecl,  the 
jurors  stood  seven  for  not  guilty  and  five  for  gnitty.  At 
the  January  term  of  1876  of  said  court,  the  i>risoner  was 
again  brought  to  trial  upon  said  indictment.  A  jury  vas 
regalnrly  impaneled  to  try  the  case.  The  evidence  and 
arguments  of  counsel  were  closed  on  the  fourth  day  of 
March,  and  having  received  the  instructions  of  the  court, 
the  jury  retired  in  charge  of  the  slieriff,  duly  sworn,  to 
consider  of  their  verdict.  In  less  than  three  hours  after 
tlie  cause  had  thns  been  submitted,  the  jury  returned  into 
court,  and  by  their  foreman  stated  they  were  nnable  to 
agree  upon  a  verdict;  whereupon  the  court,  against  the 
objection  of  the  prisoner  and  his  counsel,  discharged  the 
jury  from  further  consideration  of  the  case.  The  entry  in 
tlie  minutes  of  the  court  is  as  follows:  "The  evidence 
being  closed,  after  ai^ument,  the  court  instructed  the  jury, 
and  they  retired  in  charge  of  the  sheriff  duly  sworn,  and 
subsequently  returned  into  court,  and  by  their  foremau 
stated  they  were  unable  to  agree  upon  a  verdict;  where- 
upon the  court  discharged  the  jury  from  further  considera- 
tion of  tbe  case.  On  motion  the  bail  of  the  defendant  is 
reduced  from  $5,000  to  $3,000,  to  be  approved  by  the 
court."  It  is  alleged  in  the  petition  that  when  said  jury 
were  discharged,  they  stood  nine  for  not  guilty  and  three 
for  guilty,  and  that  they  were  discharged  without  legal 
necessity.  It  does  not  appear  that  any  further  proceedings 
were  had  in  the  case  until  the  next  term  of  the  court.  On 
the  tenth  day  of  April,  1876,  and  of  the  April  term  of  the 
court  tbe  cause  was  again  called  for  trial,  and  the  court 
proceeded  to  impanel  a  jury  to  try  the  same.     The  jurors 
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in  atteuclnuce  were  called,  sworu  nncl  examined  as  to  their 
qualifications,  and  upon  such  examination,  nine  jurors  were 
found  competent,  and  left  in  the  box  subject  to  peremptory 
challenges.  The  pauel  being  then  exhausted,  the  said  nine 
jurors  were  dulj  admonished  by  the  conrt;  and  after  being 
notified  to  be  in  attendance  on  the  succeeding  twelfth  daj 
of  April,  were  permitted  to  separate,  and  then,  by  order  of 
the  court  twenty-three  additional  jurors  were  drawn  and  a 
venire  issued  therefor,  retamable  on  the  said  twelfth  day  of 
April,  to  wbich  time  the  court  adjourned. 

The  court  convened  on  the  said  twelfth  day  of  April,  and 
the  venire  for  the  additional  jurors  having  been  duly  re- 
turned, the  roll  of  the  jury  was  called,  and  the  nine  jurors 
who  had  been  previously  passed,  subject  to  peremptory 
challenge,  and  nearly,  if  not  all  of  the  additional  jurors 
summoned,  were  present.  The  court  therenpou,  of  its  own 
motion,  called  Andrew  Fife,  sheriff  of  said  county,  who, 
being  sworn,  testified:  "That  he  could  not  find  auyperson 
in  the  town  who  was  willing  to  board  or  lodge  the  jury 
during  the  trial  of  this  cause,  and  that  he  had  used  the 
utmost  endeavors  to  do  so,  but  had  failed;  that  he  could 
not  get  board  or  lodging  for  the  juiy,  and  knew  of  uo  way 
by  which  it  could  be  obtained. 

The  bill  of  exceptions  annexed  to  the  petition,  after  re- 
citing the  above  testimony,  proceeds:  "The  court  knowing 
the  fact  that  two  trials  had  been  previously  had,  the  first  of 
which  occupied  twelve  dajs,  and  the  second  six  days,  in- 
cluding night  sessions,  and  that  the  trial  about  to  take  place 
would  take  as  much  time  as  the  lost  trial,  it  made  the  fol- 
lowing order,  to  wit:  "Whereupon  the  court  orders  that 
the  trial  of  said  cause  be  continued  until  Monday,  May  1, 
A.  D.  1876,  or  until  the  further  order  of  this  court,  and  the 
jurors  in  the  bos  are  discharged  from  the  further  consid- 
eration of  the  case;"  counsel  for  defendant  entered  his  ex- 
ceptioD.  Counsel  for  defendant  then  demanded  that  the 
trial  proceed  at  once,  which  the  court  refused;  to  which 
ruling  "counsel  for  the  defendant  then  and  there  excepted." 
On  the  succeeding  nineteenth  day  of  April,  the  defendant, 
on  an  affidavit  setting  forth  the  proceedings  had  in  his  case. 


i„  Cookie 


-Oct,  1876.]  Ex  Parte  Mas^teix.  433 

Opinion  of  the  Court— Earll,  J, 

Babstautially  as  above  stated,  and  also  that  the  county  of 
liincolD  does  now,  and  has  for  some  months  last  past,  re- 
fased  to  fuiTiish  lights,  fuel  or  food  for  affiant;  that  he  has 
been  kept  in  said  jail  at  the  expense  of  the  Meadow  Valley 
Mining  Company,  as  to  lights,  food  and  fuel  during  said 
time  last  as  aforesaid,  and  is  still  being  so  kept;"  and  that 
he  had  endeavored  to  procnre  bail,  but  ivas  unable  to  do  so; 
and  upon  notice  to  the  district  uttorney,  applied  to  said  dis- 
trict court  to  he  releaiwd  from  custody  upon  his  own  recog- 
nizance. The  court  refused,  to  discharge  the  prisoner  on 
eaid  application,  and  he  then  and  there  by  his  conusel  ex- 
cepted. It  further  appears  that  on  the  first  day  of  May  the 
court  again  continued  the  trial  of  said  cause,  and  it  is 
alleged  by  the  petition  that  the  prisoner  is  unable  to  obtain 
ft  trial  or  to  procure  bail. 

Upon  this  state  of  facts,  it  is  claimed  that  the  prisoner  is 
entitled  to  be  released  from  custody,  if  not  absolutely,  at 
least  upon  his  own  recognizance;  and  bis  discbarge  is  urged 
QpOD  two  grounds:  first,  that  the  discharge  of  the  jury  on 
the  fourth  of  March,  upon  the  mere  statement  of  the  fore- 
mau  of  the  jury,  that  they  were  unable  to  agree  upon  a  ver- 
dict, was  an  illegal  exercise  of  power  in  the  court,  and  the 
jury  having  been  thus  discharged  without  the  consent,  and 
f^ainst  the  objections  of  the  defendant,  is  equivalent  to  a 
verdict  of  acqnittal,  and  that  he  cannot  legally  be  held  to 
further  answer  this  or  any  future  indictment  for  said  offense. 
Second.  That  the  refusal  of  the  court  to  impanel  a  jnry 
aud  proceed  with  the  trial  on  the  twelfth  of  April,  and  the 
subsequent  continuance  of  the  trial  of  his  case  to  the  first 
of  May,  was  a  denial  of  bis  right  to  a  speedy  trial,  and  by 
Tirtue  of  the  provisions  of  sections  582  and  583  of  the  crim- 
inal practice  act,  operated  as  a  legal  discharge  from  cus- 
tody. (Comp.  L.,  1684  and  2207.) 

The  first  ground  relied  upon  for  the  release  of  the  pris- 
oner presents  for  our  eonsideration  two  questions  of  im- 
portance in  the  practical  administration  of  criminal  law,  and 
so  far  as  we  are  advised,  have  not  been  passed  upon  by  this 
court.  The  first  question  to  be  considered  is,  whether  the 
prisoner  was  in  legal  jeopardy  upon  bis  second  trial,  and 
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U,y„„iJI„C_.OO^^IC 


434  Ex  Parte  Mastwell.  [9«P-  Ct- 

Opinion  of  Ihe  Coart — Ealll,  J. 

the  discharge  of  the  jury,  under  the  circumstances  disclosed 
by  the  record,  was  eqiiivaleDt  to  a  verdict  of  acquittal.  By 
the  eighth  section  of  the  first  &rticle  of  the  cODstitutiou  of 
this  state,  it  is  declared  that:  "No  person  shall  be  subject 
to  be  twice  put  in  jeopardy  for  the  same  offense."  A  simi- 
lar provision  is  incorporated  into  the  constitution  of  the 
United  States,  and  in  the  constitutions  of  most  of  the  re- 
spective states;  but  there  is  some  diversity  of  opinion  in  the 
decisions  as  to  what  constitutes  being  "put  in  jeopardy." 
In  some  of  the  decisions,  judges  have  expressed  fho  opiuioa 
that  this  provision  is  but  a  constitutional  recognition  of  an 
old  and  well-established  maxim  of  the  common  law  involved 
in  the  plea  of  former  acquittal  or  conviction,  and  means  no 
more  than  that  ' '  no  person  shall  be  twice  tried  for  the  same 
offense;"  and  that  the  jeopardy  does  not  attach  until  a  ver- 
dict is  reached.  ( Unitai States  v.  Gilbert  et  ah,  2  Sumner,  19; 
People  V.  Goodwin,  18  John.  188;  Untied  Stales  y.  Haskell  et 
al.,  4  Wash.  402;  lJi\U^  Stales  v.  Pern,  9  Wheat.  579.) 

On  the  other  hand,  the  courts  of  several  of  the  states 
have  gone  to  the  opposite  extreme,  and  held  that  a  jnry 
once  sworn  and  charged  witli  u  criminal  case  involving  "life 
and  limb,"  cannot  be  discharged  by  the  court  before  ren- 
dering a  verdict,  except  by  the  consent  of  the  prisoner,  or 
the  existence  of  some  overruling  necessity,  and  that  the  in- 
ability of  the  jury  to  agree  upon  a  verdict  does  not  create 
such  necessity.  (Common ivealth  v.  Cook,  0  Serg.  &  II.  577; 
Commovwenlth  v.  Cine,  3  Eawle,  498;  McClury  v.  State,  29 
Pa.  383;  Wiliiams  v.  Commonweallh,  2  Gratt,  567;  Ex  parte 
Spair,  I  Dev.  491;  Stale  v.  Ephraim,  2  Dev.  &  Bat.  162; 
Mdiala  V.  Staie,  10  Terg.  235;  WrigU  v.  StaU,  6  Ind.  290; 
Ned  V.  State,  1  Porter,  187.)  Although  there  still  exists 
some  conflict  and  confusion  in  the  opinion  of  judges  upon 
tliia,  question,  the  rule  now  seems  to  be  pretty  well  settled 
in  the  American  courts  that  whenever  the  accused  has  been 
placed  upon  trial,  upon  a  valid  indictment,  before  a  com- 
petent court,  and  a  jury  duly  impaneled,  sworn,  and 
charged  with  the  case,  he  has  then  reached  the  jeopardy, 
from  the  repetition  of  which  this  constitutional  provision 
protects  him,  and,  therefore,  the  discharge  of  the  jury  be- 
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fore  Terdict,  hdIoss  -with  the  consent  of  tbe  defendant,  or 
the  intervention  of  some  nnavoiclable  accident,  or  some 
OTerrnling  necessity,  operates  as  an  acquittal,  but  the  in- 
ability of  the  jury  to  agree  npon  a  Tordict,  ia  recognized  as 
creating  such  a  necessity. 

Bishop,  in  his  treatise  on  criminal  law,  after  an  elaborate 
review  of  the  authorities,  and  a  discussion  of  the  whole  sub- 
ject, says :  "The  better  view  of  this  whole  question  may  be 
stated  as  follows;  Whenever  a  trial  has  commenced,  whether 
for  misdemeanor  or  felony,  the  judge  distovers  aiiy  imper- 
fection which  will  render  a  verdict  against  the  defendant 
either  void  or  voidable  by  him,  he  may  stop  the  trial,  and 
what  has  been  done  will  be  no  impediment  in  the  way  of 
any  future  proceedings.  ,  Whenever,  also,  iinything  appears 
showing  plainly  the  fact,  that  a  verdict  cannot  be  reached 
within  the  time  assigned  by  law  for  the  holding  of  the  court, 
he  may  adjudge  this  fact  to  exist;  and  on  making  the  ad- 
judication matter  of  record,  stop  the  trial,  with  like  result 
as  before.  But,  without  the  adjudication,  the  stopping  of 
the  trial  operates  to  discharge  the  prisoner.  In  other 
words,  when  the  record  shows  an  actual  jeopardy  to  have 
taken  place  against  the  defendant,  he  is  protected  thereby 
from  further  peril  for  the  alleged  ofTeuse.  But  where  the 
record  shows  also  matters  disproving  the  peril,  it  does  not 
show  the  peril,  whatever  else  it  shows,  and  therefore  it 
does  not  protect  him."     (Bisb.  on  Crim.  Law,  873.) 

Hectious  396  and  397  of  the  criminal  practice  act  of  this 
state  provide  as  follows:  "Sec.  396.  If  after  the  retirement 
of  the  jury,  one  of  them  be  taken  so  sick  as  to  prevent  tho^ 
continuance  of  his  duty,  or  any  other  accident  or  cause  oc- 
curs to  prevent  their  being  kept  for  delibeiation,  the  jury 
may  be  discharged. 

"Sec,  397.  Except  as  provided  in  the  last  section,  the 
jury  shall  not  be  discharged  after  the~  cause  is  submitted  to 
them  until  they  have  agreed  upon  their  verdict,  and  ren- 
dered it  in  open  court,  unless  by  the  consent  of  both  par- 
ties, entered  in  the  minutes,  or  unless  at  the  expiration  of 
such  time  as  the  court  shall  deem  proper,  it  satisfactorily 
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appeal-  that  there  ia  do  reasoiiaMe  probability  that  the  jury 
call  ngree." 

The»e  provisions  of  the  statote  must  be  cbnstmed  with 
refereuce  to  the  constitntional  restriction  in  respect  to  a 
second  jeopardy,  uod  when  so  constmed,  it  is  apparent 
they  (ire  iu  perfect  accord  with  the  doctrine  above  cited 
from  Bishop.  Both  recognize  the  trial  courts  invested  with 
power,  in  the  exercise  of  a  soaiid  legal  discretion,  to  dis- 
charge a,  jury  after  the  cause  has  been  Bobmitted  to  them, 
without  the  consent  of  the  defendant,  and  without  the  dis- 
charge constituting  a  legal  bar  to  a  fntui'e  trial,  in  all  cases 
of  manifest  necessity,  whether  such  necessity  arises  from 
some  physical  cause  occurring  during  the  trial  or  the  de- 
liberation of  the  jury,  or  from  the  inability  pf  the  jnry  to 
agree  upon  a  verdict. 

This  discretionary  power  thoB  recognized  is,  however,  oq 
absolute  unrestricted  discretion,  depending  upon  the  mere 
will  of  the  judge,  but  is  a  sound  legal  discretion,  to  be  ex- 
ercised only  upon  sufficient  grounds.  "The  power  of  the 
court  to  discharge  a  jury  without  the  consent  of  the  defend- 
ant," said  Mr,  Justice  Sprague,  in  Ike  parte  McLaughlin, 
"is  not  an  absolute  unoontroUed  discretionary  power. 
It  must  he  exercised  in  accordance  with  established  legal 
rules,  and  a  sound  legal  discretion  in  the  application  of  such 
iiileH  to  the  facts  and  circumstances  of  each  particular  case, 
and  iu  this  state  is  snbject  to  review  bj  an  appellate  court." 
(41  Cal.  211.)  That  it  ought  to  be  exercised  in  cases  of  mere 
disagreement,  only  after  a  long  effort  of  the  jury  to  ogree, 
and  when  it  satisfactorily  appears  to  the  court  that  there  is 
no  reasonable  probability  of  their  doing  so,  is  well  settled. 
And  it  seems  to  be  eqnally  well  settled  that  the  facts  and 
circumstances,  which  induce  the  discharge,  and  an  adjudi- 
cation thereon,  ought  to  be  stated  and  appear  in  the  record. 
(Slate  V.  Ephraim,  2  Dev.  &  Bat.  L.  162;  Conway  &  Lynch, 
T.  Tht  Qurni,  1  Cox's  Cr.  Cas.  1;  PeopU  v.  Cage,  48  Cal. 
323 :  Puage  v.  State,  3  Ohio  St.  229;  State  v.  Prvnix,  63  N.  C. 
6z9.) 

The  question,  then,  recurs,  whether  the  facts  and  cir- 
cumstances appearing  upon  the  record  of  the  second  trial  of 
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the  defeodant,  were  sufficient  to  authorize  the  court,  in  the 
exercise  of  a  legal  diacretioD,  to  discharge  the  jury  without 
the  defend&iit'a  cODsent.  We  are  of  opinion  no  sufficient 
ground  appears.  True,  the  tecotd  states  that  the  jury 
"retixed  in  chaise  of  the  sheriff  duly  sworn,  and  subse- 
quently returned  into  court  and  by  their  foreman  stated  that 
tbej  were  unable  to  agree  npon  a  verdict.  Whereupon  the 
court  discharged  the  jury  from  further  consideration  of  the 
case."  Nowfor  what  reason  were  the  jury  thus  discharged? 
The  record  is  sileut  as  to  the  length  of  time  the  jnij  were 
out,  but  it  is  clear  that  there  was  uo  necessity  for  their  dis- 
charge in  consequence  of  its  having  been  so  near  the  end  of 
the  term  (as  limited  by  the  statute),  as  to  preclude  further 
deliberation  on  the  part  of  the  jury,  because  the  ensuing  - 
term  did  not  commence  until  the  £rst  Hooday  (3d)  of  April. 
Was  it,  then,  because  the  court  was  satisfied  that  the  jury 
had  deliberated  a  sufficient  and  proper  length  of  time,  and 
that  there  was  no  reasonable  probability  of  their  being  able 
to  agree  npoa  a  furUier  deliberation  ?  The  record  does  not 
so  state;  nor  does  it  appear  that  the  court  so  adjudged. 
The  only  ground  appearing,  was,  that  the  foreman  of  the 
jury  stated,  that  "  they  were  unable  to  agree  upon  a  ver- 
dict." This  was  clearly  insufficient,  and  was  no  ground  for 
the  exercise  of  that  "delicate  and  highly  important  trust 
that  only  exists  in  cases  of  extreme  and  absolute  necessity." 
The  court  may  have  been  satisfied  that  the  jury  were  unable 
to  agree  upon  a  verdict,  and  that  there  was  no  reasonable 
probability  of  their  doing  so  upon  further  consultatiou  and 
deliberation.  But  these  were  essential  facts,  the  existence 
of  which,  ought  to  be  determined  by  the  court  and  estab- 
lished by  the  record.  And  as  the  recoL'd  fails  to  establish 
the  existence  of  such  facts  and  such  determinstion,  it  fol- 
lows that  the  discharge  of  the  jury  was  an  illegal  exercise 
of  power  on  the  part  of  the  court. 

We  are,  therefore,  of  opinion  tliat  the  prisoner  has  been 
once  put  in  jeopardy  within  the  meaning  of  the  constitu- 
tional provision  under  consideration,  and  that  the  discharge 
of  the  jury,  under  the  ciroumstauces  disclosed  by  the  rec- 
ord, was  equivalent  to  a  verdict  of  acquittal.     But  the  fur- 
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ther  question  in  this  connectiou  is,  whether,  npon  the  facta 
here  presented  the  prisoner  is  entitled  to  be  discharged 
from  castody  on  habeas  co7-pu8.  There  has  been  no  verdict 
or  judgment  of  acqnittnl  entered  in  the  trial  coart,  and  hence 
the  indictment  is  still  pending  therein.  Nor  does  it  appear 
that  the  prisoner,  at  the  time  the  jury  were  thos  discharged 
or  at  any  subseqaent  time,  applied  to  that  court  to  be  re- 
leased from  custody  on  the  ground  of  his  former  jeopardy. 
That  he  was  at  liberty  to  waive  his  rights  under  this  consti- 
tutional provision,  and  have  his  case  submitted  for  trial  be- 
fore another  jury,  cannot  be  doubted.  Mr.  Bishop,  in  his 
commentaries  on  criminal  law  procedare,  says:  "Since  a 
defendant  can,  if  he  will,  waive  his  rights  under  this  con- 
stitutional and  common  law  provision,  it  follows,  that,  if  he 
would  take  advantage  of  a  former  jeopardy,  he  must,  in  some 
way  which  accords  with  the  rules  of  criminal  law  procedure, 
bring  the  fact  to  the  attention  of  the  court."  (1  Crim.  Fro. 
806.) 

He  further  says:  "If  there  has  been  a  legal  jeopardy, 
this  is  equivalent  to  a  verdict  of  acquittal,  and  on  motion, 
without  plea,  the  prisoner  is  entitled  to  his  discbarge.  *  * 
But  a  writ  of  habeas  corjyue  will  not  He."  (Id.  821,  and  see 
authorities  cited.)  In  support  of  the  latter  proposition, 
however,  ^le  cites  only  the  cases  of  JVrifflU  v.  The  Slate  (5 
Ind.  290),  and  Ex  parte  Ruthveu  (17  Mo.  5il).  On  referring 
to  those  cases  it  will  be  observed  that  the  decisions  were 
respectively  based  on  statutes  regulating  proceedings  oa 
the  writ  of  habeas  corpus  entirely  uulike  the  statute  of  this 
state  on  the  same  subject.  The  statutes  of  Indiana  and 
Missouri,  respectively  forbid  the  court  or  judge  on  habeas 
corpus  to  inquire  into  the  merits  of  an  application,  and  dis- 
charge the  prisoner,  in  a  case  where  he  is  confined  under 
an  indictment,  or  nnder  process  issued  thereon.  No  such 
restriction  is  to  be  found  in  the  "act  conceming  the  writ  of 
habeas  corpus"  of  this  state;  on  the  contrary,  by  the  pi-ovis- 
ions  of  the  fifteenth  and  sixteenth  sections  of  said  act,  the 
court  or  judge,  on  the  return  of  the  writ,  is  required  to  hear 
the  allegations  and  proofs  and  to  look  into  all  the  facts  of 
tlie  case,  whether  the  prisoner  be  detained  under  an  indict- 
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meut,  or  ander  process  issued  thereoo,  as  well  as  when  de- 
tained npon  any  oilier  process  "and  to  dispose  of  such 
patty  as  the  jnstice  of  the  case  may  require."  And  by  sec- 
tion 20  it  is  provided:  "If  it  appears  on  the  retarn  of  the 
■writ  of  habma  corpus  that  the  prisoner  is  in  custody  by  vir- 
tue of  process  from  any  court  of  this  territory  (state),  or 
judge,  or  ofBcer  thereof,  such  prisoner  may  be  discharged. 
*  *  "Where  the  imprisonment  was  at  first  lawful,  yet  by 
some  act,  omission,  or  event,  which  has  taken  place  after- 
wards, the  party  has  become  entitled  to  his  discharge." 
(Compiled  Laws,  363,  364,  368.) 

'  It  will  thus  be  seen  that  the  powers  of  the  court,  or  judge, 
chained  with  the  duties  of  allowing  this  important  writ,  and 
of  determining  the  rights  of  a  party  thereunder,  are  by 
these  statutory  provisions  greatly  extended  beyond  what 
existed  at  the  common  law,  and  beyond  that  conferred  by 
the  respective  statutes  of  Indiana  and  Missouri  upon  which 
the  decisions  in  the  cases  above  referred  to  rest. 

But  notwithstanding  the  powers  of  the  court  and  judge 
are,  by  these  enactments,  greatly  enlarged,  yet  it  is  appar- 
ent they  were  not  intended  by  the  legislature  to  have  the 
force  and  operation  of  an  appeal,  a  writ  of  error,  or  a  cel'ti- 
orari;  nor  were  tliey  designed  as  a  substitiite  for  either. 
And  although  it  is  the  duty  of  the  court,  in  the  exercise  of 
its  proper  jurisdiction  under  these  provisions  of  the  statute, 
to  inquire  into  all  the  foots  of  the  case,  without  regard  to  the 
nature  of  the  process  or  authority  under  which  the  prisoner  is 
detained,  and,  although  the  original  commitment  ws^  lawful, 
to  discharge  him,  if  it  appears  that  by  reason  of  the  happen- 
ing of  some  subsequent  "act,  omission,  or  event,"  he  has 
become  entitled  to  his  discharge,  nevertheless  the  "act, 
omission,  or  event"  which  will  justify  the  coart  in  dischai^- 
ing  the  prisoner  must  be  such  as  to  render  tlie  process  or. 
authority  under  which  he  is  detained  absolutely  void,  and 
not  merely  voidable.     (Hurd  on  Hab.  Corp.  332.) 

It  follows,  therefore,  that  inasmuch  as  the  defendant  was 
at  liberty  to  waive  his  constitutional  right  to  be  protected 
from  II  second  jeopardy,  and  to  have  his  case  re-submitted 
for  trial  before  another  juiy,  the  action  of  the  court  in  dis- 
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cliarging  the  jury,  althoDgli  eqnivaleiit  to  a  verdict  of 
acquittal,  did  not  render  tLe  process  by  virtne  of  wliich  lie 
is  detained  in  custody  void,  bat  voidable  only.  It  is,  there- 
fore, apparent  that  the  discbarge  of  the  jury  was  not  a  final 
disposition  of  the  case  by  the  district  court,  and  conse- 
quently the  defendant  mn&t  be  r^arded  as  in  custody  under 
the  iudictment,  and  still  subject  to  the  jurisdiction  of  that 
court;  and  hence  the  event  whichi  vithiu  the  meaning  of 
the  statute,  would  entitle  the  prisoner  to  his  discharge  on 
babeas  corpus  has  not  occurred.  Upon  the  authorities  be- 
fore cited,  that  court  evidently  has  power  to  diBcharge  bim 
on  motion.  At  all  events,  in  case  he  is  again  placed  on 
his  trial,  be  may,  under  the  provisions  of  section  301  of  the 
criminal  practice  act  (Comp.  L.  1925),  take  advantage  of 
bis  previous  jeopardy,  by  giving  the  facts  attending  his 
former  trial,  as  disclosed  by  the  record  in  the  case,  in 
evidence  under  bis  plea  of  "not  guilty."  {People  v.  Cage, 
48  Cul.  323.) 

The  remaining  ground  upon  which  the  prisoner's  dis- 
charge is  urged  rests  upon  the  orders  of  the  court  nuule  on 
the  12tb  day  of  April  and  the  let  day  of  May,  respectively, 
postponing  the  trial.  As  neither  of  said  orders  coutinued 
the  trial  of  the  cause  for  the  t^rm,  it  is  clear  that  the  prin- 
ciple involved  is  not  distinguishable  from  that  decided  in 
the  case  of  Ih;  parte  Larkiii,  at  the  April  term  of  this  court, 
iu  which  we  held  ' '  that  the  regulation  of  the  business  of  the 
term  is  a  matter  exclusively  witbin  the  control  of  the  judge, 
and  cannot  be  interfered  with  by  this  court,  certainly  not, in 
this  proceeding." 

It  therefore  follows  that  the  prisoner  must  be  remanded 
to  the  custody  of  the  sheriff  of  Linoolu  ooon^,  audit  is,80 
ordered. 

Beatty,  J.,  cononrriug: 

In  regard  to  the  first  ground  upon  which  the  petitioner 
claims  his  release,  that  is,  that  the  discharge  of  the  jury  with- 
out a  verdict,  at  the  January  term  of  the  district  courts 
amounted  under  the  circumstances  to-an  acquittal,  I  coucnr 
in  the  conclusion  reached  by  Justice  Eorll,  that,  even  if  it 
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<lkl  amoaut  to  an  ocqaittal,  it  will  cot  avail  the  petitioner 
ou  luiheas  corpus.  The  question  wlietber  be  hoa  been  ac- 
quitted or  not  must  be  detei-mined  in  anotber  proceeding, 
aud,  consequently,  the  present  occasion  does  not,  in  my 
judgment,  call  for  any  expression  of  opinion  Ba:to  tbe  effect 
of  tbe  discharge  of  that  jury. 

In  regard  to  the  second  ground  relied  on  by  the  petitioner, 
it  is  clear  that  no  case  hod  arisen,  at  tbe  date  of  tbe 
filing  of  bis  petition,  to  which  the  provisions  of  sees.  S82, 
5&Z  of  the  criminal  practice  act  are  applicable.  He  bad 
been  brought  to  trial  at  the  first  and  second  terms  after  he 
was  indicted,  bnt  tbe  jariea  hail  failed  to  agree.  At  tbe  next- 
term  of  tbe  court  his  case  had  been  continued  from  one 
day  to  a  later  day  bnt  not  over  tho  term ;  aud  when  this  peti- 
tion was  filed  tbe  term  was  bat  half  expired.  It  is  clear, 
therefore,  that  his  application  to  this  court  was  premature. 
Ho  should  have  waited  till  the  April  term  had  expired  with- 
out his  being  brought  to  trial,  or,  at  least,  until  bis  case  had 
been  continued  over  the  term,  and  then  he  should  have 
moved  tbe  district  court  for  his  discharge,  or  for  bis  re- 
lease on  his  own  recognizance.  If  bis  motion  had  then  been 
denied  without  good  cause,  his  imprisonment  would  have 
l>ecome  unlawful,  and  tbe  writ  of  habeas  corpus  would  have 
been  his  proper  remedy. 

It  should  be  understood  that  an  imprisonment  which  is 
nt  first  lawful,  does  not  become  unlawful  until  the  right  to 
bo  discharged  has  accrued,  aud  that  light  has  been  denied, 
after  a  proper  application  to  tbe  court  or  officer  whose  duty 
it  is  to  act  in  tbe  premises.  In  cases  of  this  sort,  the  stat- 
nte  expressly  provides  that  the  application  to  be  discharged 
or  bailed  shall  be  made  to  the  district  conrt  in  which  tbe 
indictment  is  pending,  and  it  would  seem  that  no  express 
statutory  provisions  onght  to  have  been  required  to  demon- 
strate the  propriety  of  such  a  course. 

I  concur  in  the  order  to  remand. 
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[No.  725.] 

THOMAS  D.  HUNT  etal.,  Appellants,  v.  JANE  G. 
HUNT  ET  AL,,  Rebpondents. 

CoxsTBDCTiOH  OF  Wu-LB. — The  testator,  by  bis  will,  disposed  of  his  propfTtj 
to  biH  vife,  "  haviiig  the  fnllcEt  coufldeiice  in  her  capacitjr,  jndgmeat, 
discretion  and  afleclion,  to  properly  bring  np,  edocnte  and  proYide  for 
oar  children,  and  to  tuannge  and  dispose  of  my  said -properly  in  the 
beat  manner  for  their  jnferests  and  her  own:"  ITM,  that  the  deriaee 
took  the  property  devised  as  absolute  owner,  ond  not  npon  tmat. 

^nc. — In  eouRtmiug  this  will  the  court  held,  that  the  widow  bad  the  abao- 
Inte  ri^jbt  to  Rell  and  dispone  of  tbe  estate  at  her  diecretion. 

Zden — SutrriDN  150  or  thk  Pbobitr  Act  Cokstbukd.  —  Tbe  probate  act 
regnluteH  the  proceeilings  of  executors  and  admiDistrators  as  snoh,  and 
acting  in  that  capacity  alone,  the  validity  of  their  aota  depends  upon  a 
compliance  with  its  provitioDs;  bnt  the  act  has  no  application  to  a  caos 
like  the  present,  where  the  eiecotrix  is  owner  of  the  residiiarj  estate. 

Appeal  from  the  Pistrict  Court  of  tlie  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  are  stated  io  tlie  opinion. 

B.  C.  JVhilman,  for  Appellaut. 

I.  The  maiu  object  of  this  appeal  is  to  Bhow~that  the  vife 
did  not  take  absolutely,  and  had  ut  most  a  life  interest, 
coupled,  probably,  with  a  limited  power  of  disposal.  The 
primary. and  decisive  question  is,  was  there  a  trust  created 
by  the  language  quoted?  Although  the  very  nnmerons 
cases  are  Beemiugly  contradictory,  still,  when  examined  by 
the  light  of  the  rule  as  stated  by  Kedfield  on  Wills  (vol.  2, 
411),  tlioy  will  be  found,  on  the  whole,  tolerably  consistent. 
Given  clear  subject-matter,  object  and  surrounding  circnm- 
stances  similar  to  those  of  this  case,  and  the  weight  of  aa- 
thority  is  to  make  the  words  of  the  will  mandatory.  {Maa- 
8fy  V.  Sherman,  Ambler,  620;  Macey  v.  Shimtr,  1  Ark. 
389;  llait  v.  JV/fie,  18  Beav.  215;  Gully  v.  Cregoe,  24  Id. 
185;,  Shovdhn  v.  SIi(yvtUoii,  32  Id.  143;  »ar»«-  v.  Bates, 
98  Moss.  275;  Yotmg  v.  Youvg,  68  N.  C.  309;  Cutiiick  y. 
Tiicka;  7  Moak's  Eng.  B.  845.) 

II.  In  no  aspect  of  the  case,  under  the  rules  of  equity,  is 
the  purchaser  absolved  from  the  liabilities  of  the  trust  Bim- 
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ply  beoaase  Le  pays  an  adequate  cocsideratioa,  noless  the 
devisee  under  tlie  will  had  ao  absolate  power  of  alienatioa 
untampered  by  any  consideration.  (Lewio  on  Trusts,  L.  L. 
ed.,  vol.  24,  104r-5,  sec.  206;  Eedfield  on  Wills,  2d  ed.  vol. 
3,  637,  soc.  96,  645;  sec.  104;  Price  v.  Beeves,  38  Cal.  457.) 
III.  If  there  ia  any  power  of  sale  under  the  will,  it  is  only 
contingent,  and  entirely  governed  by  the  consideiation  of 
the  best  interests  of  the  children,  and  a  purchaser  must,  in 
some  manner,  ascertain  that  the  sale  was  thus  made,  for  his 
own  be1f-prot«ction.  The  only  manner  in  which  the  ascer- 
tainment could  have  been  had,  would  have  been  by  order  of 
the  probate  court,  as  having  submitted  herself  thereto,  the 
osecutrix  and  devisee  was  bonnd  to  proceed  in  all  things 
under  its  order,  aad  any  sale  otherwise  made  was  void. 
(Eedfield  on  Wills,  vol.  3,  2d.  ed.,  565,  sec.  130.) 

lY.  If  it  be  held  that  the  law  in  existence  ut  the  death  of 
the  testator  governs  the  estate,  then  that  must  be  the  law 
of  Utah,  and  not  the  common  law.  (Orimes'a  Ealale  v.  Nor- 
ria,  C  Cal.  621;  Tevia  v.  PUchet;  10  Id.  465;  Downer  v. 
fi'mii/i,  24  Id.  114.) 

y.  The  intention  of  the  testator  was  to  appropriate  his 
property  to  the  use  of  his  wife  and  children,  leaving  to  her 
the  management  and  disposal  thereof;  but  only  with  refer- 
ence to  the  desired  objects,  and  between  themselves.  The 
confidence  that  he  had  was  not  general  and  with  regard  to 
all  snbjects,  but  that  she  would,  in  a  particular  manner,  do 
a  special  thing.  Had  he  intended  to  rest  the  fee  in  his  wife, 
or  give  a  power  of  sale,  apt  words  wonld  have  been  used 
to  express  such  intentions.  That  there  was  a  trust,  I  hope 
is  proved;  that  there  was  no  power  of  sale,  I  think  equally 
demonstrable.  "To  manage"  involves  a  holding  of  the 
property;  it  conld  not  he  managed  if  alienated.  To  this 
power  of  management  is  added,  not  disjoined,  the  power 
"  to  dispose  of  my  said  property  in  the  best  manner  for 
their  (the  children's)  interests  and  her  own."  To  dispose  of 
when  absolntely  used,  does  not  positively  mean  to  sell,  but 
rather  to  divide — to  allot.  Can  the  words  mean  auythinfi; 
else  as  to  these  beucGciaries  for  whom  their  father  is  so  in- 
dustriously careful?    The  tendency  of  later  decisions  is  all 
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against  the  wresting  of  langnage  from  its  plain  sense,  and 
toward  giving  it  a  natural  meaning;  or  to  express  it  more 
taWy,  taking  the  circamstances  existing  at  tbe  date  of  the 
■will,  to  give  to  the  words  of  the  testator  the  interpretation 
whicli  would  naturally  arise  upon  them  if  then  spoken. 
Adopting  this  rule,  iiod  weighing  tbe  words  "manage  and 
dispose,"  iu  connection  with  the  other  langu^e  of  the  will, 
BO  absolute  power  of  sale  or  alienation  can  he  evolvedj 
nor  do  they,  with  any  strength,  evidence  even  a  contingent 
power  dependent  and  arising  from  the  necessities  of  the 
children  or  wife,  or  both,  even  if  exercised  nnder  the  direc- 
tion of  the  probate  court;  but  they  rather  indicate  that  the 
property  was  to  be  managed  for,  and  disposed  of  among 
and  between  the  mother  and  children.  (Yotincf  y.  Young,  68 
N.  C.  309;  Curnid  v.  Tucker,  7  Jtoak's  Eng.  It.  845.) 

A.  B.  MiaU,  for  Appellant. 

I.  The  letter  must  give  way  to  the  general  meaning  of 
the  will.     {Den  v.  McMiirlHf,  3  Green,  N.  J.,  271.) 

II.  The  will  created  a  trust  in  favor  of  the  children  and 
heirs  at  law  of  the  testator.  {Lambe  v.  Eamea,  10  Eq.  Cas. 
liaw  Eep.  273;  Story's  Eq.  Jur..  vol.  2,  sec.  1065;  Crockeit 
V.  CrockeU,  1  Hare  Eng.  Ch.  451;  EedBeld  on  Wills,  vol.  1, 
175;  2  Story  Eq.  Jur.,  aeo.  1068;  Lewis  on  Tmsta,  181; 
Waiker  v.  Quigg,  0  Watbs.  87;  WrigU  t.  A&yna,  17  Veaey, 
255.) 

III.  The  trust  being  established,  it  must  be  shown  Uiat  ■ 
the  deviser  sold  the  property  for  the  purpose  specified  in 
the  will,  and  that  the  purchaser  bought,  without  notice  of 
the  b-ust,  in  good  faith,  for  a  full  and  adequate  considera- 
tion. {Walker  v.  Quigg,  6^)1  aXts.  91;  Eedfield  on  WilU, 
vol.  3,  sees.  17,  95,  104;  Story  Eq.  Jur.,  vol.  2,  sec.  977, 
1181;  Lewis  on  Trusts,  244.) 

C.  11.  Diyan,  also,  for  Appellant. 

I.  The  will  creates  a  trust.  {Tbylor  v.  Plaine,  1  Am. 
Bep.  34;  Redfield  on  Wills,  176.) 

II.  All  matters  of  trust,  except  when  controlled  by  stat- 
ute, ai-e  undei'  the  direction  of  courts  of  equity.     {lUatler  of 


i„Cooglc 


Oct.  1876.]  HmiT  v.  Hukt.  445 

Argament  for  BsspoiKlant. 

Van  iVyck,  1  Barb.  565;   Knigki  t.  Loomia,  17  Sbep.  204; 
OtbbotaY.  RUey,  7  Gill.  81.) 

31.  N.  Stone,  for  Respondent. 

I.  The  will  gives  tLe  propetty  absolutely  to  Mrs.  Hunt 
free  from  any  tmst  in  favor  of  her  children.  The  claose  in 
the  will,  "having  the  folltist  confidence,"  etc.,  does  not 
create  a  tmst,  bnt  at  most  is  only  an  expresnioti  of  con- 
fidence in  the  devisee.  (Story's  Eq.,  vol.  2,  sec,  1069,  and 
cases  cited;  Bristol  v.  Austin,  40  Conn.  439;  Gilbert  t. 
Ghapin,  19  Conn.  346;  PennocVa  Estate,  20  Penn.  St.  268; 
WM  V.  JfonU,  2  Simons,  N.  S..  42;  Eng.  Ch.  Eepts.  270; 
Lamhe  v,  Eaviea,  Eng.  Eq.  Cases,  vol.  10,  270;  Same  v. 
Same,  Eng.  Ch,  Appeal  Cases,  vol.  6,  600;  Machelt  v. 
Mackelt,  Eng.  Eq.  Cases,  vol.  14,  62;  Brook  v.  Brook,  U 
Sm.  &  Giff.  290;  Ex  parte  Payne,  2  Younge  &  CoU,  636; 
Green  v.  Green,  3  Ire.  Eq.  90;  Kedfield  on  Wills,  vol.  2,  416; 
lieeves  v.  Baker,  18  Beavan,  372 ;  HowoHh  v.  Dcwell,  29 
Beavan,  18;  Pox  v.  Fox,  27  Beavan,  301;  Smith  v.  Bell,  6 
Pefc,  68.) 

II.  Conceding,  for  the  sake  of  argament,  that  the  will 
creates  a  trnst,  it  gives  to  the  defendant,  Mrs.  Hunt,  the 
power  to  dispose  of  the  property  in  the  beat  manner,  and  also 
vests  in  her  a.  beneficial  interest  therein.  There  was,  there- 
fore, no  necessity  for  a  probate  order  to  sell  the  property, 
she  Laving  power  to  sell  without  sucli  order.  Her  convey- 
ance of  the  premises  was  all  that  was  necessary  to  pass  the 
title.  {Nortia  v.  Harris,  15  Cal.  256;  Lared  t.  Caaaneuva, 
30  Cal.  667;  18  Cal.  299;  BaU^Oe  v.  Parka,  2  Mich.  531; 
Conldin  V.  Egerton,  Admin.,  21  Wend.  436.) 

III.  The  probate  law  of  this  state  cannot  apply  to  this 
case  so  as  to  interfere  with  the  power  to  sell  conferred  by 
the  will.  The  will  was  made  in  1859,  and  the  probate  act 
was  not  adopted  until  1861.  To  make  the  act  retrospective 
would  impair  the  vested  right  of  the  devisee,  under  the 
will,  to  dispose  of  the  property  devised  in  the  best  manner 
her  judgment  might  dictate.  {Conkiin  v.  Egerton,  Adm., 
21  Wend.  435;  Estate  of  Ddarteij,  49  Cal.  77.) 

IV.  Even  if  there  is  a  trust,  it  is  coupled  with  a  power 
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to  Bell,  and  Mis.  Hunt  baving  sold  the  property  to  a  pur- 
chaser who  bought  it  in  good  faith  for  more  then  an  ade- 
quate coDsideration,  he  should  be  protected. 

The  present  well  estabKshed  rule  of  law,  in  regard  to 
trust  estates,  is,  that  where  the  tmstee  holds  the  trast  estate 
for  the  purpose  of  sale  and  conversiou  into  money,  or  with 
power  of  sale  aud  conversion,  any  one  who  in  good  faith 
accepts  such  transfer  upon  adequate  compensation  will 
acquire  a  valid  title.  It  is  only  where  no  power  to  dispose 
of  the  property  is  given  that  the  purchaser  most  see  that 
the  purchase-money  is  applied  by  the  trustee  to  the  pnr- 
l)06es  of  the  trust.  (Bedfield  on  Wills,  vol.  3,  p.  537,  sec. 
95.) 

By  the  Court,  Beattt,  J. : 

lu  August,  1861,  Davis  S.  Hant  died  in  Storey  connty, 
in  this  state,  leaving  a  widow,  the  above  named  defendant, 
Jane  G.  Hunt,  and  three  minor  children,  who  are  the 
plaintiffs  herein.  By  his  last  will,  made  in  1859,  after  di- 
recting the  payment  of  his  debts,  the  said  Davis  S.  Hunt 
disposed  of  his  property  as  follows: 

"Second.  I  give,  devise  and  bequeath,  all  the  rest  and 
residue  of  my  property,  real,  personal  and  mixed,  of  every 
kind  and  nature  whatsoever,  to  my  beloved  wife,  Jane  G. 
Huut,  having  the  fullest  confidence  in  her  capacity,  judg- 
ment, discretion  and  affection,  to  properly  bring  up,  edu- 
cate and  provide  for  our  children,  and  to  manage  and  dis- 
pose of  my  said  property  in  the  best  manner  for  their  in- 
terests and  lier  own."  He  also  appointed  his  wife  sole  ex- 
ecutrix. In  February,  1862,  this  will  was  admitted  to  pro- 
bate and  letters  testamentary  issued  to  the  said  Jane  G. 
Hunt,  who  filed  an  inventory  of  the  property  of  the  estate 
which  included  a  certain  house  aod  lot  in  Virginia  city. 
Pending  the  proceedings  in  the  probate  conrt  she  conveyed 
this  house  and  lot  to  Mercedes  Navarro,  one  of  her  co- 
defendants,  who  conveyed  it  to  L.  F.  Drexler  the  other  of 
her  co-defendunts.  No  authority  was  obtained  from  the 
probate  court  to  make  this  conveyance. 

In  August,  1874,  the  children  of  the  deceased,  having 
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cocae  of  age,  commeDced  this  actiou  against  their  motlier 
and  lier  grantees,  seeking  to  charge  them  as  trustees  of  the 
said  honse  and  lot,  and  demanding  among  other  things  an 
accounting  for  the  rents  and  profits.  Mrs.  Hunt  and  Mer- 
cedes Navarro  made  defanlt,  and  Diexler  alone  defends. 

The  cause  was  tried  by  the  district  judge  who  found,  in 
addition  to  the  facts  above  stated,  that  Drexler  was  a  pur- 
chaser in  good  faith  and  for  a  valuable  consideration;  and 
concluding,  as  matter  of  law,  that  the  widow  under  the 
terms  of  the  devise,  took  the  beneficial  as  well  as  the  legal 
estate,  or  that,  if  she  was  a  trustee,  ahe  at  least  had  full 
jtower  to  sell  and  convey,  at  her  discretion,  rendered  a  judg- 
ment in  favor  of  Drexler  for  his  costs.  From  that  judg- 
ment tlie  plaintiffs  appeal,  and  in  support  of  their  ap)>eal 
rely  upon  the  proposition  that  their  mother  took  under  tho 
■will  only  the  legal  estate  lu  the  property  of  their  deceased 
father,  to  be  held  in  trust  for  them  and  herself,  without  any 
power  of  alienation,  and  that  consequently  ahe  and  her 
grantees  are  accountable  to  them  as  trustees.  This,  of 
course,  involves  a  construction  of  the  will,  and  the  first 
question  is  whetlier  the  words,  "having  the  fullest  confi- 
dence in  her  capacity,"  etc.,  create  a  trust.  There  are  nu- 
merous cases  t^  be  found  in  support  of  either  an  afGrmative 
or  negative  answer  to  this  question.  The  earlier  English 
cases  support  the  affirmative.  The  later  English  coses  gen- 
erally support  the  negative,  and  so  do  most  if  not  all  of  the 
cases  in  the  United  States  to  which  our  attention  has  been 
called.  Those  relied  upon  by  the  appellants  may,  we  think, 
be  easily  distinguished  from  this  by  reference  to  tbe  terms 
of  the  wills  under  consideration.  Without  attempting  to 
review  tbe  numerous  decisions  upon  this  point  (which 
would  be  almost  an  endless  task)  we  are  inclined,  after  a 
careful  examination  of  the  text  writers  and  the  caaea  cited 
in  the  briefs  of  connsel,  to  coincide  with  the  conclusions  of 
Judge  Story  in  relation  to  this  matter,  and  to  hold  that  in 
this  case  the  devisee  took  the  property  devised  as  iibsoluto 
owner  and  not  npon  trust.  Judge  Story  aaya:  "The  doc- 
trine of  thus  construing  espressiona  of  recommendation, 
confidence,  hope,  wish  and  desire,  into  positive  and  per- 
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emptorv  commands,  is  not  a  little  diffioult  to  be  maintnined 
upon  sonnd  principles  of  interpretation  of  the  iictual  inten- 
tion of  a  testator.  It  can  scarcely  be  presamed  that  every 
testator  slionld  not  clearly  understand  the  difference  between 
such  expresaiouB  and  words  of  positive  direction  and  com- 
mand, and  that  in  using  the  one  and  omitting  the  other,  he 
Bhonld  not  have  a  deteiTninate  eud  in  view.  It  will  be 
^eed  on  all  sides,  that  where  the  intentioD  of  the  testator 
is  to  leave  the  whole  subject,  as  pnre  matter  of  discretion, 
to  the  good  will  and  pleasure  of  the  party  enjoying  his  con- 
fidence and  favor,  and  where  his  expressions  of  desire  are 
intended  as  mere  moral  suggestions  to  excite  and  aid  that 
discretion,  but  not  absolutely  to  control  or  govern  it,  there 
the  language  cannot,  and  ought  not  to  be  held  to  create  n 
trnst.  Now  words  of  recommendation,  and  other  words 
precatory  in  their  nature,  imply  that  very  discretion,  as  con- 
tradistinguished from  peremptory  orders,  and  tbetefore 
ongbt  to  be  so  construed,  unless  a  difftJient  sense  is  irre- 
sistibly forced  upon  them  by  the  context.  Accordingly,  in 
more  modem  times  a  strong  disposition  has  been  indicated 
not  to  extend  tliis  doctrine  of  recommendatory  Ousts,  bat, 
as  far  as  the  authorities  will  allow,  to  give  to  the  words  of 
wills  their  natural  and  ordinary  sense,  unless  it  is  clear  that 
they  are  designed  to  be  used  in  a  peremptory  sense."  (2 
Storj-'sEq.  Jar.,  sec.  1069.) 

Kedfield  expresses  himself  still  more  strongly  to  the  same 
effect.  (Redfield  on  Wills,  vol.  2,  p.  423,  sec.  \bd.) 

There  are,  no  doubt,  strong  reasons  to  be  urged  in  sup- 
port of  the  opposite  view;  but,  on  the  whole,  we  should  be 
disposed,  if  it  was  necessary  to  decide  the  point  iu  this 
case,  to  decide  it  in  conformity  with  the  views  of  Judge 
Stoiy  and  Mr.  Redfield.  But  in  this  case  it  does  not  appear 
to  be  necesBsary  to  decidewhetber  or  not  the  defendant,  Jane 
G.  Hunt,  is  accountable  to  the  plaintiffs  for  the  proceeds  of 
her  husband's  estate.  Whether  she  took  as  a  trustee  or  as  ab- 
solute owner,  it  seems  clear  that  she  had  the  absolute  right 
to  sell  and  dispose  of  the  estate  at  her  discretion.  The  plain 
intentiou  of  the  testator  is  that  she  should  take  his  property 
and  exercise  the  same  control  over  it  that  he  could  himself 
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liave  exercised.  Sbe  ia  not  only  to  "manage"  it,  but  to 
"dispose  o/"  it,  in  case  that  appears  to  her  to  be  the  best 
thing  for  her  own  ami  her  children's  iiiterest,  and  the  ob- 
vioas  meaning  of  the  words  "  dispose  of,"  used  in  that  con* 
nectioD,  is  to  sell  and  convej.  "Having  the  fullest  con- 
fidence in  her  capacitj',  judgment,  discretion  and  affection," 
notliiog  was  more  natural  than  that  he  should  have  wished 
to  confer  upon  her  full  power  to  sell  and  convey  any  portion 
of  his  real  estate,  untrammeled  by  the  delays  and  difficulties 
of  proceedings  in  the  conrta  of  chancery  or  probate.  By 
such  a  course  he  rendered  his  estate  more  Taluable,  by 
enabling  his  trustee,  if  such  she  was,  to  sell  without  delay 
in  case  of  an  advantageous  offer,  and  to  give  a  clearer  title 
than  can  easily  be  got  through  the  intervention  of  the 
tedious,  and  dilatory,  nod  complicated  proceedings  in  the 
probate  courts.  He  supposed  he  was  taking  the  best  care 
of  her  interests  and  the  interests  of  his  children  in  trusting 
everything  to  her  discretion.  Tf  the  event  has  failed  to 
justify  his  confidence  in  her  capacity,  judgment,  and  affec- 
tion for  his  children,  it  can  only  be  said  that  his  will  is  to  be 
interpreted,  not  by  the  event  but  in  the  light  of  the  con- 
fidence which  he  reposed  in  her  at  the  time  it  was  made. 
If  she  has  wasted  and  mismanaged  an  estate  for  which  she 
is  morally,  if  not  legally,  accountable  to  her  children,  it  is 
B,  misfortune  for  which  they  cannot  be  compensated  by 
taking  from  a  honajide  purchaser  property  which  she  had 
fall  power  to  sell  and  he  on  undoubted  right  to  purchase. 

But  counsel  for  appellants  contends  that  they  may  main- 
tain this  action  by  virtue  of  the  provisions  of  section  15  of 
the  act  concerning  wills,  (Comp.  L.,  sec.  826),  which  reads 
as  follows:  "When  any  testator  shall  omit  to  proride  in 
his  or  her  will  for  any  of  his  or  her  children,  or  for  the  issue 
of  any  deceased  child,  unless  it  shall  appear  that  such  omis- 
sion was  intentional,  such  child,  or  the  issue  of  such  child, 
shall  have  the  same  share  in  the  estate  of  the  testator  as  if 
he  or  she  had  died  intestate." 

This  section  has  no  sort  of  application  to  this  case.  The 
testator  did  not  forget  his  children  or  any  one  of  them  in 
making  his  will.  On  the  contrary,  tbey  were  distinctly  in 
YoL.  XL— 29 
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Ilia  minil,  and  are  expressly  provided  for  by  leaving  tliem 
and  liis  estate  to  the  disposal  of  tbe  widow.  (See  Payne  t. 
Payne,  18  Cal.,  301-2,  and  other  cases  cited  in  respondent's 
brief.) 

Counsel  for  appellants  also  relies  upon  section  150  of  the 
probiite  act  (C-  L.  sec.  630)  which  provides  that  "  No  sale 
of  any  property  of  an  estate  of  a  deceased  person  shall  be 
valid  unless  made  under  an  order  of  tbe  probate  court,"  etc. 

If  this  provision  were  applicable,  in  a  literal  sense,  to 
this  case  it  would,  no  doubt  invalidate  tbe  sale  to  Dreiler. 
But  it  is  not  applicable  at  all.  The  probate  act  regulates 
the  proceedings  of  executors  and  administrntora,  as  such, 
and,  acting  in  that  capacity  alone,  the  validity  of  their  acts 
depends  upon  a  compliance  with  its  provisions.  In  tbia 
case,  however,  the  esecutris  dealt  with  the  property  in  a 
double  capacity;  she  was  executrix  and.  also  owner  of  the 
residuary  estate,  or,  at  least,  a  trustee  expressly  empowered 
to  sell.  The  estate  being  charged  with  the  payment  of  the 
testator's  debts,  tbe  creditors  were  under  tbe  protection  of 
the  probate  court,  and,  as  against  them,  no  sale  would  have 
been  valid  unless  made  in  pursuance  of  an  order  of  court. 
But  the  plaintiffs  are  not  creditors  of  the  estate  with  rights 
superior  to  those  of  the  devisee.  They  are  claimants  whose 
rights,  whatever  they  may  be,  are  subordinate  to  ber  power 
to  sell.     (See  Estate  of  Delaney,  49  Cal.  77.) 

Another  point  made  by  appellants  is  that,  although,  as 
trustee,' Mrs.  Hunt  might  have  bad  fall  power  to  sell  tbe 
estate  without  any  order  of  court,  yet,  having  gone  into 
court,  seeking  its  advice  and  submitting  herself  to  its  con- 
trol, she  was  guilty  of  a  contempt  of  court  in  making  a  sale 
without  its  authority. 

If  this  were  true  it  wonid  not  necessarily  follow  that  because 
she  was  guilty  of  a  contempt,  therefore  Drexler  has  no  title. 
But,  aside  from  this  consideration,  the  point  is  fully  dis- 
posed of  by  what  is  said  in  respect  to  the  preceding  point. 

Mis.  Hunt  did  not  go  into  the  probate  court  for  advice 
,  lis  to  her  conduct  as  tiustee  (it  was  not  the  court  to  go  t« 
for  that  purpose),  but  merely  to  enable  her  to  clear  the  es- 
tate from  the  claims  of  creditors.     As  executrix  she  was 
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amesable  to  its  orders,  but  aa  trustee  she  was  entirely  in- 
depeodeDt  of  its  control. 

As  there  was  no  motion  for  a  new  trial,  it  is  scarcely  oeo- 
essary  to  say  that  the  ai^meDt  of  counsel,  that  the  findings 
of  the  district  judge  are  against  the  evidence,  cannot  bo 
considered. 

The  jndgment  is  affirmed. 


[No.  784.] 

AABON  LAYTON,  Bespondent,  v.  JAMES  FAREELL, 
Appellamt. 


IND  THiBn-eiiTH  SEonnNB,  Eniblino  Act  ob  Conodbss,  Cok- 

STSUBli. — Tbe  Beventh  Bection  of  the  enabling  not  oE  CongreBS  mast  be 
constraed  as  a  graot  to  the  Btute  in  prtstenii,  xa  the  Dntnre  of  a  float, 
laliiiig  effect  opou  specifio  tracts  of  Innd  aa  loou  bh  the  Bame  are  Bar- 
Tejed  by  the  United  Stales,  end  not  before. 
Idem— pBi-«KpnonKB8.— If  ftono^de  BettlementH  were  made  Upon  the  aii- 
teenth  and  thirty-Biith  BeotionB  by  pre-eraptionera  prior  to  the  anrvey  of 
the  lanils,  tben  the  title  vould  not  pass  to  the  state,  becanae  they  were 
otherwise  (lispoaed  of,  bnt  other  lunda  equivalent  thereto  were  granted 
to  the  slate  in  lien  tbereol. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  of  this  <;Hse,  rb  found  in  the  oonrt  below,  are 
as  follows: 

The  laud  in  dispute  is  the  north-west  quarter  of  section 
sixteen,  in  township  forty-one,  north  of  range  forty-three 
east,  Monnt  Diablo  base  and  meridian,  containing  one 
hundred  and  sixty  acres.  It  is  agricnltural  land.  On  the 
19th  day  of  June,  A.  d.  1873,  said  land  was  unoccupied, 
and  on  the  20th  of  said  month  the  defendant  Farrell  took 
peaceable  possession  of  said  land,  nnd  remained  in  peace- 
able possession  thereof  until  April  6th,  a.d.  1875;  that  after 
April  6th,  1875,  he  remained  and  still  remains  in  possession 
of  said  land;  that  on  tbe  20th  of  June,  1873,  the  defendant 
settled  in  person  upon  said  land  and  premises  witli  a  view 
to  pre-empt  the  same  under  the  laws  of  tbe  United  States; 
that  between  June  20th,   X873,  and,  September,  1873,  the 
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defendant  erected  a  dwelling-bouse  and  made  other  Talnable 
improvements  upon  said  laud;  that  since  September,  1873, 
lie  Las  coutinuously  resided  upon  aud  improved  the  same  in 
j)er80ii;  that  during  all  of  said  period,  to  wit,  since  June 
'20,  1873,  his  home  has  been  upon  said  land,  and  that  during 
said  time  he  has  had,  or  cluimed  no  other  home,  and  no 
other  laud;  that  on  the  20th  of  June,  1873,  the  defendant 
was  a  lawful  pre-emptioner  of  the  public  lands  of  the 
United  States,  and  ever  since  has  been,  and  now  is,  such 
lawful  pre-emptioner;  that  township  forty-one  north,  of 
range  forty-three  east.  Mount  Diablo  base  and  meridian, 
inchidiiig  the  land  iu  dispute,  was  surveyed  by  the  United 
States  government  iu  September  and  October,  1873,  and 
that  prior  to  that  time  it  waa  unsun'eyed;  that  the  plat  of 
said  township  was  approved  by  the  Uuitecl  States  surveyor- 
general  for  the  state  of  Nevada,  January  30,  1874;  that  said 
plat  waa  filed  for  record  in  the  office  of  the  United  States 
land-office  at  Carson  city,  Nevada,  February  10,  1874;  that 
defeudaut  filed  his  declaratory  statement  iu  the  United 
States  land-office  at  Carson  city,  Nevada,  in  Carson  laud 
district,  wherein  said  laud  iu  controversy  is  situated,  April 
1,  1874,  according  to  law  iu  such  cases,  claiming  said  land 
as  a  pre-emptioner;  tliat  iu  said  declaratory  statement  de- 
fendant claimed  settlement  on  said  laud,  June  20,  1873; 
that  ou  the  25th  of  September,  1875,  the  defendant  made 
proof  before  tlie  register  and  receiver  of  said  United  States 
land-office  to  their  satisfaction  relative  to  said  pre-emption 
claim,  and  that  said  officers  decided  in  favor  of  defendant's 
right  to  purchase  aaid  land  from  the  United  States  govern- 
meut  iu  accordance  with  his  said  declaratory  statement  as  a 
pve-emptiouer;  that  after  making  such  proof  as  aforesaid, 
and  after  the  decision  of  said  officers  of  said  laud-office,  the 
defendant  paid  to  the  United  States  receiver  of  said  land- 
office,  for  said  land,  the  sum  of  two  hundred  dollars,  at  the 
rate  of  one  dollar  and  twenty-five  cents  per  acre,  which  waa 
tbe  purchase -money  paid  to  the  government  of  the  United 
States  for  said  laud,  and  received  his  receipt  therefor;  that 
in  July,  1873,  one  Beuben  Layton  duly  applied  at  tbe  state 
laud-office  at  Carson  to  i>urchase  said  land,  and  on  the  6th 


i„  Cookie 


Oct.  1876.]  Latton  v.  Fareell.  453 

Arenment  for  Appellaut. 

of  April,  1876,  tbe  Btate  of  Nevada  issued  its  patent  in  dae 
form  to  said  Beubea  Lajtoo  for  said  land;  that  on  the  19t1i 
day  of  May,  A.  D.  1875,  said  Reuben  Layton  and  wife  con- 
veyed said  land  to  the  jdaintiff,  Aaron  Layton,  by  deed  of 
conveyance  in  due  form ;  that  the  defendant  holds  posses- 
sion of,  and  claims  said  land  and  the  right  of  possession  of 
said  land  as  a  pre-emptioner  under  the  laws  of  the  United 
States,  and  by  purchase  at>  aforesaid,  and  not  otherwise. 

The  court  below  rendered  judgment  iu  favor  of  the 
plaintiff  for  the  possession  of  said  land.  The  defendant 
appeals. 

0.  It.  Leonard,  for  Appellant. 

1.  In  construing  a  statute  the  primary  object  of  the 
conrt  is  to  ascertain  the  intention  of  the  law-makers.  To 
do  this,  resort  is  had  to  the  language  used,  and  also  to  the 
object  intended  to  be  accomplished  by  tlie  act.  If  the 
statute  can  be  construed,  reasonably,  so  as  to  uphold  the 
intended  object  of  the  legislature,  courts  will  so  construe 
it.  And  when  there  are  two  or  more  laws  upon  the  same 
subject,  they  mnst  be  construed  so  as  to  maintain  all,  if 
possible.  (3  Scaramon's  E.  153;  Id.  144;  19  111.  38;  Cul- 
lerton  y.  Mead,  22  Cal.  95;  McMnn  v.  Bliaa,  31  Id.  122; 
PeopU  V.  Broadway  Wharf  Co.,  31  Id.  34;  People  v.  Turner . 
39  Id.  370;  Merrill  v.  Gorham,  6  Id.  41;  Burn/iam  v.  ffai/a, 
3  Id.  115;  Expaiie  Ellla,  11  Id.  222.) 

II.  Grants,  if  practicable,  must  be  int«rpreted  so  as  to 
effect  the  intent^en  of  the  grantor.  (liice  v.  Railroad  Co., 
1  Black,  U.  S.  K.  360.) 

III.  It  has  never  been  the  intention  of  Congress  that  the 
legal  or  eqoitable  title  to  any  specific  parcel  of  land  should 
vest  in  this  state  before  survey.  It  is  evident  that  the 
state  accepted  the  16th  and  36th  sections,  or  lands  in  lieu 
thereof,  with  the  same  understanding,  and  with  reference 
to  the  provisions  of  section  2275,  U,  S.  Revised  Statutes. 
{Vide  sec.  4,  p.  195,  Stat.  Nev.  1866;  sec.  1,  p.  165,  Id. 
1867;  sec.  1,  p.  135,  Id.  1871;  sec.  1,  p.  120,  Id.  1873.) 

The  state  land  register  of  this  state,  in  his  "Instruc- 
tions" to  purchasers  of  land  from  the  state,  says:     "JSo 
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application  to  purcliaso  land  from  the  State  of  Nevada  can 
be  received  until  after  tlie  land  desired  is  surveyed  by  the 
United  States  antliorities."  (See  "Instractiona  and  Lavs 
for  tlae  purobase  of  land  from  the  State  of  Nevada,"  dated 
March  5,  1873,  issued  by  Hon.  John  Day,  stato  land  ro- 
ister.) 

rV.  The  legal,  or  any,  title  to  the  premises  in  conti-o- 
versy  in  this  action,  did  not  vest  in  the  State  of  Nevada 
prior  to  survey;  and  appellant's  pre-emptiou  rights  baring 
attached  prior  thereto,  Uie  title  never  passed  to  the  state, 
and  i»  now  in  appellant.  (Sec.  2275,  U.  S.  Kevenue  Stat- 
)Ltes;  sec.  11,  Enabling  Act  of  Nevada;  Courcliaine  v.  Bul- 
lion M.  Co.,  4  Nsv.  369;  W<dl  v.  Blasdel,  4  Id.  246;  Kissell 
V.  St.  Louis  Public  Schools,  18  How.,"U.  S.,  19;  Cooper  v. 
Roberts,  18  Id.  179;  Raih-oad  Co.  v.  Smith,  9  "Wall.,  U.  S., 
94;  Th-ry  v.  Megerle,  24  Cal.  609;  Grogan  v.  Knight,  27  Id. 
615;  Copp'ti  Mining  Decisions,  115;  Zabriskie's  Land  Law, 
61,  2d  Subdiv.;  Id.  493;  Tbland  t.  Mandell,  38  Cal.  34; 
Middhton  V.  Low,  30  Id.  603.) 

V.  We  also  claim  that  from  the  general  policy  of  tbe 
United  States  government  relative  to  public  lands  the  legal 
title  to  the  premises  in  controversy  in  this  actiou  did  not 
pass  to  the  state  prior  to  the  survey  thereof,  iu  September 
and  October,  1873;  and  that  at  the  time  of  and  prior  to 
survey,  appellant  bad  acquired  all  the  rights  of  a  lan-ful 
pro-emptor  therein;  that  under  such  circamstancea,  upon 
due  jiroof  and  full  payment,  the  title  to  the  Said  premises 
passed  from  the  United  States  government  to  the  appellant 
for  all  the  purposes  of  this  action,  where  it  now  remains, 
for  it  is  admitted  that  appellant's  rights  are  the  same  as 
.though  he  now  held  a  patent  from  the  government,  and 
Buch  ore  tlie  authorities.  (4  Nev.  369;  5  Minn.  223;  3 
How.,  U.  S.,  4S8;  4  Wall.  217.) 

M.  S.  Bonnifidd  and  T.  W.  W.  Davies,  fgr  Respondent. 

Counsel  cite  auil  rely  upon  Heydevfeldl  v.  Daney  G.  d:  S. 
M.  Co.  (10  Nev.  291),  and  tbe  argument  and  authorities 
there  cited  by  counsel  for  appellant. 
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By  tlie  Court,.  Hawley,  C.  J. : 

The  decision  in  this  case  ioTolves  a  constrnctioii  of  the 
Beventh  section  of  the  enabling  net.  (Stat.  1864-5,  37, 
sec.  7.) 

When  does  the  title  vest  in  the  state  to  the  sixteenth  and 
thirty -siiLth  sections  granted  by  said  act?  This  identical 
question  was  presented  to  the  court  in  the  case  of  Heyden- 
fvUi  y.  Dautxj,  G.  S.  &  M.  Co.  (10  Nev.  290),  and  all  the 
authorities  bearing  upon  the  subject  were  then  carefully 
examined;  but  the  decision  finally  turned  upon  other 
grounds,  and  the  question  was,  by  a  majority  of  the  court, 
left  undecided. 

Upon  a  review  of  the  authorities  we  have  arrived  at  the 
conclusion  that  the  enabling  act  must  bo  construed  as  a 
grant  to  the  state  in  prceaenti,  in  the  nature  of  a  float,  taking 
efiect  upon  specific  tracts  of  land  as  soon  as  the  sa^e  are 
surveyed  by  the  United  States,  and  not  before.  When  the 
enabling  act  was  passed,  the  land  was  not  surveyed,  and 
until  the  survey  was  made  the  title  of  the  state  did  not 
attach  to  any  specific  tracts  of  land.  When  the  survey  was 
made  the  location  of  the  land  became  certain,  and  at  that 
time  "the  title,  which  was  previously  imperfect,  acquired 
precision  and  became  attached  to  the  land."  [Sdudeuberg 
V.  Harrimaii,  21  Wall.  60.)  If  hova  fide  settlements  were 
madu  upon  the  sixteenth  or  thirty-sixth  sections  by  pre- 
emptipners,  prior  to  the  survey  of  the  lands,  then  the  title 
would  not  pass  to  the  state,  because  they  were  otherwise 
disposed  of,  but  other  lands  equivalent  thereto  were  granted 
to  the  state  in  lieu  thereof. 

There  is  some  conflict  in  the  decisions  of  the  courts  upon 
this  subject,  but  the  conclusions  we  have  reached  are  in 
accord  with  the  whole  current  of  decisions  of  the  United 
States  laud-office  {Keystone  Case,  Copp's  U.  S.  Mining  De- 
cisions, 109),  and  are  sustained  by  the  following  authorities: 
Wall  v.  Blasdel,  4  Nev.  246;  Ten-y\.  Megede,  24  Cal.  609; 
Oroijan  y.  Kuight,  27  Id.  515;  Mlddletmi  v.  Low,  30  Id. 
597;  'Mand  v.  Maiukl,  38  Id.  31;  Bailroad  Co.  Fremont 
Couittij,  9  Wall.  89;  and  other  cases  cited  in  appellant's 
brief. 
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It  clearly  appears  from  tlie  undisputed  and  admitted 
facts  contaiued  in  tlie  record  tbat  appellant  is  entitled 
to  the  land  in  controversy,  unless  the  legal  title  passed 
from  the  government  of  the  United  States  to  this  state  afc 
ihe  date  of  the  enaliling  act. 

It  is  therefore  ordered  that  the  judgment  of  the  district 
court  be  and  the  same  is  hereby  reversed,  and  the  coort  is 
directed  to  enter  a  judgment  in  favor  of  appellant. 

BEiTTY,  J.,  concurring: 

The  principal  question  to  be  determined  iu  thie  case  is, 
in  my  opinion,  quite  distinct  from  any  tbat  was  discussed 
or  involved  in  HeyJenfddi  v.  The  Da-ney  Company.  It  is 
■true  that  both  cases  involve  a  construction  of  the  grant  of 
lands  to  this  state  contained  in  the  seventh  section  of  the 
enabling  act.  But  in  that  case  the  decision  turned  not 
upon  the  construction  of  the  grant,  but  upou  the  effect  of 
subsequent  legislatioa  by  congress  and  the  legislature  of 
Nevada,  while  iu  this  case  it  depends  upou  the  effect  of  an 
act  of  congress  passed  prior  to  the  enabling  act. 

The  principal  questions  in  Ueijdeiijeldt  v.  Daney  Company 
■were:  First.  Did  the  grant  to  this  state  oE  the  sixteenth 
and  thirfy-sisth  sections  in  each  township  embrace  or  ex- 
clude mineral  lands?  Second.  If  the  grant  embraced  the 
mineral  lands,  had  the  title  of  the  state  beeu  divested  by 
subsequent  legislation?  The  majority  of  the  court  ab- 
stained from  answering  the  firat  question,  and  decided  the 
cose  by  an  affirmative  answer  to  the  second.  My  own  opin- 
ion, as  expressed  in  that  case,  was,  and  still  is,  that  the 
grant  contained  in  section  seven  of  the  enabling  act  took 
e£fect  upon  the  admission  of  Kevada  as  a  state,  and  that 
immediately  thereupon  the  title  to  every  sixteenth  and 
thirty-sixth  section  within  the  territorial  limits  vested  in 
the  state,  except  where  they  had  beeu  disposed  of  by  act 
of  congress  prior  to  the  enabling  act. 

As  the  controversy  in  this  case  is  between  a  claimant 
under  the  state  and  a  claimant  under  the  United  States  for 
a  portion  of  a  sixteenth  section  its  decision,  so  far  as  I  am 
concerned,  must  depend  upon  whether  the  land  had  been 
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disposed  of  hy  act  of  congress  prior  to  the  passage  of  the 
enabling  net.  But  fortunately  tbis  question  admits  of  an 
easy  answer.  By  tlie  act  of  February  2f>,  1859  (Bev.  Stat., 
sec.  2275),  it  is  provided  tbat  "where  setUements  with  a 
view  to  pre-emption  have  been  made  before  the  survey  of 
the  lands  in  the  field,  which  are  fonnd  to  have  been  made 
on  sections  sixteen  or  thirty-six,  those  sections  tihall  be  sub- 
ject to  the  pre-emption  claim  of  such  settler,  and  if  they  or 
either  of  them  have  been  or  shall  be  reserved  or  pledged 
for  the  nse  of  schools  or  colleges  in  the  state  or  territoiy  in 
which  the  lands  He,  other  lands  of  like  quantity  are  appro- 
priated in  lien  of  such  as  may  be  patented  by  pre-emptors," 
etc.  The  on\y  qnestion  of  construction  affecting  this  case, 
which  can  arise  upon  the  language  of  this  act  of  congress  is 
as  to  whether  it  applies  to  future  settlements  witb  a  viev 
to  pre-emption,  or  only  to  those  which  had  been  made  prior 
to  its  enactment.  It  seems,  however,  to  be  evident  from 
the  context  that  the  intention  of  congress  was  to  protect 
future  settlers  as  well  as  those  who  had  theretofore  settled 
upon  the  reserved  lands.  As  it  is  admitted  that  the  ap- 
pellant in  this  case  had  brought  himself  fully  within  the 
terms  of  the  law,  the  only  remaining  qnestion  is  whether 
the  law  is  still  operative  in  this  state.  Bespondent  con- 
tends that  it  was  repealed  by  implication  upon  the  passage 
of  the  enabling  act,  and  the  learned  judge  of  tlie  district 
court  so  decided  in  an  able  and  elaborate  written  opinion 
which  accompanies  the  record  filed  in  this  court.  In  this 
particular,  however,  I  think  the  learned  judge  fell  into  an 
error.  Bepeals  by  implication  are  not  favored,  and  are 
never  held  to  have  taken  place  where  the  two  acts  can  staud 
together. 

In  this  case  I  think  there  is  no  di£Bculfy  in  so  construing 
the  act  of  February,  1859,  and  the  enabling  act,  as  to  give 
to  each  its  fuU  force  without  impairing  the  force  of  the 
other.  The  grant  in  the  enabling  act  expressly  excepts 
lands  previously  disposed  of  hy  act  of  Congress,  and  appro- 
priates other  lands  in  lieu  thereof.  The  act  of  1859  was  a 
prior  disposition  of  all  lands  of  the  class  described  in  the 
grant  that  might  be  settled  upon  before  survey.    There  was, 
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it  is  trae,  no  absolute  disposition  of  any  particular  section, 
but  there  ^as  a  contingent  disposition  of  every  section. 
The  disposition  was  prior,  notwitlistanding  it  depended  in 
particular  instances  upon  a  contingency  which  might  Lappen 
subsequent  to  the  grant. 

The  case  of  Higgina  t.  Houghton  (25  Cal.  260),  which  is 
relied  upon  by  the  district  judge  as  sustaining  his  conclo- 
sion  that  the  effect  of  the  passage  of  the  enabling  act  was  to 
withdraw  the  sixteenth  and  thirty-sixth  sections  from  the 
operation  of  the  pre-emption  laws,  is  not  in  point  for  the 
reason  that  the  grant  to  California  was  made  prior  to  the 
passage  of  the  act  of  February,  1869,  while  the  grant  to  this 
state  was  mode  subsequently  thereto;  and  the  very  object  of 
that  act  was  to  protect  pre-emption  settlers,  before  survey, 
from  the  operation  of  grants  to  the  states  and  territories  of 
the  public  lands. 

For  these  reasons  I  concnr  in  the  judgment  and  order  of 
the  court. 
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ABANDONMENT. 

1.    SKOOND   LOCITTON   OT  MlNIKQ  QGOtrVD  WHIN   HOT  AK  ABlHTlOHMRiT   OF   TBK 

FiBST. — Wbcra  one  or  more  of  the  partieH  flmt  locating  mmiug  grouud 
sftenvarda  made  a  Hscond  location  npon  the  eame  lode,  with  tbe  tiaiQrs 
ot  other  parties  added  lo  tbe  notica  o(  location,  it  appeariog  that  itt  the 
time  of  the  seoond  location  the  ground  wan  uodereloped,  and  it  wan  not 
known  that  both  notices  were  upon  the  same  lode,  nnd  it  further  appear- 
ing that  (he  second  notice  was  posted  for  the  eiprese  pnrpose  of  pro- 
t«oting  the  original  location;  Ileld,  that  the  second  location  did  not  of 
itaelf  conetitnte  an  abandonment  of  the  Arat  location.     Weill  v.  Lucerne 

u.  Co.,  •m. 


2.  Idex.  — The  question  of  abandonment  ie  one  of  intention.  Whether  it 
was  the  intention  of  the  locatora  in  the  first  notice  to  abandon  their  in- 
terest in  the  gronnd  derived  from  eaJd  first  notice  of  locution,  was  a, 
qaeetion  of  fact  for  tbe  jury  to  determine  from  all  the  facta  and  circum- 
Btanoes  of  the  case.    Id. 

Abahdonhiht  of  Hoxnryis.     (bee  Homestead,  fS.)  26f). 


ACCOUNT. 
OajKonoNS  to  Books  of  Aocotnn.     (See  Books  of  Accoant,  1.^  219. 

ACKNOWIJIDGMENT. 
CxBTmaiTi>-or  Tick-Cobbui,.     (See  Evidence,  4.)  IM. 

AFFIDAVIT. 
SiufoTu.  or  Caitseb  to  Fkdbbal  Cockt  by  *  Fobkiok  GoBPOBitnoH.     (Ses 
BemoTsl  of  Canses,  1-G.)  3i>0. 

AGENCY. 
AoBRCT,  WBKH  IT  HTOT  BE  DiKiEi>.     (See  Fleodings,  5.)  277. 
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AMENDUENXa 
AittsnuKin  or  Bkcobis  AnKB  ADioiniNifENT  or  Tssii.— After  the  term  ot 
court  eipirea,  tba  recorila  cannot  be  nmeaded,  noless  tb«ra  is  sometblng 

in  the  record  to  amend  by.    Clark  r.  Slroiue,  76. 

APPEAL. 

1.  Sbbtiob  or  NoncK  or  AFPttu» — Where  n  copy  ot  the  notice  of  appeal 

woa  Herved  on  the  attomeja  for  defendant  at  a  certain  time  and  place 
by  "  exbibiting  lo  tbem  personally  tbe  said  copy  and  by  leaving  the 
aame  ill  n  ooDspiouous  place  in  their  office:"  i/eid,  a  snbBtantial  com- 
pliance with  the  slatnte.    Ciark  v.  Strovae,  T6. 

2.  "Wbkn  Appkai.  vill  bk  Di«KisaEi>. — When  the  appellant  fails  to  rnmish 

this  conrt  nitb  a  "  notice  of  appeal"  and  "andertaking  on  appeal,"  as 
required  by  tbe  statate,  the  appeal  will  be  dismissed.  Qauddlt  v.  ffli*- 
aoa,  181. 

APFEIJ.1TK  JniuBDictioN  IH  Cash  OF  CoHTEKFT.     (Sss  Contempt,  3.)  197. 

Stateuckt  oh  MctnoN  von  New  Tkiai.   h/lssot  m  CKBnroiD  to  bt  thh 

DiHTBlcn  JODOB  ATTEZ  Af  PKU.  IS  TAZEH.     (See  otatement,  2.)  280. 


ASSAULT. 
ExAKiNAirair  of  Dhfrmdur  as  m  Pbbtiocb  Assarts.  (See  Ci 

i.)   17. 
AssiVLt  WITH  Intknt  TO  EiLL.  (See  Criminal  Law,  24.  J  lie. 
A£BAtn.T  wira  Intekt  to  Coionr  Rape.  (See  Bape.)  255. 


r  AaansoB  till  hoi  Adthobiek  IserADoa  or  htnmonoii  r 
r  Tax.  (Sea  Taiea,  3.)  161. 


BILL  OF  EXCEPTIONS. 
1.  Bill  of  Eiokptionb — How  Authkhttcated. — A  bill  of  eiceptions  mnst 

be  uathenticateil  by  the  signatore  of  tbo  jndge.    Staft  v.  Uuff,  17. 
9.  Idbm — Skttlkjient  of,  o»  Motiob  fob  Nkw  Tbial.— TIib  bill  of  excep- 

tiouH  or  Blatement  may  be  settled  by  the  judge  alter  the  motion  for  a 

new  trial  is  decided.  Id. 
3.  Bill  of  Exceptions — Bkview   of  Etidekck. — There  is  no  provision  ot 

the  statute  Ihnl  will  anthoriie  iMh  coart  to  review  or  examine  the  evi. 

denoa  in  a  criminal  case,  nnlees  it  is  embodied  in  a  bill  ot  exceptions. 

Biatov.  iarfcin,  3H. 
1.  Ideu — Bbpobtkbb'  Ndtks, — Tbe  i'e)>iirterB'  not«s  of  tbe  proceedings  of  • 

trial  can  only  be  coniiidered  vbfa  a>I<ip<ed  by  tbe  court  on  correct,  and 

included  in  a  bill  of  eiceptions,  settled  aod  eigiied  by  the  jndge.  Id. 
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BILLS  AND  NOtES. 
DKrmsa  to  i  FkOMi^sosr  Notb.—II  in  a  good  defsnse  to  an  action  o: 
promisBory  note  to  show  that  (he  coDsideraliou  for  which  it  was  gii 
was  money  won  by  gnmbliDg.    Eaant  v.  Cook,  69. 


BOOKS  OF  ACCOUNT. 

1.  OwKCnOKBTO  BOOK'IOFAOOOtrKT^WHENNKwTBHI.BHOCnDBRGnillTED. 

— Where  the  only  objection  made  to  the  books  of  account,  when  offered 
in  evideuce,  was  that  the  defeDdaut  ccmid  nut  testify  as  to  the  eDtriea  in 
his  booka  after  the  death  of  the  party  chargeiJ,  and  where  the  court,  in 
deciding  the  case,  held  that  siiid  books  were  improperly  kept,  and  ei- 
olnded  Ihe  entries  in  the  books  as  evidence:  Edd,  that  inasmuch  aa 
the  objection  made  was  untenable,  and  the  defendant  never  bad  any 
nolioe  nntil  after  his  raolion  for  a  new  trial  had  been  overruled,  (hat  tho 
evidence  be  had  relied  cpon  bad  been  rejected  for  any  other  reason  than 
becaase  it  whn  deemed  incompetent,  a  new  trial  should  be  granted. 
Joart,  Adm.  of  Eitata  of  Jesavp,  v.  Ganimata,  249. 

2,  Idkm. — The  case  mnat  stand  or  fall  upon  the  correctnoBB  o:  incorreotneas 

of  the  ruling  as  it  was  originally  made  and  announced,  and  oa  the  book 
was  before  the  court  sitting  aa  a  jury,  it  was  error  in  the  oonrt  U>  treat 
it  as  not  evidence.  Id. 

BOUND  ABIES. 

NiTUBAL  BoomiABiEs  OF  Lano  Dbrnid,     (B«e  Possession,  i,  6.)  171. 


BUEDEN  OF  PEOOP. 
le  Countef-Glain)  1,  96;  Embezzlement,  5,  287;  Frnnd,  1^368.) 


BUBGLAET. 

1.  BtmoLAST— BxcTTON  2365  of  Compiled  Laws  CoKSTBuni — Sutficiehct 
OF  iNDioTMBNr.— The  necessary  constraction  of  section  2365  of  the  Com- 
piled Laws  defining  burglary,  is  that  there  is  but  one  species  of  burglurj-, 
Ibo  essential  definition  of  which  is  the  entering  in  the  utgbt-time  any 
dwelling-house,  lent,  etc.,  with  intent  to  commit  petty  larceny,  or  any 
felony.  An  indictment  showing  these  facta  by  proper  averments  would 
authorise  a  conviction  of  burglary,  no  matter  bow  the  entry  was  effected. 
StaUt.  tTatkiia.  30. 

i.  CoBPua  DELiim— Pboof  of,  how  Ehtablihhid. — Proof  that  defendant  bod 
in  bis  poBsesdion,  outside  of  the  house,  between  twelve  and  one  o'clock, 
goods  whith  were  in  the  house  at  nine  o'clock,  and  which  could  only 
have  been  obtained  by  entering  the  house,  was  proof  of  an  entry  in  tha 
night-lime,  and,  taken  in  connection  with  the  other  proof,  completely 
established  the  c^rpvt  dtli^.    Id, 
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CAESON  CITT. 
Act  iNooBPoBATQia  Catns  Cm  CosmactD.  (Bee  Constitntion,  2-7,)  128, 


CASES  CITED  AS  AUTHOEITT. 

Stat«  T.  AndfiTBOD,  4  Ifer.  274,  in  State  t.  Hnff,  20. 
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Ex  pnrte  Stanlry,  i  Hey.  116,  iu  State  t.  MoCIeai,  39. 

Harper  -v.  Mallory.  4  Nev.  44S,  nnd  Ei  parte  BUnchard,  9  Ner.  105,  in 
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Kaiip  T.  Empire  Mill  Co.,  2  Nev.  34;  Lobdell  t.  Hall,  3  Hev.  533;  Slate  t. 

Flrat  Nutional  Bunk,  4  Nev.  358;  Whitemau  t.  ShiTeriek,  3  Nev.  299,  in 

Clark  V.  atroTiHe,  76. 
Gnnrdiauabi^  nf  Mary  WinklemaD,  9  Nev.  303,  in  Badenhoofv.  Johoson,  SB. 
£\  parte  Stanley,  4  Nev.  116,  iu  Ex  parts  Lorkio,  94, 
Tre«awHy  v.  Wilder,  9  Nev.  70,  in  Morgaroli  v.  MiUigan,  97. 
Slate  T-  Btewart,  »  Nev.  131;  State  v.  Fergnson,  9  Nev.    116;  State  r.  Mc- 

Clear,  11  NsT.  39;  State  t.  Squaires,  2  Nev.  230;  Eutea  v.  Richordaon, 

6  Nev.  128;  Fleeson  v.  Savage  Silver  M.  Co.,  3  Nev.  1G3;  State  v.  Mo- 

Ginnia,  6  Nev.  Ill;  State  v.  Ab  Tom,  S  Nev.  S14;  State  v.  Glovery,  10 

Nev.  24,  in  State  t.  Baymond,  98. 
Corbett  V.  Bradlej',  7  Nev.  108;  Youuga  T.  Hall,  9  Nev.  212;  Brawn  v. Davis, 

1   Kev.  413;  Levis  v.  Doian,  5  Nev.  411;  Virginia  and  Trnckee  R.  R. 

Co.  V.  CommisBionerB  of  Lyon  County,  6  Nav.  73;  Hesa  v.  Commia- 

Bioners  of  Waahoe  Coanty,  6  Nev.  107;  Fitch  v.  Elko  Connty,  8  Nav. 

274.  iu  Old  Fellows'  Saving  and  ConimpTcial  Bank  v.  Quillen.  109. 
State  V.  McClear,  11  Nev.  39;  and  State  v.  Anderson,  4  Nev.  266,  in  State 

V.  Borowak;,  119. 
Clarke  v.  Ir»in,  B  Nev.  Ill;  Hcbb  t.  Pegg,  7  Nev.  23;  Evnna  v.  Job,  8  Nev. 

323;  City  of  Virginia  v.  The  Chollar  Potoai  G.  4  S.  M.  Co.,  2  Nev.  86, 

in  State  el  ret.  Bosenalock  v.  Swift,  128. 
State  V.  McCtear,  11  Nev.  39,  iu  State  v.  Johnson,  148. 
Stale  V.  Watkina,  U  Nev.  30;  Cliite  v.  Steele,  6  Nev.  33E;  Bobinson  v.  The 

Imperial  S.  M.  Co.,  5  Nev.  78,  in  Gandetle  v.  Travis,  149. 
Conley  v.  Cbedic,  6  Nev.  223,  in  Wells,  Fargo  ft  Co.  v.  Dayton,  16S. 
McFiirlundv.  Culbettson,  2  Nev.  283;  Saukey  v.  Noyes,  1  Nev.  71;  Stainin* 

ger  V.  Andrews,  4  Kev.  CO;  Eobinaon  v.  The  Imperial  Silver  If.  Co,  5 

Nev,  Cti;  and  Kmft  v.  Corlow,  9  Nev.  ai,  in  Eureka  M.  &  8,  Co.  r. 

Way.  171. 
,  PhillpoitB  V.  Blasdel,  6  Nev.  61,  iu  WetU  v.  Lnceme  M.  Co.,  210. 
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Thorpe  V,  Schooling.  7  Nev.  17;  and  Hawthorne  v.  Smith,  3  Nev.  183,  in  Es- 
tate of  Walley,  260. 
Lambarth  v.  Dalton,  9  Nev.  66;  and  Dean  v.  Pritchard,  9  Nev.  232,  in 

Thomas  V.  Snllivau,  £83. 
Ei  parte  Deny,  10  Nev.  213,  in  Ei  parte  labell,  399. 
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314. 
SLite  T.  Huff,  1!  NsT.  17;   State  v.  KeWy,  1  Nev.  227;  SMte  t.  B&jmond,  11 

Nev.  98;  Jonea  v.  Gammoiia,  It  Nev.  249,  Jii  State  t.  Larkin,  314. 
State  V.  Fergnaoii,  9  Not.  118,  in  State  t.  Nelson,  342. 
titutu  V.  FoTshn,  8  Nev.  13T;  Btate  v.  Burns,  8  Nev.  251;  State  T.  Fieice,  8 

Nt'v.  302i  State  v.  Keith,  3  Nev.  17,  in  SUte  v.  ItoTer.  343. 
UcWilliniDB  V.  Herachman,  5  Nev.  3G3;  and  Gra;  v.  BnlliTkn,  10  Nev.  382, 

in  Twist  v.  Kelly,  377. 
Ei  parte  Spluney,  10  Nev.  333,  in  Daytun  G.  ft  S.  H.  Co.  v.  Seawell, '412. 
State  V.  O'Flaherl^r,  7  Nev.  157;  State  v.  Bigg,  10  Nct.  288;  State  v.  Bonds, 

1   Nev.  3S;  and  State  v.  Fei^son,  9  Nev.  118,  Id  State  v.  O'Connor, 

416. 
Wall  V.  Blssdel,  4  Ner.  216,  in  Lajlon  t.  FarreU,  455 

CASES  COMMENTED  UPON. 
State  V.  Stanley,  4  Nev.  T6,  in  State  v.  Huff,  23. 
Oregory  v.  Fiolhii^ham,  1  Nev.  260,  in  State  t.  Larkin,  321. 
Ueaduv  Valley  Mining  Co.  v.  Dodda,  7  Nev.  147,  in  Qti^ley  v.  Central 

Pacific  R.  B.  Co.,  365. 
JobuHon  T.  Wella,  Fargo  &  Co.,  6  Nev.  224,  in  Qnigley  t.  Central  Pacific  B. 

B.  Co.,  369. 
Heydenfeldt  v.  Daney  0.  t  S.  M.  Co.,  10  Nev.  290,  in  Layton  t.  FaneU, 

4S5. 

CASES  OTEBEULED. 
State  T.  Hillain,  3  NeT.  451,  in  State  t.  Bover,  343. 

CEBTIOBABi. 
Ikqitibi  man  CiBTiOBABI. — The  inqniTy  upon  ceitionri  mnat  be  confined 
to  tbe  Eimple  question  vbetber  tbe  respondent  exceeded  liia  jurisdiction 
in  making  the  orders  complained  of.     ilaiweU  v.  Rivet,  213. 

CHALLENGE. 

BlOHT  or  DETENniKT  IK  L  GKIUINIL  CIBB  TO  CHiU.BHOa  4  JtfHOB  TOR  lOWiL 

OD  iMPLiKD  Bias.    {See  Jury,  4-7.  9,  10.)  39,  99. 
CHUXKKaB  TO  JuxoB — Uaim  Quemton  ihvolted  ID  i.  crm.  ruBi.    (See  Jury, 

15.)  200. 
Auj^nAHCE  or  Csuxmoi  to  Jdbobs  hot  bubieot  to  rbtibw.     (See  Jury, 

17.)  314. 
CUU.ENOK  TO  Obaiii>  Jdsobs.     (See  Grand  Jnry,.l,  2.)  314. 


1.  EuTiiiE  CEjiBOEorTHi  CociiT  KcgT  BR  CoNsnuBKj.—TIie  entire  charge 
of  the  conrt  uinat  he  considered,  in  determining  Ihe  correctueBs  of  any 
portion  of  it,  and  if  it  cleotly  appears  therefrooi  that  no  error  prejudicial 
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to  defendant  has  been  committed,  tbe  jndgmeut  will  not  b«  diitm-bed. 
StaU  T,  naymond,  98. 

2.  Dmsmon  dp  Malice. — 'Where  the  contt  gave  Ibe  general  defiDition  of 
mnlice.  insttf  Ail  of  the  legal  deflniliou :  Htld,  that  the  legal  deGnilion  is 
more  com[itehen3iTe,  find  (hat  if  any  error  occurred,  it  was  aguinat  (ha 
Btate  and  in  favor  of  the  defendant.     Id, 

8.  -CHjutoB  or  THK  CoDBT—McrRDKn  THK  Resclt  OF  Uauck.— The  court, 
afler  giving  the  ntutiitorj  definition  of  mnrder  and  maiiBlanghter  nnd 
the  general  detinilion  of  malice,  chsi^d  the  jnry  as  follovH:  "  From  the 
forngoing,  then,  it  vill  be  Keen  that  murder  in  the  result  of  malice;  maii- 
slaughter  the  result  of  sudden  passion,  heat  of  blood,  anger,  when  the 
defendant  is  anpposednot  to  bo  muster  of  his  own  understanding:"  Jltid, 

i.  UliAsONlBi.):  DouST, — Held,  that  the  charge  of  the  court  and  instmctions 
given  in  regard  to  reusonabU-  doubt  were  as  favorable  to  the  defendant 
as  the  law  would  warrant,     Iil. 

5,  Rkkabes  oi"  THB  CounT  NOT  EZCKPTRD  TO.— Defendant  claimed  that  the 
remarks  made  by  tbejadge,  in  connection  with  hiaralingupoiiacertain 
point,  were  erroneous:  Held,  that  in  order  Co  present  the  qncution  to  this 
court  it  must  appear  thiit  the  cemarka  were  excepted  to  at  the  time.  By 
failing  to  mate  any  objection,  proceeding  with  the  trial,  and  taking  his 
chances  ol  a  verdict,  tbe  defendant  waived  the  exception.  Ottuddie  t. 
TVaitis,  149, 

B.  Idsm— Ebbob— Whkk  not  InBEiiEDiABi,E.~-If  the  mling  of  the  court  is 
correct,  the  fact  that  a  bad  reoaou  is  given  will  not,  in  general,  be  treated 
aa  an  error  because  it  was  uttered  in  the  presence  of  the  jury,  and  never 
ought  to  be  deemed  an  irremediable  error.  The  remedy  of  (he  party 
against  whom  (he  Temarka  are  made,  is  by  nsldng  the  cunrt  to  give  im 
instruction  containing  a  correct  statement  of  the  rule  or  principle  of  Isw 
involved.     Id. 

7.  CHAnoE  or  thk  Jpdob  opon  teb  Facib,— Aa  instruction  of  the  cotirt,  as- 
snming  as  a  fact  that  A.  was  a  creditor  of  B,,  where  this  woe  a  fact  in 
issue  in  (he  case,  was  clearly  erroneons.     Id. 

COMMITMENTS. 

COMMTTMEKTB  F0»  EmSEZZLEMI'NT  AND  FOB  OSTilBlWO   HoHBT  VmtH  FaLBK 

Pbetbnsot.     (See  Habeas  Corpns,  2.)  287. 
BtrpBEKK  CocBiBAS  AtJTHOBTriTo issDK  ComuTiiEKT,    (See  Habeaa  CorpOB, 

3.)  i87. 

COMPILED  LAWS. 

See  Statotbb,  "  Coiipn.iiD  Laws  Citkd." 

CONFESSION. 

SnynciKsci  op  Jodomiht  by  Coupwaion.    (See  Judgment,  6-10.)  237. 

CONSIDEBATION. 
CoKBisEUTioK  oT  SiLE,  HOW  FBoTEK.    (See  Sale,  i.)  268. 
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CONSTITUTION. 
1.  SkcnoH  3,  Abttol*  I,  or  thi  CoNBrnTrnon  Cobhtbbbd. — The  proTisioDS 
of  the  CoDHtituliou  tliAl,  "  The  right  o(  (rial  b;  jary  xball  be  iieciired  to 
all,  sod  remain  innoUte  forever. "  refers  to  the  right  of  trial  by  jary  aa 
it  eiiHtecI  at  tbe  time  of  the  adoption  of  the  ConatUntion.  State  v.  31e- 
Cltar,  39, 

5.  CoHHTiTaTtoNu.rn  of  ihr  Act  iHOORPOBiTiHa  Oibson  Cut. — The  act  in- 

corporating Carson  city  (Stats.  16TG,  67;,  in  not  in  eonfljot  vitb  article 
III,  or  section  1  or  8  of  article  V,  or  section  10  of  article  XV  of  the 
GoDBtitntion.     Slait  tx  re/.  RostnaUicIc  v.  Suifl,  1S8. 

3.  Idek— AppomTTNoPowm— L'uder  the  CoDStilnlion  of  this  Stale,  the  nam- 

ing iu  the  act  of  incorporation  of  t}ie  peiBoue  vbo  yieie  to  conHtitiite  the 
proTisionnI  or  initiary  board  of  trasteee  iros  not  the  exerciau  of  a  pover 
iDbrinviatJIy  eiecatiTe.    Clarke  t.  iruln  (5  Ncv.  Ill),  aKnoed.   Id. 

4.  iDMt— CouNTT  OFnoKBs  HI  OFFICIO  CnT  Ofpicies, — The  legislature,  in 

incorporating  Carson  city,  hod  the  power  to  constitnte  the  dtaignated 
oonnty  officers  city  offlcers,  and  to  impose  upon  them  the  execative  or 
ministerial  duties  of  the  mnnicipolity,  corresponding  to  their  respectiTS 
duties  OB  connty  offlcere.   Id. 

6.  Skctiok  Tbbrb  of  Abticle  Elrtkn  of  thb  CoNsriTtmoN  Cokbtbded. — 

The  proiisioDs  of  section  3  of  article  XI  of  the  Constitntion  providing 
that  all  fines  collected  under  the  penal  lavu  of  the  State  shall  be  pledged 
to  edncational  purposea,  has  no  application  to  fines  recoverable  for  vio- 
latioDB  of  city  ordinances,  bnt  applies  to  fines  tecoventble  nuder  the 
general  laws  of  the  SUt«.    Id.,  129. 

6.  Sscnos  TwKNTT-oNB  or  Abticxk  Fomi  or  thk  CoMsnrmoN.— The  act  in- 
corpomting  Cotboh  city  is  not  in  violation  of  the  provisions  of  sectioa 
twenty-oae  of  article  foai-  of  the  Constitntion,  which  declares,  "  'Where 
a  generol  luw  can  be  made  applicable,  all  laws  shall  be  general,  •  ■  ■ 
throughout  the  State."     Evans  v.  Job  (8  Net,  323),  affirmed.  Id. 

T.  Pabt  of  a  Statuib  UKCONSTnrmoNAi..— When  part  of  a  statat»  is  nncon- 
BtJtntional  it  will  not  authorize  the  court  to  declare  the  remainder  void 
nnless  all  the  provisions  are  connected  in  subject-matter  depending  on 
eoch  other.  Id. 

Pbovibions  Cited; 

ArLl,        Sec.  3.    Trial  by  Jury,  44-127. 
Art.  I,        Sec.  e.    "Public  Use,"  412. 
Art  III,     Sec.        Distribution  of  Powers,  135. 
Art  V,        Sec.l.    Eiecntive  Power,  13E. 
Art.  T,        See.  3.    Vacandes  in  Office,  135. 
Art.  VIXI,  Sec.  1.    Muuicipnl  Corporations,  144. 
Art.  VIII,  Sec.  8.    Muniiiipal  Corporationa,  144. 
Art.  VX,     Sec.  10.  Officers  how  appointed,  13G. 
Vol.  XI. -30 
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C0N8TEUCTI0S. 

Ddbolaht— SKonoti  2366  op  Coiii>it.ki>  Iiawh  OoHBiBncD.    (See  Bnrglarj, 

I.)  30. 
SecTioH  3,  AsnoLB  I,  of  tbb  CoNsimmos,  Constiiced.    (See  ConGtUadon 

1,)  39. 
Act  Ikcorpojuttno  Cadson  Citt  Conwrsvto.    (See  CoDStitntioD,  2-7.)  128. 
Conhempt  of  Coubt,  vhen  Pbooess  la  Cim.  ob  Crixtsai^     (See  Contempt, 

1.  2.)  187. 
Penai.  Statutbs  udftbi  SuticTLT  CoNSTBDBD.     (See  Contempt,  6.)  211. 
DocDTFDL  CoKsTBDcnoH  OF  Li'wa.     (See  Eminent  Domain,  3.)  394. 
FosEioN  CoRPoBtTiONB — AcT  OF  MiBCR  3,  18C9,  CoNBTHnED.   (See  Kvidenc«, 

6-7.)  194. 
Skctionb  581  AND  5b2  or  thb  Cbhumaii  Pbacthh  Act  Congtboed.    (Bee 

Eabeim  Corpus,  4.)  295. 
HoHESTBAD  Acis  CoKBTDUED.    (See  Homesteada,  1-3. )  260. 
Sixteenth  and  THiBn-SiXTa  SKcnans — Skction  7  of  the  ExABijiia  Alt 

OF  CONOSKSa  CoNaTBOED.      (Scii  lAndH,  1,  2.)  151. 
FoBECLOBtniB  OF  MkCHAHICM'  LiEH— SkCTIOK  345  OF  THK  FltACTICE  Aot  CoN- 

BTsnED.     (See  Uecbanics'  Lien,  2,  3. )  2tj6. 
HoTicK  OF  UiHitia  Location  Conhibubd.     (See  Mining  CLiima,  1.)  200. 
Bemotai.  of  Caitsb  to  Fkdebal  Codbt— Act  of  CoHOBBasorMABCa  25, 1867, 

CoHHTBDKD.     (See  BemoTol  of  Cunaes,  1.)  350. 

Act   FCNBIKO    ISDEBTKOSESa  OF  LlKOOLN   CoPKTT  M  CoNSTlTDTIONAL.      (Se* 

Statute,  4.)  109. 
CoNBTBucnoN  OP  Btatuteb.     (See  StntnteB,  6,  7.)  109. 
MiNiHQ  AND  MiLUKo  Aot  CoNfiBDKD.     (See  StatuteB,  9. )  394. 
Section  150  of  the  Pbobatr  Act  Constbobb.     (See  ShitnleB,  10.)  -442. 

CONTEMPT. 

1.  Coktempt  op  Cotnti — 'Whek  Pbocebs  la  Ciii.. — If  tLe  contempt  consists 

in  the  refnBal  of  a  parly  to  do  somalhing  which  lie  ia  ordered  to  do 
for  the  benefit  or  ndvantnge  of  the  oppoaite  imrly,  the  proorta  is  citiI, 
and  be  stauda  committed  (ill  he  complies  with  the  order.  The  order  in 
such  caee  ia  not  punitive,  but  coerciTe.    PhUlipa  v.  Wtiih,  167. 

2.  Idkm— VTben  pBOCEsa  ih  Cbiuinal.— If  the  contempt  eouaists  in  the 

doing  of  a  forbidden  not,  iujiitions  to  the  oppoaite  party,  flia  prmwas  is 
criminnt,  and  conviction  ia  followed  b;  a  penalty  of  Que  or  imprison- 
ment, or  both,  which  ia  purely  punitive.     Id. 

3.  Idem— Appku-atk  JoBrscicrnoN.— This  ronrt  baa  no  appellate  jurisdiction 

in  cuafH  o(  contempt,  where  the  proceeding  is  parely  criminal.     Id, 

4.  Contempt  of  Coubt— KErusii,  to  Anbweb  Qdestiokb. — If  the  witnesa  re- 

fuaed  to  annner  queetionH  nheu  the  conrt  decided  be  Gbonld  answer, 
it  waa  n  coutempt  and  pnuiehable  as  such.  The  prisoner  might  baTo 
put  himself  npon  hia  privil^e  not  to  crimiuate  or  degrade  himself,  bnl 
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ha  eipTeHBly  disclaimed  thin  eicase,  and  van  tberefoie  boatid  to  anaver 
the  qaeBtioni),  ar  hs  wbb  liable  to  be  pnniBhed  for  contempt.  Haztcetl 
V.  Riies,  214, 

6.  CoHTBVTT  OP  CuDBT — FK^AX.  Statiitk. — The  Btatote  concerning  contemptB 
is  n  pennl  stntute,  nnd  must  be  Btrictty  constrned  in  favor  of  those  ac- 
cnsed  of  Tiolating  its  prohibitions,     ]d. 

6.  Idbm— JcBisEiicTios  TO  InpOBH  Skntksck.— PeliKonM  was  asked  a  num- 
ber of  questions,  all  being  addresEed  to  tfas  same  point,  which  be  re- 
fused to  answer.  The  court  fouud  bim  guilty  of  a  Bfparate  coultmpt  for 
eTer;  question  that  be  refuged  to  answer:  IMd,  (bat in  refnsiug  to  an- 
swer, the  petitioner  was  gnilly  of  bnt  one  contempt,  nnd  tbnt  the  court 
bad  jnrisdictioD  to  impose  bnt  one  sentenoe.     Id. 

CONTINUANCE. 

1.  COWTIKIIUIOB  OF  ClUUIHAL  ClSB  FOB  TBK  TkBU— BeCTIOH  220T  CoHPILKD 

Laws. — In  constniing  section  6S2  of  tbe  crimiual  pnictice  net:  Held, 
that  the  fact  that  ii  disastrous  llro  bad  occniTed  destroying  the  conrt- 
honse,  nnd  so  macb  of  the  city  of  Virginia  as  to  render  it  impDHSible  for 
the  court  In  lind  a  suitable  room  in  whkb  to  meet  was  sufficient  to 
nutfaotize  tbe  court  to  eontiuue  the  trinl  of  cnnses  for  the  term.  £x 
parte  Larldn,  EK). 

2.  Idik. — Courla  usnally  reqnirs,  and  ordinarily  should  require,  a  hhowing 

to  be  made  by  affidiiTits,  in  order  to  contiuue  causes  for  the  term,  when 
such  contiuunnce  U  objected  to  by  either  party;  but  when  n  couditiou 
of  aOnirs  exists  that  is  notorious,  and  nlxint  which,  from  its  very  nntnre, 
there  could  be  no  conflict,  the  court  is  authorized,  of  its  owu  motion, 
to  oontiaua  the  causes  for  the  term.  (_Ex  park  Slantty,  i  Nev.  116, 
afSrmed.)     Id. 

CONTBACT8. 

1.  VBBBAt:    UOMTSAOT    AT    STIPULATED    PbICK   PBB    DAI,    pAY.lBLK    MoKTBI-T, 

C0N«TB17i'S. — Where  a  foreman  of  n.  mine  i»  employed  at  a  stipulated 
price  per  day,  to  be  paid  monthly,  and  when  he  continues  work  for  more 
than  one  year  after  his  employment  n-itbont  any  new  agreement  being 
made:  Iltld,  a  contract  from  month  to  moutb  thiit  luigbt  have  Iwcn  tcT' 
minated  by  eilber  parly  at  tbe  end  of  the  month  without  incurring  anr 
Uability.     Copron  v.  SIrout,  304. 

2.  Idbm— HioBTS  OF  UoBTOAOKK— NoTiCB  OF   LiKN  HoLDKE.— Wh*re  the 

mine-owner  mortgaged  the  property  subsequent  to  tbe  contract  with  tbe 
foreman  for  labor:  IIM,  that  all  the  work  dona  by  tbe  foremun  subse- 
quent to  tbe  eiecutiou  of  tbe  mortgage,  after  the  expiration  of  bis  tlien 
current  monlh,  was  done  under  coulracts  made  by  him  after  legal  no- 
tioe  of  Uia  mortgage,  and  bis  lien  for  sach  work  ia  Bnbordinate  to  the 
mortgage.     Id. 

C0BP0RATI0N8. 
PowKB  or  Srcbetabi  to  Affix  CoBPoatTK  Seal. — Tlie  secretory  of  a  cor- 
poration is  tha  proper  cuxtodiau  of  tbe  corgiorate  seal,  and  when  the 
secretary  afBxee  it  to  a  mortgage,  or  other  instrument,  the  presumption 
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Ib,  he  did  it  by  the  dirM^ou  of  the  corporation,  and  i(  derolTes  upon 
Ihosa  who  dispute  the  TulJdity  of  the  deeil,  to  proTe  that  he  acted  «ilh- 
oot  HUlhorily.    Let  v,  JBtons,  194. 

Foft£iOK  CoBPoiuTioHa,  kcT  Or  Mabcb  3,  I860,  Coeftbcikd.     (See  Evidence, 

5-7.)  194. 
PowBM  or  A  MnsiciPii.  CofiponiiioN.     (See  Uauicipal  Corpor&lion,  1-5.) 

12B. 
CoBFOBATioN  LiikBi.1  FOB  TBI  Wantok  Acts  01  1TB  AoENTB.     (See  Bailroad, 

1.)  350. 

BiMOTAL    OF   CADBU   TO  FxCBBAI.   CoiTBT  BT  A  ToBXtaH   COXPOKIHOH.      (SO* 

BemoTalof  Caxuea.)  3SD, 

CO&TB. 
CoNiBBTED-ELBcnom.     (See  Election,  %-J.)  3S2. 

COUNTER-CLAIM. 
CoiTVTEB-Ci>An(— How  Ebtabli&hbd. — The  defeDdaot,  alleging  a  oonnter- 
cloiDi,  munt  ealablish  it  to  the  t>atiBfaction  of  the  jar;  by  a  ]irepoDder- 
ance  ol  sridence.     ilaTgaroli  v.  MUligaa,  96. 

CODNTY  COMMiaSIONEKS 
HiLTi  HO  PovEB  TO  Bkliase  Phofebtt  moM  tiXixios.  (So.-  Taze»,  G.)  223, 

COUETS. 
AuKBDMBirT  or  RecOBDC  afteb  Adjodhhubnt  or  Tkbic.    (See  Amendments, 

J.)  76. 
Ekmabkb of  THK  Cociii  VHEM  MOT  ExcxpTCD  TO.     (Sea  Charge,  6.)  149. 

SlTPBaMK    CODBT    HAS    AOTHOBm:  TO    luUE   CoHKITHINTB  IH  CKBTAIM    CaBBB. 

(See  Habeas  Corpoa,  3.)  287. 
Dott  of  Coub™  to  Cohsidkb  QcxanoK  or  JoBmDionoK.     (See  Juiudiotion, 

1.)  187. 

CBIMINAIi  lAW. 

1.  Vkkdict  cotrtBAiiT  TO  EvtDENCK.— A  Terdict  in  a  criminal  caseirillnot  be 
reveiBed  where  there  is  nny  evidence  to  aapport  it.     Stale  t.  Hifff,  17. 

3.  CnoBA-EiAuiNATloN  OF  Dkf>:kdant. — When  a  deft^ndant  in  a  criminal 
CEiBO  offem  bimaelf  aa  n  ivituess  in  hia  own  behalf,  he  subjeuta  himaelf  to 
the  Bncua  ctoBB-etaminatiou  thai  would  be  proper  in  tbb  case  of  any  other 
witneas.    Id. 

3.  iDEti. — Qnealions  may  be  asked  (he  wllneaa  which  relate  to  hia  condnct 
and  legilimntely  affect  hi:i  credit  for  veracity.  The  defendaut  mny,  how- 
ever, refuse  to  anawer  aach  qnestiona.     IiJ. 

4.  IDIM — FErQUEhT  Absath.tb  asd  BiTTtEiEa. — No  Intimate  inference  of 
the  antrDthfulneah  of  a  nilneas  can  be  drawn  from  the  fact  tbnt  he  has 
been  convicted  of  froqueot  assanltH  and  batteries.  It  could  be  inferred 
that  he  was  a  violent-teuipeied  and  perhapa  a  duugerons  men,  bnt  not 
that  be  wna  a  liar.    Id. 
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6.  Ebxob — Weim  Pbuddiciil. — lltld,  tbat  the  defendant  was  prejudiaed 
by  being  compelled  to  answer  qaeslioua  addressed  to  him  in  relalion  to 
hia  convictiuu  of  former  aasaulta  and  batteiiea.     Id. 

6.  Skciiom  562  of  Ceikw4L  Pbacticb  Act  CodarnnKU. — Section  582  of 
the  criminal  praatice  act  (1  Comp  L.  2207)  is  intended  to  preheat  arbi- 
trary, willful  or  oppreasive  delays;  and  whenever  this  appean  to  be  the 
case,  tlie  defendant  is  entitled  to  be  discharged.    Ex  Parle  Larkia,  'M. 

7.  DiFoamoN  or  Pabtt  OoHtnoiKD  in  Jul — Oddkb  or  JtTiiOK — Sionoiis 
14Q9,  14G0  AKS  1461  Cokbirdkd.— The  law  leqniring  an  affldatit  to  be 
made  of  certain  facts  before  Che  court  abould  make  au  order  to  bare  the 
party  in  jail  prodnceil  in  court,  was  usxer  deaigaed  for  the  protootiou  of 
the  prisoner,  but  only  to  prevent  improper  and  unneeessar;  iuterferenca 
with  the  cnslody  of  prisoners.     MaxaxU  v.  Bioet,  214. 

8.  Idsm.— If  the  order  for  the  prisoner's  attenduuce  in  court  wM  unprOT- 
ideatly  granted,  it  is  no  concern  of  the  prisoner;  being  before  the  coart, 
he  was  bound  to  answer  any  question  that  he  would  have  been  required 
to  answer  if  the  process  tor  bringing  him  there  had  been  strictly  piir- 

9.  Fuu  or  Foaim  Aoqdittai. — Wbkh  sbodld  sh  Aj^lowiid. — Where  the 
defendant  iiitviposed  a  plea  of  former  acquittal  in  the  exact  form  pre- 
scribed by  the  eUIuU  (Comp.  L.  1921):  Held,  that  the  oonrtorred  in 
refusing  to  allow  the  plea  to  be  entered  of  record.   Stale  v.  Johnson,  273. 

10.  Iniii.— It  was  not  tor  the  court  to  decide  in  advance  that  the  plea  of 
fonuer  acquittal  could  not  be  established.  That  isHue  was  for  the  jut;, 
■nbjeot.  of  connie,  to  the  right  of  the  court  to  decide  upon  the  couipe- 
tenoy  and  relevancy  of  the  erideuoe  offered  in  tinppoit  of  the  plea.     Id. 

11.  Flea  op  Pobkkb  Jiopiimi. — ZMd,  that  although  the  plea  of  former 
jeopardy  might  have  been  snprrduous,  as  the  facts  set  out  in  it  tuight 
possibly  have  been  given  in  evidence  under  tho  general  issue,  or  if  not, 
then  nnder  the  plea  of  former  acquittal,  it  wonld  have  been  btUer  if  Ihe 
facts  disclosed  by  it  amounted  to  a  defease,  to  allow  it  to  be  entered.   Iii. 

12.  Motive  ran  ComnaBion  or  Caimt.- — The  prosecution  has  the  right  to 
offer  any  evidence  tending  to  prove  a  motive  for  the  commission  of  the 
crime.     State  v.  XarJbin,  315. 

13.  CaoBB-ExiJ«NATioN  or  A  WnKBss. — Every  defendant  iu  a  criminal  case 
is  entitled  to  a  full  and  perfect  cross-eiami nation  of  every  witnesK  who 
testifies  against  him.    Id. 

14.  Idkm. — 'Where  s  witness  for  the  prosecution  had  testified  before  a  cov' 
oner's  jury  (ending  to  exculpate  the  di  fendant,  and  on  the  trial  lestilied 
to  a  different  stdte  of  facts,  aud  upon  cross-etami nation  refused  to 
answer  some  of  the  qnestions  asked  by  conusel  as  to  what  she  had  sworn 
to  before  (he  coroner's  jury,  giving  as  an  eicnae  for  not  answering,  that 
she  was  so  intoxicated  nt  that  lime  that  she  did  Dot  know  what  she  tes- 
tified to;  Utld,  tliat  xuch  ufusal  to  answer  did  not  anlborim  thecourtto 
atrike  ont  her  teslimouy.    Id, 

15.  Ideu— Keharib  of  thv  Cocrt.— The  cotu-t,  in  refusing  to  strike  out  the 
testimony,  said  iu  the  presence  of  the  jurj':  "I  think  Ihe  witness  boa 
answered  all  the  qaestioDS,  with  (he  exception  of  some  few  matters  as 
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to  her  impMchment,  nnd  ao  far  dh  thnt  in  conoemcd,  I  will  relax  ib« 
rale  vbeaever  it  is  desired  fo  impeach  her: "  Held,  that  tbeau  remarka 
did  not  tend  to  prejudice  tbe  defendant.    Jil. 

16.  OnnirasTiNa  Circuhstisck — Wuiposa  Bii.oHor'a  to  Dkfksdist. — 
Where  Ihe  pistol  with  w.itrh  the  crime  was  committed  helongcd  to  de- 
fendant, nnd  was  fonnd  in  defendant's  bed-room  Eborlly  ufter  the  homi- 
cide: Held,  that  these  facts  tended  to  eBlablish  one  link  iu  the  chain  of 
oircamHtaotial  ovidence,  and  tbe  oonrt  was  not  antborized  to  witbdrnw 
its  consideTulion  from  the  jnry.     Jif. 

17.  Idkm.— Tbe  fact  Ihnt  othn  parlies  had  access  to  defendant's  bed-room 
might  have  tbe  tendency  to  weaken  the  force  of  this  link  in  the  chain  of 
evidence,  bnt  It  would  not,  of  itself,  destroy  it.     Id, 

18.  EionxMiniT  ahu  PBUtmiCM  or  Bibtindbbb.  —  The  defendant  cloimetl 
tbut  his  cose  was  prejudiced  by  the  action  of  the  bystanders,  during  the 
a^ument  of  the  district  attoi'ney,  by  clapping  (heir  handn,  Btumpiug 
tbe  floor  nnd  benches,  etc.  The  affidavits  produced  by  the  slats  show 
that  tbe  spectators  but  once  eiinced  a  desire  to  appland  the  district 
attomey,  aud  the  conrt  immediately  suppresseil  IheinnnitestBtioii:  Utld, 
that  defendant's  cars  was  not  improperly  prejadioed,  and  thai  tbe  court 
did  not  era  in  refusing  a  new  trial.    Id. 

19.  IhSTBDCTION  AS  TO    ClBCUUHTAIiTIAI,  EriDEKCE — DBQBEB  Of    CkBTAINTT.-^ 

The  court  gave  this  instmction  i  '"  H  yon  believe  the  cTidenco  given  iu 
this  cose,  in  order  to  couviat  the  circumstances  should  be  nnch  as  to 
produce  nearly  (he  same  degi'eo  of  certainty  as  that  which  arises  from 
direct  testimony,  and  to  eiclude  a  latiunal  probability  ot  innocence. 
The  circnmstnncea  ought  to  be  of  such  a,  naWro  an  not  to  be  reasonably 
accounted  for  on  the  supposition  of  the  prisoner's  innocence,  bnt  per- 
fectly reconcilable  with  Ihe  sopposilion  of  tbe  prisoner's  guilt."  lield, 
correct.     Stale  v.  XtUon,  SSL 

SO.  Bbabonulb  Dodbt— Entibb  Sattspaction. — The  court  in  instructing  th« 
jary  in  regard  to  reasonable  donbt,  uses  the  following  hingni^.  "  And 
if  the  jury  are  ^atixQed  from  the  evidence,  beyond  a  reauoDable  doubt, 
that  tho  defcudant  committed  the  crimo  charged  iigaiost  him,  Iht-y  oru 
not  legnlly  bound  to  ncquit  him  btconse  tbey  may  not  be  entirely  satis- 
fied tbat  (he  defendant  DUd  no  Other  person  committed  tbe  alleged 
otfenfie:"  Held,  not  arronenus.      Id. 

SI.Idbm. — If  a  man  believes  ihat  a  defendant  may  possibly  be  innocent, 
be  cannot  be  said  to  he  "  entirely  satisfied  "  of  bin  guilt,  and  yet  he  may 
be  satisfled  of  it  beyond  a  reOHonable  doubt,  und  may  convict.    Id. 

S3.  BKASOMBI.E  DovBT. — Where  tbe  court,  iu  defiuiug  reasonable  donbl, 
gave  Ibis  instruction:  "  By  reasouable  doubt  is  orditurily  meant  such  a 
one  as  would  govern  or  control  you  in  your  busineEs  transautions  or 
nsmil  puranits  of  life:"  Etld,  erroneous.  SlaUy.  MiUain,  3  Ner.  4H1, 
overruled.     Slate  v,  Jtooer,  3ia. 

d3.  Motion  in  Aubkbi  or  Judghkht. — A  motion  in  arrest  of  judgment  can 
only  be  sustained  npun  tbe  ground  that  the  conct  has  no  jurisdiction 
over  the  subject  of  Ibe  indictment,  or  tbat  the  tacts  stated  do  not  coii- 
Etinle  a.  public  offense.     (1  Comp.  L.,  1918.)     Stale  v.  O'Connor,  IIG. 
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M,  Absai7I:T  ittth  IimNT  TO  KiLiu  —  The  atAtnte   of  1873   embrtu;ea  llio 

crime  of  an  ass&nlt  with  iDtent  to  kill  in  all  cusea  vbere  tba  killing,  11 

effected,  tronld  be  nnlairfnl.    Id. 
BRTimr  or  Etidehck  ih  Cbtmiiui,  CAera.     (See  Bill  of  EiceplioiiK,  3.)  311. 
Bonai^ABi — SKmoM2365  of  Cohfilid  Liwb  Cokitbcixi>.     (See  BorgUcy,  1.) 

30. 
CoBPUS  Delicti — Fboot  or,  Hov  Esiabubbed.     (See  Bnrglar;,  2.  ]  30. 
Enttrk  Chaboe  or  thb  Codbt  uuftbe  Coijsidbbo.     (Bae  Charge,  1.')  03. 
DginiiTiOM  OT  Malice — Chaboe  or  the  Cocbt.     (See  Charge,  2,3.)  98. 
BEiaoNABt.1  DoDBT.     (See  Charge,  4.)    98. 
Coi«T»iPT  or  CoDKT — Whim  Fbocbm  is  Cnmuiii^     (See  ConiemptB,  1,  2.) 

187. 
CoKTiNQiNCKov  Cbihikai.  Cabe roB  tbe Tebh.    (See ConUnoance,  1,  2.)  90. 
DBPoanoN  or  Txtcn  CoxnNRD  ik  Jtxt,.     i.See  Depoeitioii,  1.)  213. 
DimnuiniraB  or  Dbtiniiant.     (See  Drankenneaa,  1.)'416. 
ExBEzzLSMmT— Section  2380  Comfilkd  Lavs  Cohstbded — Indictiuent  and 

BuBDKN  or  PBOor.     (See  Embezzlemect,  1-5.)  287. 
Cbuxengk  to  Gbahd  JnBOBfi,  BioBia  or  Defkndint.     (See  Grand  Jniora, 

1.2.)  3U. 

CoUUIIUBKTS  rOB  EUBKZZLltllKHT  AHD  OSTAIMIIia  MoNEI  [IHDEB  FlLBB  FbK- 

TK><s£B.     (See  Habeas  Corpaa,  2.)  2tf7. 
SnpsxuK  Counf  bas  AcTBonnr  i-o  laarrE  CoMMimBNTB  ix  Cebtain  CAsita. 

(See  Habeas  Corpus,  3.)  287. 
BECnoMa  581  aho  582  or  rae  Cbivimai,  Fractick  Adt  Conbtbued,     (See 

Habeas  Corpaa,  4.)  296. 
DiacBABOK  or  Detiiidakt  woen  there  sas  bbih  a  Lboai.  Jeopabdy.     (Sea 

Hubeas  Corpus,  11.)  429. 
iMmccnoNB  £n.ATiNO  to  Homicidb  ahd  Mcbokb.     (See  Homicide,  1-5.) 

98. 
iNSKjruEKT  FOB  Udbdeb.    (See  lodiotment,  1-1;  10-12.)  17,  96,  311.  416. 
Ihdiotubni  fobBobbbby— OwnKBaHiPDFpBOPitBTi.    (Seelndictmeut,  a,  7.) 

334. 
Jbofabdt — Whkh  IT  Attacsib.     (See  Jeopardy,  1-4.)  428. 
Jonr  Law  ot  1876  aEu>  UNooMsnTOnoNAi..     (See  Jniy,  2,  11.)  30,  148. 
CsALLRNaK  TO  JuBQBs  FOB  AfmTAi.  AND  Imfurd  Biab.     (Bee  Joty,  4-T;  9- 

12.)  39,  99. 
Dbfendant  Indicted  fob  a  Mibdemxanob— WHm  hat  be  Tbded  bz  a  i.Eaa 

JoBi  TUiH  13.     (See  Jury,  11.)  119. 
PowBB  or  CoDBi  TO  DiBOHABQE  A  Jdbt  bbvobe  Tkbdiot.     (See  Jary,  22.) 

429. 
SinwBN  Heat  or  Fabbiov.     (See  ManBlanght«T,  1.)  98. 
UnDEMEAMOB  pf  OmcE  OF  PtTBLia  AnifniisTBATOB,    (See  Office  and  Officer, 

1-3.)  118. 
Atmupt  to  coxKa  Bapb — Conbeht  or  Femai.*.    (See  Bape.)  255. 
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CBIMINAL  FBACTICE  ACT. 
Section    235.      IndiclmenC,  43L 
Section    239.      iDdicttneat,  421. 
SectiQU    276.      ChnlleDge  to  Graod  Jnroi,  335. 
Sections  323-4.  ChalleDge  tu  Panel  of  Jarora,  I0& 
Section    340.      Challenge  for  Implied  Bias,  106. 
SecUon    313.     Orounda  of  Cballeuge,  106. 
Sections  367-8.  lostruotions,  42S. 
SectiouH  39G-T.  Discharge  of  Jnrj,  435. 
Section    421.      Challenge  to  Jaroc,  325, 
Section    423.       Bill  (<(  EiceptionH,  24,  322. 
Section    424.      Bill  of  Exceptions,  322. 
Sections  429,  13C,  444,  445, 150.    Bill  of  EioeptJoua,  24. 
Seclion    450.      Uinntes  of  the  Trial,  331. 
Section    681.      'WheulndiDtiDt.'ntBhonldbediainlBsod,  297. 
Section    682.      Defendant  discharged  from  iDdictinent,  91. 
Section    6H2,      Speed;  Thai,  433. 

Section    583.      Wbeo   Defeudaut  should   be  discharged  o: 
reoognizance,  297,  433. 
(See  Stitctees,  "  Cohfilu>  Liwe  Citbd.") 


ExncpiAiiT  DiUAOKa.     iSeeBailroads,  2.)  350.' 
UtuaoBK  or  Diiuon  vuksk  Fabsenoib  a  vBOHaFcu.!  k 
BiTLBOUi  Cab.     (See  Bailroada.)  35a 


1.  Ditt:i>  or  MntDta  Geoukii— Dbsickatiok  or  ise  Km  or  ibb  Ci.ui(.— 

Where  a  part;  conveys  all  bis  right,  title  and  interest  in  and  ti>  certain 
tnining  ground  and  quartz  lode  described  in  the  deed,  and  it  appears  aa 
a  ftict  that  his  interest  was  deiiTed  from  two  differeut  uolioes  of  location 
vhich  were  posted  upon  and  claimed  the  aama  lode:  Iltlil,  that  the  con- 
yeyance  of  his  intereit  in  tho  lode  necesBarily  conveyed  hie  interest 
under  both  locations,  and  it  was  immateriul  by  what  particular  name 
he  designated  it.  (.PhUlpob  v.  lilasdfU,  6  Nev.  61,  affirmed):  Weill-y. 
Zmernt  M.  Co.,  201. 

2.  Idem— Hov  Constbdkd. — Wliere  the  language  of  a  deed  admits  of  but 

one  constrtiotion,  and  Ihe  location  of  the  lode  or  premiaes  intended  to 
be  Gonrejed  ie  clearly  ascertained  b;  a  sufficient  description  of  th« 
ground  in  the  deed,  b;  courata,  distanoes,  or  monumenta,  it  cannot  ba 
controlled  b;  any  different  exposition  derived  from  the  acts  of  the  p«r- 
tiee  in  looatiog  the  premiaea,  or  Irom  the  failure  of  the  grantor  to 
deBignute  the  varioas  names  by  -which  the  ground  oonveyad  was  ftt  dit 
ferent  times  known.    Id. 


CnmncATit  or  AcKnowtKnaMxxt.     (8«e  Evidence,  4.}  191. 
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DEFINITIONS. 
Ukahtng  or  wobds  "FusuoUbb."     (SeeEmineDtDom&in,  4.)  394. 
"OimNa"  AMD  "GiMBLDia"  SiKONTMOUS.     {See  Oumiog,  1.)  G9. 
Mi!AinKOoviBJEWoiiDe"Fiiin.TorTBK  Dkceasud."     (See  Hommtesd,  2.) 

260. 
Mkininq  OF  woKDs  " Taui  Bi  JoBY."     (See  Jnrj,  3.)  39. 
Ukikinqoftbb  iroBin  "Uitnnn  or  thi  Tbul."     (See  Minutes  of  Ihs 

Triul,  I.)  314. 
"  CmzifK  or  AHoTBiB  State  "  mi  bb  a  Cobpobatioh.     (Se«  BemoTftl  of 

CauseB,  a.)  360. 

DELIVERY. 

1.    PoSaKBSIOR   AND   DkIXTKBI    OF   PRBBONAI.    pBOPKBTT. —  K    (lellVety    of    ptt- 

Boual  properly  in  notliiag  eieejit  a.  voluntary  transfer  of  the  poaaeBBiou 
from  one  person  to  another.  Oamitllt  v  Tracts,  149. 
S.Jdkm— SiMBoucAL  DKLiTKBy  HOT  RmjijiBKii.— F'lrmnl  Or  symboliofti  (lOtB 
are  Bometimes  admitted  tx  nfC-nilaU  to  be  safficieut  to  constitute  a  de- 
livery, tint  the;  are  not  reqnired  wheo  the  ■abstantial  thing  has  been 
done,  of  which  tbej  are  mere!;  a  sign.    Id, 

(See  InstnictionH,  4.)  149. 
DuJVBBi  AND  Cbahob  ot  Pobbkbsioh  OF  Pbbbonai.  Psopbbtt.     (Se«  Sale,  2, 
5.)    288-377. 

DEPOSITION. 

DcFoeiTiOH  of  a  Pabty  CoMFiMED  IN  Jail.— A  party  to  a  civil  aotioD  has  the 
rigUt  to  take  the  depoaitioa  of  bis  adTeisary  whether  he  is  ia  or  oat  of 
jail.    MaxiBtUt.  Biva,  213. 

Obdib  of  thk  JcmaE.     (See  Criminal  Law,  7.)  214. 

DISCRETION. 

BKTOfia  CAnsKB  fob  Tbiai.  Ddriso  tbb  Tkbk  is  within  tbb  DiscBmoti 

OF  THE  CuuBT.     (See  Habeas  Corpus,  1.)  90. 
BCBHiTTiKo  CBmmAi.  Case  to  Anotbku  Gband   Jnr.i,  whin  witbin  thd 

DisCBUTiONOPTBE  JCDOE.  (See  Hubess  CorpiiB,  G,  G.)  S95. 

DRUNKENNESS. 

iNBTBCimoiiH — Dbckekkhesb  OF  Dkfendant. — Upon  rcTiewing  the  ioBlrac- 
tiong  given  and  refused  by  tbe  court,  relating  to  the  question  of  de- 
fendaut's  iotoiicaliuu:  Ueid,  that  the  i nutrualio us  given  oo  this  point 
n-ere  more  fuvoruble  to  the  tlefendiiot  than  those  which  were  Tefused. 
SlaU  V.  O'Cmnor,  416. 
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ELECTION. 

1.  Coimsnoi  £i.koiioii.— The  contest  for  membera  of  (hft  tegislalnte  can 

only  be  made  in  purnaauce  of  the  provisioDH  of  the  stntute.  (2  Conip. 
L.  2[>55  to  25G0,  inclnBiTP.)  The  proceedingn  are  Hpecia),  And  nudrr 
onr  Btatufe  the  conrte  hnve  no  jtirindiction,     Garrard  y.  Gallaghrr,  382. 

2.  Idkh— Sficiai.  Be»KDY. — Where  the  etntnto  gives  n  special  remedy  it 

mnst  be  foUon^^d,  and  the  proceedings  thereunder  in  contested  election 
oases  ore  sntietantiHll;  different  from  any  common  law  remedy.     }d. 

3.  Idem— Cosis. — la  upecial  proceedingB,  coata  will  not  be  allowed  except 

by  legislalive  action.  Nor  will  fees  bu  given  to  the  officers  by  the  oonrta 
unless  Mpeoioily  provided  for  by  the  statute.     Id. 

4.  Ideu— BituEDi  wsKBK  FoDNn. — As  there  is  no  provision  made  tor  the 

fees  of  ofScore,  or  costs  eipcQded  iii  a  contest  Tor  members  of  the  1^»- 
Istnre,  the  remedy  is  left  entirely  to  the  discretion  of  the  legiHlstnre.  M. 

EMBEZZLEMENT. 
],  EUBBZZ1.BMENT— Sectjoh  2380  CoHPiLKD  Livs  CoKBTiiPBD — In  conslm- 
iug  section  2380  of  tho  compiled  Ltva:  UcU,  that  money  received  by  a 
clerk  who  i»  intrusted  by  liis  employer  with  bills  to  collect,  in  (be  ordi' 
nary  couri>e  of  bit*  buhiness  ns  a  clerk,  is  money  iutrasted  to  him  by  his 
employer.     Exparlt  Rioord,  287. 

3,  Idku. — Felitioucr  was  un  dssistunt  of  the  agent  of  the  Central  Pocifio 

Eftilrood  Company,  aud  hnd  been  held  out  to  the  public  by  the  agent  as 
baring  authority  to  collect  bills,  and  was  enabled,  by  reason  of  the  trust 
reposed  in  him  by  the  company,  to  collect  tbe  company's  money  and 
discharge  its  debtors  from  their  obligation  to  the  company;  Hild,  that 
althongb  bo  bad  ur>  geneml  nulhorily  to  collect  all  bills  doe  the  com- 
pany, he  wan,  under  the  circnmstunces,  intrusted  by  the  company  with 
the  money  which  he  collected.  Id. 

5.  Idxu. — It  does  not  lie  iu  the  monlh  of  petitioner  to  deny  that  he  bod  the 

authority  which  he  claimed  iu  order  to  collect  the  money,  nud  which 
the  coiifldence  reposed  iu  him  by  bia  employer  enabled  him  to  eluint 
with  success.  M. 

4.  iNDicniBNT  Fon  EuBEzajiUKHT. — A  clerk  may  commit  more  Iban  ous 

embezzlement  of  his  employer's  money,  and  if  be  does  he  may  be  sepa- 
rately indicted  for  each  separate  ofTeuae.  Id. 

6.  IvKU. — BunnsK  or  Pnoor. — It  the  money  from  different  jiatlies  was  nil 

collected  before  any  portion  of  it  wsa  converted,  then  [wtitioner  com- 
mitted but  one  ofTeuse;  bnt  tbe  bui-den  of  establishing  this  fact  is  npon 
petitioner.  Id. 

EMINENT  DOMAIN. 
1.  ElciHENT  DoMAis— PcELio  UsK. — When  tbe  legislative  jKiwer  of  appro- 
priation of  the  private  property  of  n  citizen  is  iittempteil  to  bo  exercised, 
tbe  trne  test  of  its  vnlidity  in.  whether  or  not  the  use  for  which  Ibe  prop- 
erly is  to  be  appropriated  is  a  "  public  u»e,"  within  the  meaning  o( 
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these  words  aa  used  in  leofion  8.  arlicle  1,  M  the  State  CoDstltDtion, 
Daylon  a.  <t  S.  At.  Co.  y.  Stawa,  394. 

5.  loKit — Dkcisioh  or   "LratSLVTXJS^T  hot  Finai., — The  declaration  by  the 
'  legintatare  (hat  tbe  iiurposes  uatned  in  the  act  are  "to  Im  for  the  public 

nsp,  and  the  right  of  eminent  domain  may  be  eierciaed  therefor,"  Uiiul 
oonolnaive  npon  the  courts.  Id. 

3.  iDBM^DoDBmji'  Cqnstrdcttoh. — Although  tbe  action  of  tbe  legialalure 

)B  not  fiuii].  Its  decisioQ  upon  this  point  ia  to  be  treated  by  the  courts 
with  the  confideratiou  nhich  is  due  to  a  co-ordinate  department  of  the 
State  government,  and  in  case  of  a  reasonable  doubt  as  to  the  uieaning 
of  tbe  worda,  the  ooaBlmcllon  given  to  tbeu  by  the  legislature  ought  lo 
prevail.  Id. 

4.  Eminbmt  Douain — MiuiiiNO  or  tsk  Wobiw  "  FnBi.ic  Usk". — In  cooatni- 

Ing  the  meaning  of  the  vrorda  "  public  use,"  as  contained  in  the  Con- 
stitntiouof  this  Ktate:  Jltld,  thnt  any  appropmtiou  of  private  property 
nnder  tbe  right  of  eminent  domain,  for  any  purpose  of  great  public 
benefit,  iiitereat  oi  advantage  lo  the  commnnity,  is  a  taking  for  a  pub- 
lic use.  Id. 

6.  Idbm— NBOMiiTT  MUHT  EiisT. — The  object  for  which  privnte  property  is 

lo  be  taken  mast  not  only  be  of  great  public  benefit  nnd  for  the  pani- 
monntiuterests  of  the  community,  but  the  nei'eaaity  muKt  eii»t  for  tbe 
exerciiie  of  the  right  of  eminent  (iomnlD.  Id. 
6.  Idem — Wbihtbk  Powkb  cihbe  ExRRciBKn. — TheeierciRe  of  the  power 
of  eniiueut  domain,  even  for  uees  confessedly  for  Ihe  public  beuefll,  cnu 
only  be  resorted  to  when  the  beueQt  which  is  to  rCKult  to  the  public  is 
of  paramount  importance  compared  wilh  the  individual  loss  or  iueon- 
veiiience,  and  then  only  after  uu  ample  and  certain  provision  has  been 
made  for  a  just,  fidl  and  adequate  compeutation  to  tbe  citieen  whose 
property  is  to  be  taken.  Iii. 


Wsm  EnuOB  hot  PbejudioiiIL. — The  evideucs  being  clear  that  A.  was  k 
creditor,  nnd  it  nppeaiina  tbut  if  that  question  had  been  submitled  to 
the  jury  ax  a  Rpeciul  iEvmc,  iind  they  had  found  otbetwixe,  it  would  biive 
been  the  duty  uf  the  court  (0  set  oHida  the  venlict :  //eld,  tliat  under  such 
circumalancPB.  the  iuadvxrteut  asaumption  of  the  fact  by  Ihe  court  was 
not  such  an  error  as  justiQed  a  reversal  ot  the  case.  Oaudeile  v.  Travis, 
119. 

EkHBK  CHiBOK  OF  TRK  CoDHT  UCBT  BK  CoiOlDEftKD.       (SeC^hu^e,  1.)    08. 

EnaoB  WHKM  KOT  luBEidKDiiBLK.     (See  Charge,  G. }  140. 

CaoHH-riAMiNATioK  Of  DurhNDtifT.     (See  Criminal  Law,  G.)  17. 

aMTOHAi.  OF  Ikstboctioiis,  WBiM  HOT  EnBoHEoDB.     (SsB  Instruclious,  8,) 

ii6. 

EVIDENCE. 
1,  CoKFLiCT  OF  EviDKNCB— Nkw  Teiai,.— Thc  fnlc  laid  down  in  Treadaay 

V.  \FUJtr  (9  Ncv.  TO),  oh  Io  tbe  weight  of  evidence  on  motion  for  new 

trial,  affirmed,     JfarparoJi  v.  MVlijan,  96. 
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2.  Tkbdict  CoHtniBi  to  EncBNCB. — TbiBconrt-willnotTeverasaJadgmeiit 

ill  a  ci'iiniuul  citse  on  tba  groaad  tlut  Ibe  verdict  is  contraiy  to  the  evi- 
dencp,  when  there  is  aiijr  STidence  Id  support  it.    SlaU  v.  Baymond,  9S. 

3.  SBOOHDAni  EyiDKNCE — 'Whkh  AmilaBlBiiE. — Where  the  proof  BhoWH  thnt 

the  instmmcuC  irhich  plaintiff  viafaes  to  proclnce  in  eTidence  is  oat  of 
his  powtr  tu  ubtiiin,  anil  \b  beyond  the  reach  at  the  process  of  the  coart, 
secondiiry  evidence  of  ita  eiiateoce  and  coQtentH  ia  admiBaiblo  withont 
regard  to  the  provisions  of  the  recordiug  act.     Ei-aiu  v.  Zee,  191. 

4.  CKBTlFTCitTK  ov  AcEnowiiEnouENT  OF  DEED,— A  cGrti&mte  of  the  TJce- 

COiiBiil  general  of  the  United  titiileH  at  London,  under  liU  official  seal,  is 
prima  facie  evidpnee  of  the  execution  of  a  deed.     Id. 

B.  FonKioN   ConponATioHa— Adi  or  Mihch  3.  18C9,  (Stjit.  CO,  115),  Cok- 

BTiiDKi).— The  iutention  of  the  net  requiring  nil  foreign  corporoliona  to 
file,  in  Ihe  ofBce  of  the  county  recorder,  an  authenticated  copy  of  their 
certificate,  or  act  o(  iucorporatiou,  etc.,  was  obviously  to  compel  snch 
corporations,  vhen  doing  bnsiness  in  this  State,  to  furnish  easily  acces- 
sible evidence  of  their  elistence,  and  of  the  names  of  their  officers.     IJ. 

C.  Idem. — Where  a  paper  was  filed  by  the  corporation,  under   said   act: 

SeUt,  That  the  corporation,  and  those  cluimiug  under  it,  are  precluded 
from  objecting  to  the  contents  of  the  paper,  as  at  least  i>rima  facie  evi- 
dence, npon  the  ground  that  it  does  not  come  up  to  the  requirements 
of  the  law.     Id. 

7.  Idem— Snal. — Held,  That  as  the  paper  on  file  bears  the  impression  of 

the  corporate  seal,  irrima  fade,  it  proves  the  Heal  of  the  corporaliou. 
Id. 

8.  pBEsaupnoMB  ih  F«tos  of  mt  Buunos  of  the  Court. -~  Where  the 

court  overruled  the  objections  mode  by  defeDdant  to  Ihe  itdmiBBion  of 
certain  evidence,  and  there  vraa  nolhiog  in  the  record  to  show  whether 
the  evidence  was  relevant  or  inateriah  lltld,  that  the  pivsumption  i« 
that  the  evidence  was  properly  admitted.  SlaU  v.  Eoorr,  313. 
[>.  iBSt'i.KVAN'r  TEsnuoNr  ^  VTsKM  HHOci-D  BK  Sthicebh  Oct, — Where  no 
objection  IK  mnde  to  any  question  nshtd  a  witnebs,  if  the  answer  is  not 
respouhive  to  the  question  or  not  relevant  to  the  issnes  presented,  the 
oppobiug  parly  should  move  to  strike  it  ont.     Lepori  v.  Hieeenty,  337. 

10.  Idkm— Tkbtivohi  kdt  PawcDiciii..— //t'd,  that  undfr  the  facts  recited 
iu  the  opiuion,  Ihe  defendant  wus  not  prejudiced  lij  Ihe  auHwer  of  the 
wilnesH  that  he  cut  "  all  the  wood  on  the  land  that  would  roll  into  the 
cafiou,"  at  nuder  the  findings  this  question  was  wholly  imoiuteriul. 

11.  iHScmciKKcY  OP  EviDKNcK  Tu  Sdpport  tbk  FisDiKQM. — Where  it  ap- 
pears tri  this  conrt  that  Ihtre  is  as  much  evidence  to  support  Ihe  find, 
ings  iu  i-very  partioninr  as  there  itt  to  oppose  the  findings  in  any  partic- 
ular: Held,  that  Ibis  court  will  not  distorb  Ihe  judgment  of  the  lover 
court.    Id. 

12.  Ees  Gists, — Remarks  made  in  the  presence  of  a  parly  concerning  his 
own  conJuut  arc  often  malerial  facts  wlien  his  conduct  becomt-s  the  sub- 
ject of  investigation,  and  are  admisbiblc  in  evidence  as  a  part  of  the  ra 
gtsttE.    SlaU  V.  O'Connor,  410. 
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Betixw  of  Evidkkce  in  CsntisAi.  Cues.     (See  Bill  of  Eieeptiona,  3.J  314. 
CoHPtra  DiLiCTi — Proof  or.  how  Estabushkd.     (See  BDrglarjr,  2.)  SO. 

CotniTKB-CUIM    MVBT    B(    ZbT1BI.IBBID    BT    p8KPOin>XBANCI    OF    ETIDENOB. 

(SeeCoDDteT-claim,  1.)  06. 
Vkbuict  CoiraniBT  to  Etidihce.     (8o«  Crimiuftl  Lftw,  1.)  17. 
Cbow-Euuination  of  DtFBNDiNT.     (Sss  Criminal  Law,  3-6.)  17, 
FuiA  or  FoBMKB  Acquittal.     (S«e  Criminal  Law.  9-10.)  273. 
Plka  of  Fohueb  Jropabi>t.     (See  Criminttl  Law,  11.)  273. 
CBoes-EiAuiNA'tTON  OF  WnNifi8Es.     (See  Ciiminat  Law,  13~14.)  315. 
CmuoNATiMo   CiF.cuysT4.\cEs,   Weapoks  Belonoinq  to  Detensakt.     (Sea 

Criminal  Law,  16-17.)  315. 
dscuUBTAHTiAi.  Etidehoe— DifaBER  OF  Cbbtjuntt.     (Ses  Criminal  Law, 

19-21,)  334. 
£kbkezi.imkiit^Bubden  of  Fboof.     (See  Embezzlement,  6.)  287. 
'When  Ebsob  ib  hot  Pbuudiciai..     (See  Enot.)  149. 

FEATTD. 

FRiDt),  sow  Ebtablibhed — BniiDicN  or  Pboof.— Proof  of  trand  was  part  ot 
the  defendant's  case,  bnt  proof  of  the  consideration  was  part  of  the 
plaintiff"!!  case;  to  proTe  tbe  amonat  of  the  conHideretion  wm  not  lo 
pioie  frand.  Inadequacy  of  consideration  is  an  element  of  fmnd  in 
some  caeefl,  and  tbe  burden  nf  proving  it  in  tbia  caao  was  on  tbe  de- 
fendant, but  he  had  a  right  to  know  what  the  amount  of  the  conEidera-' 
tion  was  before  offering  proof  Uiat  it  was  inadequate.  ChambtTlain  t. 
Stem,  26S. 

pT^KAniMaB  AiiTOiHa  Fkaud  (see  PleadiDgs  1,  2),  36S. 

GAUINO. 
"Oiiirao"  AND  "GucBI,nio."^rheBe  words  are  defined  and  treated  M 

synoujEaons.    Esans  t.  Cook,  6S. 

QRAIO)  JCEOBS, 

1.  Challenge  to  Gbakd  JtB0B»>-BioHT8  of  DrnnSiHT. — The  defendant 

was  indicted  at  the  October  term,  1875.  The  grand  jnrjfor  tbe  Jann- 
nary  term,  1876,  was  impaneled  Febroary  2,  1676.  The  iudiclment 
foond  at  the  October  term  was  dismissed  February  21,  1876.  On  the 
flmt  day  of  Uarch,  the  grand  jury  fonnd  another  indictment.  The  de> 
fendant  during  the  whole  of  Ibia  time  was  confined  in  tho  county  jail. 
Htld,  That  at  the  time  the  grand  jury  was  impnDeled(Febmar7'2, 1876) 
defendant  was  not  held  to  answer  before  it  for  any  offense.  State  v. 
Larkiii,  314. 

2.  Idku — EnFtriiAL  of  DBFCNbAitT  to  ExEBoibX  Cballkkse. — '^\'here  the  de- 

fendant hod  the  privilege  after  the  indictment  wus  found,  under  tbe 
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TOling  of  the  eonrt  ns  well  lUl  by  vjrltio  of  the  prorinonB  of  aeclion  278 
of  the  crimimd  practice  act,  to  move  to  set  aside  the  indjctfoeut  ou  aoy 
ground  whicli  vonld  have  been  good  gronnd  of  chHllenge  either  (o  Ihe 
panel,  or  any  individiiol  grand  juror,  and  retnsed  to  exercise  the  privi- 
lege: Htld,  that  he  is  not  in  a  posllion  to  complutn  of  the  ruling  of  Ihe 
conit  in  refuung  to  set  aside  the  iodiotmeiit.     Jd. 

GUARDIANSHIP. 
1.  ApponiTii«iiT  OT  GuisDiut  —  Ihtsbkbt  of  Mimob. — In  the  appointment 

of  a  gnardian  the  interest  of  the  minor  ib  the  panuoount  condderation- 
The  parental  request  ia  entitled  to  great  weight,  nud  ought  lo  prevail 
nuleaBgood  reason  to  the  oontrniy  be  shown.  Badtnhoofy.  JoAnson,  6?. 
3.  Ideu — How  Made. — The  district  judge  has  no  authority  to  appoint  any 
person  gnardian  of  tho  person  or  estate  oC  o  minor  except  upon  a  writ- 
ten petition  in  bia  behalf  and  after  notice  of  his  application.    Id. 

HABEAS  CORPUS. 

1.  Skttinq  Causks  fob  Tuiii.  nvsma  thk  Tibu. — The  regulation  of  the 

bnslness  of  the  term  is  n  matter  eiolusively  vithiu  the  control  of  the 
jndge,  and  cannot  be  interfered  with  by  this  conrt  upon  a  writ  of  habeas 
corpns.    jEc  parte  LarlAn,  90, 

2.  CouurmEHTB  vo-a  Embezzlement  Ann  oBTtmnJO   MoNirf  ondrr  Fai«r 

FmETKHSES. — Where  petilioner  was  held  by  the  sheriff  under  a  eommit- 
ment  of  n  jnslice  of  the  peace  for  embezzlement,  nnd  while  so  held  wa» 
taken  before  the  district  jndge  upon  tiabeoH  corpas,  and  the  district 
judge,  after  hearing  farther  testimony,  mode  an  order  committing  him 
to  the  CQfllody  of  the  sherifT  for  the  offense  of  obtaining  money  nnder 
false  preteDHes:  Htld,  that  tho  order  of  (he  district  jndge  did  not, 
ipso  facto,  discharge  petitioner  from  fnrtber  custody  nndcr  the  warrant 
for  embezzlement.    Expartt  Ricord,  2S7. 

3.  IDKM  —  StrPBlMK    COCBT   HAS    AuTHOBirT   TO  1B3I7B   COKUITICBNT. — WheT« 

B  petitioner  is  brought  before  the  Supreme  Court  upon  a  writ  of  habeas 
corpns,  the  court  is  anlhori^ed,  if  after  fxamiuing  the  case  it  shonld  be 
of  opiuion  that  petilioner  was  guilty  of  an  ofTense  other  than  that  held, 

i.  Habeas  Corpus,  Sections  681  anh  683  Cbiuinai.  FuAcncE  Act  Con- 
STBnES. — Where  petitioner  had  been  held  to  answer  liefore  the  grand 
jnry  for  the  crime  of  mnrder,  (he  grand  jury  hud  met  aud  ignored  the 
chavge,  aiid  (he  court,  upon  snfficieDt  cnuae  shown,  ordered  that  be  be 
held  to  appear  before  llio  ueit  giand  jnry:  Held,  that  jietilioner  was 
not  entitled  tii  his  discharge  under  the  proTiiiouB  of  srctious  631  and 
583  of  the  Criminal  Practice  Act  (1  Coinp.  L.  2206,  220B)  upon  a  writ 
of  habeas  corpus.     Exjiarle  Jsbell,  295. 

6.  iDKU—OBnKB  SoBkuniNo  Cask  to  Ahotbib  Gbahd  Jubt — Disonitnoif 
OP  JotKiK.  —Where  it  apiiears  that  the  court  adjudicated  npon  the  facts, 
the  presumption  ariseH  that  the  facls  were  of  aiich  a  character  as  to  vat^ 
rant  (he  court  in  the  exercise  of  its  sonnd  legid  diacretion  to  make  the 
order.    Jd. 
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6.  Idem — Kkcitaia  jk  nKcoim.— It  being  recited  in  the  record  that  the  order 

remibmitling  the  ciiae  to  the  neit  grnnd  jury,  wns  made  because  "flnffl- 
cient  caaHe  "  wna  sliown,  llie  presumption  is,  in  the  abHeiica  of  any 
showing  to  the  contrarfi^hat  the  dourt  A  d  not  act  arbitraril;  in  tlie 
premiHes.     Id. 

7.  Habiab  Cobfds,  Wbbh  Wkh  bkoitu)  hoi  Itaxix. — Wlien  it  appenri  from 

the  fuclB  Bet  out  iu  the  petition,  that  there  is  no  Bafficieiit  groaud 
to  grant  the  relief  asked  for.  the  writ  should  not  be  issued.    Id. 

8.  Aduissioii  to  Bitth  upon  Chieqi!  or  MtrBDva.^A  niri  priun  court  has 

the  Ti;{fat,  npon  the  application  of  a  jietitioner,  who  is  charged  with 
murder,  and  whose  case  has  been  resubmitted  to  another  grnud  jury,  to 
hear  the  testiroony  and  decide  for  itself  whether  the  proof  of  defend- 
ant's guilt  was  erident,  or  the  preButnption  great.  Id. 
8.  Ihem — APFLiciTiotj  to  otsme  Codbto. — When  it  appears  that  the  prid- 
ing judge  has  acted  upon  petitioner's  application  (ut  burl,  uo  other 
court  or  judge  would  be  warranted  in  discharging  petitioner  or  ndmit- 
ting  him  lo  bail,  unless  it  clearly  appeared  that  the  preaicUug  jadge  had 
acled  nrbilrarily  in  the  premises.     Id. 

10.  Haseib  CoBpns.— The  writ  of  habeas  corpus  is  not  intended  lo  have 
the  force  or  operation  of  an  appeal,  writ  of  error,  or  certiorari;  nor  is  it 
designed  M  a  suhatitute  for  either.     Est  parte  ilaxicell,  429. 

11.  Idbu — DISCHAEOE  OT  De^ksdint.— Where  there  has  been  a  legal  jeop- 
ordy,  it  is  equivalent  to  a  verdict  of  ocqiultal;  and,  on  motion,  the 
prisoner  ia  entitled  to  bia  diachorge;  but  the  wtit  of  biibeas  corpus  will 


It  lie.     Id. 


HOUESTEAD. 


1.  HoitEEiEAP — Seottoh  123  OP   TBK  PboBiitb  Aot  Conbtbdbd. — rhe-ei- 

presHiou  iu  section  123,  "  may  set  apart  for  the  UKe  of  the  lamily  oi  the 
deovased,"  mutit  be  couiudered  as  impfralive  and  mandatory  aa  if  it  had 
read,  ihall  set  apart.    E>>lale  of  Woilty,  260. 

2.  iDWi— SBcnoN  126  Cohstbitbs.— By  section  126,  the  legislalnra  intended 

to  embrace  within  the  meaning  of  the  words  "family  of  the  iieceaaed," 
a  childless  widow.    Id. 

3.  HoMKSTEAn  nNDin  Houesikid  Aot.— Under  the  homeatend  net,  the  home- 

stead is  exempted  from  liability  for  tbe  debts  of  the  owner,  ho  Jong,  at 
leaat,  as  he  coutinues  to  be  tbe  head  of  the  family,  no  mutter  whelh<'r 


4.  Idem— Pbobatk  Atrr.— Under  the  probate  oct  the  homestead  is  piempted 
in  tnvor  of  the  widow  or  minor  child  or  children  of  a  deceaseil  person, 
from  the  paytoeut  of  the  general  debts  contraeled  by  him  in  his  lifetime, 
and  from  debts  accruing  iu  Ihe  coutse  of  adminislration.     Id. 

6.  Inm.— To  claim  the  homeatead  nndar  Ihe  homestead  law,  the  widow 
would  have  to  show  thai  she  was  Ihe  bead  of  a  fnmity.     Id. 

6.  Abakdonment  of  Houbstkad. — Tho  only  cfTect  of  a  written  abaudonment 
of  the  homestead  was  to  invest  the  huBl>aud  with  the  power  to  alienata 
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HOUICIDE. 


1.  HoKiOTDE — Not  JDartPtBD  bt  PiwTDCATitm. — The  court  charged  the  jiuy: 
"  No  provocation  can  justify  or  eicase  faomiciJe,  I'Qt  maj  reduce  the 
offense  to  QiaDBlauglitfer.  \Voril»  or  actions,  or  ([eBtnreii,  however  gricT- 
onB  or  provokiDg.  iinacoompanitd  bj  tin  assaiilt,  Mill  not  juslify  or  et- 
ease  tanrderi  a^id  when  a  deadly  weapon  is  nsed,  the  provocatiou  mnst 
be  great  to  muke  Ui«  crime  leas  than  mnrder: "  UtUl,  correct,  Slalt  t. 
Saymand,  08. 

5.  MOBDEB  iM  THE  FiBST  Deobkb. — The  coDTt  choTged  (ho  JQry  (IS  fotlowa; 

"If  the  jury  believe,  from  the  evidcnoe,  that  the  defendant  did,  -with 
malice  alorcthonght,  irillfully,  deliberately,  and  pre  meditated  1y  nBsaalt 
the  man  Mooney.  with  the  iotent  then  and  there  to  kill  him,  and  while 
BO  engiigtd  did  kill  the  man  TviggB,  then  yon  ^ill  find  the  defendant 
gnilty  of  murder  in  the  first  degree;"  Jlrldf  correct.     Id. 

8.  McBDEit  t^  TBS  8kcom>  Dbgbkk.— The  court  aaid  in  its  charge:  "  It  tb« 
jnry  beliere  •  *  •  that  tbo  defendant  did,  with  malice  nforethonght, 
bnt  vithont  willfel,  delib^mte  premeditation,  oseaalt  the  man  Mooney, 
irith  the  intent  then  and  there  to  do  him  great  bodily  harm,  and  while 
tio  engaged  did  hill  the  man  Twiggs,  you  will  find  the  defendant  gnilty 
of  mnrder  in  the  eeeoud  degree;"  Jleld,  correct.     Id. 

4.  Unliwhji.  Act. — Thecourt  charged  the  jury  aa  followH:  "  If  the  jury  be- 
lieve from  the  svidence  that  the  defeodant  assaulted  the  man  Uooney 
with  a  pistol  loaded  with  powder  and  leaden  balls,  and  while  so  doing, 
did  fire  off  the  aniil  pistol  et  or  upon  said  Mooney,  then  Le  was  in  com- 
miiidon  of  an  act  which  in  its  consequences  naturally  tends  to  destroy 
bamou  lite,  and  was  unlawful,  unless  yon  find  bo  wan  justified  or  ei- 
cnsablo  in  so  doing:"  Held,  Ihnt  when  taken  in  connection  with  the 
other  instmclions  defining  murder,  juatiflable  aud  eioasahle  homicide 
and  self-defeuoe,  it  is  not  enoueons.    Id. 

6.  Idem.— Thecourt  further  charged  the  jury:  "  It  yon  believe  from  the  evi- 

dence (bat  (be  defendant  was  engaged  in  the  commission  of  an  nnlawfol 
act,  which  iu  its  consequencea  naturally  lends  to  deatroy  the  life  of  a 
human  being,  or  was  in  the  prosecution  of  a  felonions  intent,  and  while 
BO  engaged  tilled  the  man  Twiggs,  yon  will  find  the  defendant  guilty  of 
murder:"  llttd,  that  when  considered  with  the  other  portions  ol  the 
charge,  it  is  not  etroDeons.  Id. 
Aduibsioh  to  Bail  dpoh  Cbabob  or  MtrsDKn.  (Bee  Habeas  Corpus,  B,  9.) 
295. 

INDICTMENT. 
1.  iNniCTHBNT — WaKH  Defzctiyb. — An  indictment  for  mnrder -wbiob  tails 
to  show  that  the  death  occurred  willdn  a  yenr  and  n  day  after  the  per* 
petration  of  the  act  nhlch  produced  it,  fails  to  state  tbe  reqnisite  facta 
to  constitute  a  complete  offense.    Slate  t.  Uvff,  17. 
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5.  Idim— OwKonoNs  to  Fobm  IVaitkd  bt  Fiucbe  to  Dksidii.— ZTeH,  that 

tbo  dtfect,  uboiD  Htated,  \ta^  waived  by  the  tuilnre  of  defendant  tp  de- 
muT  to  the  indirtmeat.     Id. 

3.  Idem — Aujeoatiom  of  Ka,Lnia. — When  it  is  alleged  (bat  the  defendnnt, 
on  n  certain  day  andjear.  etc.,  "  killed"  (he  deceased,  it  is  to  be  implied 
that  the  act  vbich  produced  Ihe  deiilh  and  tbe  death  occam/d  aa  the 
Bctioe  da;.    Jd. 

i.  Indktthkkt  fob  Mitbdib. — An  indictment  for  mnrdcr,  drawn  in  tbe  ap- 
proved form  oi  the  common  law.  luld  sofflcienl,    Slatt  v  liai/mond,  98. 

6.  Indiotuentpok  UcDiB. — iZ(IJ  BDfflcient.     SUiUv.  Larkin,Sli. 

8.  Indiothxkt  fob  Eobbkbt— OwsebshipopPbopkbti.— In  an  indiotment 
lor  lobberv  from  a  atage-cooch.  of  properly  belonging  (o  'Wells,  Furgo  & 
Co.,  tbe  uTnerahip  cf  tbe  properly  may  be  laid  in  the  driver  of  tbe 
coBcb.    SlaU  V.  litlson,  S31. 

7.  Idem.— The  essential  averment  it  Ihat  Ibe  pivpeitj  did  not  belong  to  the 

defendant.    Id. 

8.  Iniu— DiFTEBKNT  CoDNTB.— Whcrc  there  are  two  coania  in  Ihe  indict- 

ment, one  pUegingthe  property  in  tho  driver  of  the  eoacb,  and  the  other 
averring  that  the  property  belonged  to  'Wells,  Fargo  &  Co. :  Hrtd,  that 
the  diBlrict  attorney  was  not  bound  to  make  on  election  and  confine 
himself  to  one  count  of  the  indictment.  Id. 
0.  IrEu— BioHT  ofDKFENSAHT.— J/Ffd,  tliat  inaanincb  aa  Ihe  dt^fendant  had 
no  rigbt  lo  dcmnnd  an  election  between  the  counts  in  the  indictment  in 
the  first  plute,  that  Lo  bad  no  right  to  iusiat  upon  a  volantary  election 
mado  by  the  diitrit:t  attorney,  nnlesa  in  consequence  uf  reliance  upon 
snch  election  being  adhered  to,  he  had  done  or  omitted  to  do  something 
by  vLicb  he  would  have  been  prejudiced.     Id. 

10,  Indictment — Time  of  Commisbiumof  OrTKnaE. — Tho  indiotment  cbarges: 
"That  on  tbo  twenty  third  diiy  of  February,  i.  d.  1876,  or  thereabonta, 
at  the  county  of  Storey,  •  "  •  without  aafhority  of  law,  and  with 
malice  aforei thought,  with  a  deadly  weapon,  to  wit,  a  knife,  the  said 
Geoi^e  O'Connor  then  and  there  being  aimed,  did,  witbont  authority  of 
law,  and  with  nialico  iifore  though  I,  uialie  an  assault  in  and  upon  one 
John  Winn,  with  intent  to  kill  him,  the  said  John  Winn,"  etc.:  Held, 
that  the  time  when  tbe  rfftntte  was  commilled  !h  alleged  with  rafflcient 
'certainty.     Stala  v,  O'Connor,  4JB. 

11.  Ism. — The  words  "and  beFote  the  finding  of  this  indictment,"  after 
Ihe  date  alleged,  thoagh  proper,  need  not  neoess^Uy  be  inserted  in  en 
^ndictment.    Id. 

IS.  Idkm—Stitembhi  or  Offengb  CHAMata>.  —  lMd,  that  the  indictment 
clearly  charged  an  assault  with  a  knife — »  deadly  weapon — with  intent 
to  kill.     Id. 

B[rBQi.lBT — SuFFimiKCTT  OF  Indict3>knt.     (See  Burglary,  1.)  30. 

iHDiondKHT FOB  f^uBFZZLEMEsT.    (Sco  Embezzlement,  4.)  287. 

INJUNCTION. 

WSKH  IhJUNCTIOH  WILl,  NOT  IMCK  TO  REBTIttlH  CoU-KCTIOK  OF  TlX.      (SOft 

Taxen,  1,  2,  3.)  Ifil. 
•Vol.  XI.— 31  ,  -  i 
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INSTBDCTIOHS. 

1.  BniAiss  or  thk  ConBT.—  It  is  not  tranchilig  upon  the  prorioce  of  th« 
jniy  to  ni.T  thkt  eTidence  has  been  given  lending  to  eetabllah  t,  fact  wluch 
it  clearly  does  tend  to  eatabliBh.    Stale  v.  mitlciilt.  30. 

5.  InsTBCCTTONs. — An  instn]ctii>n  that  If  defendant  entered  the  honee  and 

Btole  theFefrom  certain  goods,  it  might  be  inferred  that  ha  entered  with 
intent  to  steal:  Held,  oorreot.     Id. 

3.  MoDinoATioN  or  iHBmutnTOHB. — The   coart  is  anthorized  to  modify  in- 

stractions  bo  as  to  relievo  them  of  anf  possible  ambiguity,  and  to  make 
their  meaning  more  certain,    id. 

4.  Deuvkbt  of  Pebsohai.  FBOFnen—lNsmucnoNB, — If  the  defendaat  de- 

sired to  have  (he  jnr;  consider  the  qnestion  of  delivery  it  \ras  bis  dnty 
to  have  prepared,  and  asked  the  court  to  give,  an  inatrnction  upon  the 
point.     OumMIs  v.  TravU,  149. 

6.  MoDinoinoin  or  ImmtrcriDia. — The  conrt  is  antfaorized  to  modify  and 

cliange  an  instmotion  offered  by  ooaneel.  even  if  correct  as  an  abstract 
proposition  of  law,  when  it  is  calculated  to  mislead  the  jury.     Id. 
(!.  iNSTBOcnoNB  OP  TBB  CouBT — Bnj.  OF  EioKFTioNe. — InBtnictions  given  by 
the  conrt  of  its  own  motion  will  not  be  considered  aniess  embodied  in  a 
bill  of  ezoeptious.     Stale  T.  Sooer,  343. 

7.  Bbasokabli  Dodbt.— Where  the  conrt.  in  defining  reasonable  donbt,gaT* 

thin  ioHtmction:  "By  reasonable  donbt  is  ordinarily  meant  sncb  n  one 
an  wonld  govern  or  control  yon  in  ynnr  basiaess  transactions  or  naoat 
pursnils  of  life:"  Ibid,  erroneons.  (Slale  v.  JfiUaIn,  3  Nev.  481.  Over- 
ruled.)    Id. 

8.  BiFTjEALorlNsTBOonoNS— WfiBXHorEKBonaouB.— Itlsnot  error  to  rsfosa 

an  intitmctiou  which  has  already  been  given  in  substance,  and  in  terms 
as  cl^nr,  full,  and  tuvorable  to  the  defendant  as  those  in  which  the  court 
is  asked  to  repeat  it.    Sfale  v.  O'Connor,  416. 

Ektirb  OniBOi  oPTHB  CouBTMiTSTBK  CoRsiDntD.    (See  Charge,  1.)  93. 

Dkfihition  of  MiucE.     (See  Chaige.  2,  3.)  OS. 

BmiiBxs  or  the  Coitbt — Whbn  Ikbtboctidks  bbouIiD  bb  aivER.   (See-Charge, 

5,  e.)  149. 
iNsTKDonoH  OF  JuiMii  UPON  THi  FiOTS.    (See  Charge,  T. )  149. 
CtBocHEiAtrnAi.  Etidkhck — Rkasonablb  DorsT  jlhd  Ektibi  SAXtarAcxioK. 

(See  Criminal  Law,  19-21.)  334. 
DBDniHHiiaa  of  DEriHDjiNT.     (See  DmnkenuMs,  1.)  116. 
HoMidDE  AMD  UuBDicB.     (See  Homicide,  1-5.)  98. 


JEOPARDY. 

1.  jEOPiBM— Whkm  it  Attachm.— Whenever  the  acmised  hu  been  plaoed 

upon  trial,  upon  h  valid  indictment  before  a  oompeCent  court,  and  a  jury 

dnly  impaneled,  sworn  and  charged  wilh  the  case  his  jeopardy  attiicheB, 

and  the  discliarge  of  the  jury  before  verdict,  nnleu  with  the  oouaent  of 
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tha  detendact,  at  the  interreiitioD  of  aoraenQavnidable  acdilent  or«om« 
OTerrnliiig  nMWBdt;,  operates  aa  an  ooqnittal.    Ea  parU  MnxvxU,  438. 

2.  Idbm — Jdbi  FiluHo  lo  Aobkk. — The  inability  of  the  jary  to  agree  upon 

a  verd'ctiB  recngnixed  na  areating  a  neoeBaitj  that  JQitifles  the  disohai^ 
of  thu  jury.     Id, 

3.  Whex  Jbofahdt  dois  rot  Atticb.— Wbenever  a  trial  Iiaa  oommeiiceil, 

whether  for  miademeonor  or  felony,  ftnd  the  judge  diaooven  any  imper- 
fection which  will  render  a  verdict  void  or  Toidi^le  by  him,  he  may  stop 
the  trial  and  what  has  been  done  will  be  no  impediment  in  the  way  of 
any  (nlnra  proceedings.  Id. 
1.  Idek. —  Wbenever  anything  appeani  ahowing  plainly  the  fact  that  a 
Terdict  cannot  be  reached  irithiu  the  time  assigned  by  taw  for  the  hold- 
ing of  the  court,  he  may  adjndge  this  fad  to  eiiit,  and  on  making  the 
adjadicatinnmatter  of  record,  stop  the  trial,  with  the  resnlt  above  stated. 
Id. 

Plva  or  FoBMXft  JBOPUtDT.     (See  Criminal  Law,  11.)  273. 
Lkoai.  Jkop*biii  EQinvu.BiiT  TO  A  TisDior  ov  AoquTTUL.    (See  Habeas 
Corpus,  11.)  428. 

JUDGMENT. 

1.  JuDOMWti't,  Ektbt  of. — Where  a  defendant  Is  sererallj  liable,  a  separate 
jadgment  againet  him  may  be  entered  upon  bis  default,  leaving  the  ac- 
tion to  proceed  against  bis  co-defendants.    Evana  v.  Cook,  69. 

9.  JimoiiBNT  Bi  DsrACi,t — Escctsiblb  Neolbct. — Cook  signed  the  nnder- 
takisg  npon  which  he  sued,  upon  the  representation  of  Hnnley  that  the 
sole  codsideralion  of  the  note  declared  npon  In  the  attachment  snit  was 
a  gambling  debt,  that  he  (H.)  could  and  would  defend  (he  action  on  that 
groandi  that  H.,  instead  of  defending  the  ootton,  and  by  collnaion  with 
the  plsintiff  fur  the  purpose  of  cheating  and  defroudiug  C,  suffered  a 
judgment  to  be  taken  against  him;  (hat  H.  frequently  represented  to 
C.  that  the  matter  was  Bellied  and  that  he  nee<1  not  trouble  Mm  self  about 
it,  etti.;  that  he  was  aetuoUy  induced  by  these  representations,  made 
by  procurement  of  the  plaintiff,  to  neglect  to  file  his  answer  in  time. 
Htld,  that  this  was  excusable  neglect.    Id. 

3.  FoBKioN  Jdhomeht— JnnisDicnoM  Need  wot  bk  Alleoed.— In  bring. 
ing  suit  upon  a  judgment  recovered  in  a  ^(er  Stale  it  is  not  necessary 
to  allege  in  the  complaint  that  the  court  in  which  the  judgment  was 
rendered,  had  jurisdiction  either  of  the  subject-matter  of  the  action,  or 
of  the  defendant.  Want  of  juriEdictinn  in  matter  of  defense.  Plulpi 
V.  jDujTy.  80. 

i.  Ihbk — pBAcnc*  Act. — If  Boolion  59of  the  jimctice  oct  applies  to  foreign 
judgcoeuta,  then  the  complaint  is  sufficient  in  this  case,  for  the  reason 
that  it  colitormu  to  the  provitdon  of  this  HeetioD.    Id. 

6.  FosH  OF  JnDaKKNT. — The  stifflcieoey  of  the  writing  claimed  tobea  jndg. 
ment,  ahould  always  be  tested  by  its  ■ubslaDCO  rather  than  its  {om. 
Jiumboldl  M.  <C  M.  Co.  v.  Teny  tl  <d.,  237. 

G.  Idem— JvDOiiBHT  or  CotrraaioN.— Where  a  ststement  and  affidavit  of 
confession  anthorixing  the  entry  of  jndgment  was  filed  with  the  oleik 
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nnil  lihe  clerk  copied  the  Rtatement  and  affidaTit  iu  the  judgment  book, 
andnddeJ:  ■' Judgment  catered  April  14,  a.  d.  1871:  Attest,  J.  H.  Job, 
clerk;"  aud  iDdorsed  the  Hams  on  the  back  ot  (lie  Ktatemeint:  Urtd,  that 
tliia  constitutes  a  valid  judgment.  {Beaity,  J,,  disseniing.)     Id. 

7.  Idiim— TliB  slatement  and  indomement  ag  entered  in  the  jodement  book 

was  evidently  intended  as  a  determination  of  the  rights  of  the  parlies 
to  the  confeasiou,  and  it  clearly  abowa  iu  intelligiMe  lapgnage  the  relief 
gtautBil.    Id. 

8.  Idku — Ci.eke's  DuTiis,  MmisTxuui.. — In  proceeding!  under  the  etatnte 

aulhorLzing  n  judgment  by  confeBBion  there  in  no  BUit,  no  recovery,  or 
adjudication.  The  Ktatate  tipressly  authorizes  tbs  clerk  (o  enter  the 
judgment.  The  clerk  ia  not  iUTcsted  with  any  jiidiciHl  functionB.  It  is 
Ilia  duty  to  enter  a  judgment,  aud  Le  can  only  enter  Bucb  a  judgment  as 
the  partiea  tliemselrex  have  eiprcsgly  nnthotized  by  their  statement.  Id. 
tL  Ideu  —  AzTBoaiTi  TO  Entfh  Jcdomrni. — The  aafhorily  to  eiiter  the 
judgment  is  derived  Ivom  the  Etatate  and  the  Htatement.  The  words 
"  jadgment  entered"  must  be  considered  io  connection  with  the  etato- 
ment.  The  statement  with  the  indorsement  and  entry  of  the  clerk,  with 
ButBcient  certainty,  elhibits  the  parties,  the  sabject-m alter,  and  the  re- 
Gult,  and  Bubstantially  complies  with  the  provisions  of  the  statute,  1 
Comp.  L.  1422.  (Btaity,  J.,  disaentiru;.)     Id. 

10.  Idbu — Etfkct  of  Entbi  of  JcDauENT. — The  entry  of  the  judgment,  as 
made  by  t^e  clerk,  is  n  final  determinatiou  of  the  rights  ot  the  parties, 
aud  would  be  u  bar  to  any  anit  that  might  be  brought  apon  (he  promis- 
sory note  or  indebtedness  mentioned  in  the  statement  of  confession.  Id. 

11.  Ti'hen  JnnotniNT  wii.1.  ni  AmannD. — 'When  tbere  is  no  motion  for  a 
new  trial,  or  bill  of  oiceplions,  and  where  no  error  is  snggested  by 
counsel  for  appellant,  the  judgment  will  be  affirmed.  Skae  t.  Ah 
Ilang,  428. 

JUEISDICTION. 

JoBisDtCTtoH — QoESTioH  OF,  BAisKD  BT  THB  CocTKT.— As  Bvery  court  is  bonnd 
to  know  the  limits  of  its  own  jurisdiction,  it  is  the  duty  of  the  court  to 
decide,  in  fitiiine,  the  question  of  joriBdiction,  although  the  partiCH  be- 
fore the  ootirt  are  willing  to  concede  jurisdiction  for  the  pnqjose  of 
obtaining  an  opinion  upon  the  matters  in  oontroversy.  Wtlek  t  Phil- 
lip), 187. 

lH9unii  DPos  Cebtiobibi.     (See  Certiorari,  I.)  213. 

Jduibiiiction  in  Casks  of  CoNTEHFt  oy  ComiT.     (See  Contempt,  C.)  214. 

JuutsricnoN  nked  hot  bk  At-uoed  in  BaiNaiNQ  Bxnr  upon  Fobeioh  Judo* 
UEHTs.     (See  Judgment,  3.)  80. 

JUBY. 

1.  CoHuoH  Law  Jitbt — Powek  ot  the  LaaiK^TtntR. — It  is  competent  for 

the  legielatura  to  point  out  the  mode  of  impaneling  juries,.and  the  forma 
of  Ibe  common  law  in  procuring  a  jury  can  be  changed  and  made  &ab- 
ject  to  ulntatory  regulations,     Slalt  v.  MoClear,  39. 

2.  JdRY  Lait  ov  1876.— flfJd,  nnconetitutional,    Id. 
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8.  It>ex— Ueantno  or  Wobto   "Tbial  nr  Jtrav, — The  terms  "joty"  (ind 
"trial  by  Jat7,"  as  used  iu  the  cnostitiition,  mcau  (welre  competent 
tnoD,  disintereHted  nnd  impartint,  not  of  kiu,  nor  xtersonol  dependents 
of  either  of  Iho  iiortien,  having  their  homes  within  (lie  jniisdicttoDol 
limits  of  the  conrt,  dravn  aud  selected  hj  otBcen  free  from  all  bias  in 
fsTor  of  or  againat  tither  party,  duly  impaneled  and  Bwom  to  render  & 
tnie  verdict  occoTding  (o  the  law  and  the  evidence.     Jd. 
1.  Ideu— Bioar  to  Challehok  i  Jduob  woa  AoTniL  Bias— It  is  not  witbiu 
tho  power  of  tho  Icgialature  to  depiire  n  citizen  accnaed  of  crime  of  the 
right  to  challenge  a  juror  for  actual  hias.     Id. 
G.  InKu — GiaoT  to  Cbiu-rnqe  a  Juhob  fob  Iuflikd  Bus. — The  right  to 
challenge  fur  implied  bia«  may,  to  some  extent,  be  regulated  by  thel^s- 
latore,  care  bi-iug  always  taken  to  preserrn  inviolate  the  right  of  trial 
by  a  jury  of  twelve  impurfial  men.    M, 
G-  Ideu — PEHKurxoBi  CsALLiiNaKB. — There  ij  a  broad  distinction  between 
cballenges  for  bias  and  peremptory  cholltugea.     Tho  former  challenges 
exist  (IS  n  matter  of  right.    Tho  latter  is  by  favor  of  the  legislittare  only. 
The  number  of  peremptory  ohatlenges  has  always  been  regulated  by 
sUtnte.    Id. 
7.  Idkm— OuJECt  OT  CBALLKNGKa,— The  grrat  purpose  of  the  right  to  chal- 
lenge a  juror  tor  artQiil  or  implied  bias  is  tu  aecure  to  the  defendant  nnd 
the  state  a  fair  and  impartial  jury.     Id. 
3.  Idem— CuupETENCT  of  a  Jnuon.—  The  question  as  to  what  expression  of 
opioiou  or  bclitf  as  to  tho  guilt  or  iuuoceut'e  ol  (ho  defendant  vi.l  dis- 
qualify  (I  juror  diRcnssed:  Udd,  that  the  Bom  and  substance  of  this  whole 
question  u,  tbut  a  juror  must  cuuio  to  tlio  triul  with  a  mind  uni:ommit- 
(ed,  nnd  be  prepared  to  weigh  the  evidence  iu  impartial  scales,  and  a    , 
true  verdict  render  according  to  Iswaud  evidence.     Id. 

9.  ChallEn-ok  to  JonoBs.— a  clialleuae  to  the  panel  of  jurors,    Upon  Iho 

gcoani!  thuC  oua  juror  expressed  actual  bias  against  (.ho  prisoner,  and 
other  jiUora  elpraaaeil  themselves  iu  such  n  inoanec  as  to  imply  biai 
upon  their  imrt,  and  that  the  law  permittting  saiil  jurors  to  be  ot  the 
panel  is  nncoustilutioual,  cannot  be  cauHidereil  as  an  objection  to  tlie 
panel  of  jurors.     SliU  v.  Raymond,  OQ. 

10.  Cb^illknok  fob  Implibd  Bias  host  State  thk  Ghocnd'of  CnALLENOC — 

When  the  defendant  challenges  njnror  for  implied  bios,  he  must  specify 
(be  particolar  grounds  upon  which  he  bases  bis  challenge.    Id. 

11.  QpALiFiED  Opi.'sioh  OB  Belikf.— A  juroT  wUo  has  formed  ood  expressed 
an  opinion  that  was  not  nuqnalifled,  is  not  a  disqualified  juror,  espo. 
cially  when  he  declares  that  Lo  did  not  entertain  any  deliberate  or  fixed 
opinion  or  belief  as  to  the  guilt  or  innocence  of  the  defendant.    Id. 

13.  Chaixbsob  yoB  Cause  Ebboheodslt  ItcyDSED— IVqkn  kot  Phejudiciaii 
Ebbob. — If  a  juror  i.i  challenged  for  cause,  Ihat  challenge  is  oveiTnled, 
nnd  he  1:1  then  challenged  peremptorily,  (here  does  not  necesBariiy  arise 
any  inference  tbnt  the  challenging  parly  is  thereby  injnred.  An  injury 
could  Duty  arise  in  cose  tho  chalk  nging  party  was  compelled  to  exhaust 
all  his  peremptory  challenges,  and  afterwards  have  au  objectionable 
jiimr  plMed  on  the  panel  for  the  want  of  another  chnlleng?.     Id. 
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13.  JckT  or  Elbtbh  Uek. — A.  defendant  indicted  for  a  mitdsmemnoT  mftjr 
be  tried  bj  a  jnrj  of  eleven  men,  if  be  comeDts  to  anclk  a  jniy,  and  hb 
ooneeot  in  not  a  waiver  of  a  jar;  tnal.    £la(<  t.  Btynuttky,  119. 

14.  JiTBl  Liv  or  18T5.— ifeU,  nncousdtntional.    iSlote  *.  Johnaon,  148. 

Iff.  CkuxiBHOB  to  JtJBOk— Maim  QunnoH  Iiitoi.ved  ci  ma  C^s.— Wber* 
a  juror  Btated  tbat  he  had  formed  and  expressed  an  unqualifled  opinion 
as  to  the  coDise  aod  direction  of  ooa  of  (he  mining  lodes  iu  coabxn«n,j 
in  the  soit.  and  it  was  cltumed  Ih&t  the  direction  of  the  lode  was  one  of 
the  main  qneslions  at  issne:  HM,  that  as  itwas  impossible  for  the  court 
to  determine  from  the  pleadings  or  facts  before  it,  whether  thin  was  one 
of  the  maiu  qneations  involved,  it  was  the  dntj  of  the  appellant  to  hav« 
at  least  ofTeted  to  prove,  by  some  competent  evidence.  Ibat  it  was  one  of 
the  main  qaeationa  involved  in  the  case.     WtUly.  Luctrru  M.  Co.,  SOO. 

IG.  Idkh. — Held,  that  npon  the  facts  of  thiscase,  it  is  not  shown  that  the 
juror  challenged  had  either  formed  or  expressed  an;  nnqtmliiled opinion 
prejudicial  to  apjiellant.    Id. 

IT.  iiAMwuiom  or  CauAjaat  to  JnoBS,  not  Subicct  m  Brvtiw.— IVhere 
the  prosecntion  challenges  a  jaror  for  implied  bias  in  entertaining  snch 
coQBcientions  opinions  as  wonld  preclade  hia  finding  defendant  gniltj 
of  mnrder  io  the  flret  degree,  and  the  conrt  allows  the  challenge:  Il^d, 
fhat  nnder  the  provisions  of  section  431  of  the  criminal  practice  act,  (1 
Comp.L.  2046)  theallowiugof  cballengee  bjr  the  court  for  implied  bias 
is  not  ^abject  to  review.    Slali  v.  Xarjbio,  314. 

IB,  CoDBT  AnTHOKizm  TO  DiBCBJoat  JuHOB.~Tha  conrt  may,  without  a 
challenge  from  either  pnrty.  upon  good  caase  shown,  diachuge  s  juror 
at  any  time  before  he  is  swnm.     Id, 

19,  Idim.— Theswomstatementof  ajnroTla  jnSmii/aeltinifBcient  to  aathor- 
ize  the  court  to  act.    Id. 

90.  Ideu. — Before  the  defendant  can  oak  for  a  reversal  npon  this  ground,  he 
must  show  that  he  haa  In  somq  manner  been  ptejndiced  by  the  action  of 
the  conrt.    Id. 

91.  Idbu— Ihfabtui.  JuBi. — So  longuaa  impartial  jury  is  obtained  neither 
party  hHS  the  right  to  complain  of  the  action  of  the  court  in  dischatg- 
ing  a  juror  not  challeoged  by  either  puly.    Id. 

22.  Fowiu  or  Coubt  xo  Dibobuoie  a  JtraT  betobb  Tekdict. — The  power  of 
the  court  to  diacharge  a  jory  withoat  the  consent  of  the  defendant,  is 
not  an  absdlnte  power,  hut  must  be  exercised  in  accordance  with  estab- 
lished legal  rnles  anit  a  eonnd  legal  discretion  in  the  application  of  snoh 
fi  of  each  particnlor  case.    Ex  part* 

S3.  Idru— Adiddicatioh  or  Bkcobd. — The  facts  and  circnmatances  which 
iuduce  the  diHcharge  of  the  jury,  and  an  adjndioation  thereon,  ought  to 
be  Btatetl  and  appear  in  the  record.    Id. 

Si.  Idkm.— Where  the  only  gronnd  appearing  was,  that  the  f.>r«roAD  of  the 
jury  stated  "they  were  unable  to  agree  upon  a  verdict:"  Beld,  that  thia 
was  not  Btiffioieut  ground  to  Anthotizo  the  court  to  diaohaige  the  Jnry. 
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The  fact  that  the  jorj  conid  nob  agree  is  an  eBsautial  fact,  the  exUteuca 
of  which  onght  to  b«  clet«iitiiD«d  by  the  court  and  egtabUthed  b;  the 
leeord.    id. 
CHlUJtKOK  TO  Gbiitd  Jubobb.     (See  Grand  Jiiran,_l-2. )  31^ 
JuKT  Faiukq  io  AoBKif.     (See  JeopHrdj.)  OS.  • 

LAUDS. 

I.  SimoTTH  jUii>  TaiBTT-sixTH  SionoitB,  ENiBLna  AoT  or  CoKasm,  Coh- 
arrsuKD. — The  aeventh  aection  of  the  eDabling  act  of  Congreaa  moat  be 
conatniecl  oa  ■  gnint  to  the  State  In  prcaiettli,  in  the  nature  ol  &  float, 
tkking  etttct  npon  apeciflo  tracts  of  land  M  aoon  oa  the  aaine  are  BOr- 
Teyed  by  the  United  States,  and  not  before.     Laylon  v.  t'amli,  451. 

3.  lawH — FBK-KvpnoNiBa.— If  bona  fids  aettlements  were  made  npon  the 
dxleentb  and  tbirlj-aixth  Hections  by  pre-emptionera  prior  to  the  Harvey 
of  the  Innda,  then  the  title  would  not  pasx  to  the  State,  beeanae  thej 
were  otherwiae  diapoavd  of,  bat  other  hinds  equiralent  thereto  were 
granted  to  the  State  in  lieu  thereof.     Id. 

PaBTTtioti  or  LjtNsa  bow  HjtOB.     (See  Fartitiou,  1-5.)  3B9. 

AtnoiL  PoKSEaraoH  of  Land.     (See  FoBBassioD,  1-6.)  171, 

NiTOBU.  BonitDuiis  of  Luid.    (See  PosaeBBiou.  4-6.)  171. 


__.— ..  .un  ^.  n__^  «u.  »•  iX  Wbitino. — A  lease  tor  a  year  need  not  be 
in  wriliug,  and  the  power  to  eieoate  it  need  cot  be  in  writing.  (1  C.L. 
£83.)     aUion  1.  Botioa,  413.    ' 

A  UoBTOioE.    (See  Redemp- 

LEGISLATORE. 
1.  Bbaboh  and  Policy  or  tbb  Law. — the  reason,  expediency  and  policy  of 

Ihe  law  is  delenained  by  its  pasaage  in  the  legialatore  and  approval  by 

the  governor.    Theae  qnestions  farniah  no  groand  for  declaring  the  law 

jpvaUd.     State  v.  MeCUar,  39. 
a.  WmDDjf,  PoLioT,  AKD  EipBmEMCT  OF  TBS  Law.— The  legisUiifve  and  ex- 

eeative  departments  of  the  State  govemnient  are  the  sole  judges  of  the 

wisdom,  policy,  jostiee  or  eipedienoy  of  a  law.    Daj/tem  Q.  d  S.  H.  Co., 

391. 
3.  Idbu — PowEB  or  Codbts. — It  is  only  in  cases  where  the  federal  or  statA 

constitution  limits  the  legislative  power,  and  controls  the  will  of  the 

legialature  by  a  paramount  law,  that  ooorts  axe  authorized  to  intarfeta 

and  declare  any  legislative  enactment  void.    Id. 
CoNTmCD  EiJEctu>»a,  Coerra  now  Paid.     (See  Eleotions,  4.)  382. 
DidsioH  or  LkoibiiAtubk  in  CoKBTBaiNO  Lawbboc  FiKAi.     (See  Eminent 

Domain,  2.)  394. 
CMOfoii  Law  Jdbx— Powsb  of  tsi  LBasnATttu  to  Cbamqi  Fobhs.    (See 

Jary,  1.)  39. 


i„  Cookie 


LIENS. 
S«e  Mkcsuiios'  Licm, 


LINCOLN  COONTT. 


Aor  FcTHDiNa  Ihdkbteiiiiees  ot  Lihcoi.m  Coontt  Consibiiu).    (Sm  Statntes, 

3-7.)  109. 

MALICE. 
Detdhtion  of.    (Sea  Chaige,  1-3.)  9S. 

MANDAMUS. 

1.  BevmcuT:  Intekkst  of  Bia.4T0B, — When  the  qnastina  is  one  of  pablio 

rights,  and  the  objeol  ot  the  writ  of  mandamiiB  is  to  procnre  the  enforce- 
meut  ot  u  public  dntf,  the  relator  w  not  reqnirad  to  shoir  Ih^t  ha  has 
Itnj  legiil  oi  special  iDlvrGHt  iu  the  resolti  he  ie  inlerealed,  bb  h  dtixen, 
iu  hsTing  the  lava  executed  and  the  right  entoroed.  SlaU  ex  rtl.  Fiper 
T,  Oraofy  ti  (U.  223. 

2.  Idbu. — A  private  citizen  and  a  loxpayec  has  imch  a  dicect  and  special  in- 

terest in  the  collection  of  county  taxes  as  entitles  him  to  move  for  and 
pcosecate  the  writ  of  mandamuB  to  enforce  tbat  dot;  npan  the  port  ot 
^ablio  officers.    Id. 

3.  HANDiunB  1  Crm.  Beicedi.  —The  proceeding  bj  mandamns  ie  a  civil 

remedy,  Imving  nil  the  qiiiilitieH  and  attribntes  o(  a  civil  aotioa,  Mid  is 
applied  solely  tor  the  iirotection  o(  civil  rights.  Id. 
i.  Xdev — Fleadinos. — The  alternative  mit  and  the  retnrn  thereto  are  usn- 
uily  regarded  ns  constituting  the  pleadings  in  proceedings  by  mandamus, 
the  writ  HtandiDg  in  the  place  ot  the  oompUint,  and  the  return  taking 
the  place  of  the  plea  or  answer  io  an  ordinary  action  at  taw.     Id. 

5.  Idbu.— The  rule  as  declared  in  'Curlij  v.  MeCtdlovuh  (3  Nev.  202),  that 

"  it  is  the  affidavit  and  not  the  writ,  which  under  onr  practice  is  an- 
swered," referred  to  in  connection  wilb  (he  mle  above  stated.    Id. 

6.  Idem— What  Fiors  KtraT  BB  Shows. — To  justify  the  iasuanoeof  the  writ 

ot  mandamua,  to  enforce  the  performance  ot  an  act  by  a  pqblie  ofBcer 
the  act  must  be  one,  the  performance  of  which  the  law  speciully  enjoins 
as  a  duty  reanlting  from  his  office,  and  an  actual  omission  opon  the  iNUt 
of  the  officer  to  perform.    Id. 

7.  Ldbu. — The  relator  mnst  show,  not  only  that  the  officer  has  failed  to  per- 

form the  required  duty,  but  that  the  performance  thereof  is  actluJI; 
dne  from  him  at  the  time  of  the  application.     Id. 

8.  Idrm. — The  conrt  cannot  anticipate  that  a  public  officer  will  not  perform 

hie  dntiea  within  tlie  time  prescribed  by  the  statute,  and  an  actual  de- 
fault or  omission  ot  duty  is  just  as  essential  a  pro-requisite  to  the  issu- 
ance o<  the  writ  as  U  the  want  of  an  adequate  remedy  in  the  ordinary 
coorse  of  law.    Jit. 
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UANSLA.UGHTER. 
Mahbladobteb.  —  Hie  instniction  Id  tbsconrt's  cLai^  Uiat:  "If  Qieiary 
believe  that  tha  defendant  did,  upon  a  Huddea  beat  of  paBaion  eansed 
bj  a  provoontion  apparuntty  auEBcicmt  to  melee  the  passiou  irreBJstible, 
assault  the  man  Mooney ,  and  white  eo  engaged  did  kill  the  inau  Twiggs, 
you  vill  Aad  the  detendant  gnilly  of  maiwlaughtei:"    Htld,   correct. 


MECHANICS'  LIEN. 

1.  Uechanicb'  LiKN — DgbCeiptioh  or  Fbkioseb.— Where  the  complaint  de- 

iicribed  Ihe  iimperty  tut  a  large  bvildiog  on  oertaiu  lots  ia  a  cartuiu  block 
belonging  to  the  defendant,  together  with  a  convenient  Epiice  of  land 
around  the  same;  Htlil,  that  the  deecription  was  snfQcienily  Bpeaiflo. 
Diehicn  v.  Corbitl,  277. 

2.  FoBBCLosuus   or  MECHutica'  Lixn. — HmJtiov  345  or  Pbictice  Aot  Coh- 

BTBt7KD.— In  coDBtraingiiection  345(1  Comp.  L.,  UOG):  ifelii,  that  there 
is  nothiD),'  ii>  the  section  that  TeqmreB  an  nnilerloking,  iu  an  action  to 
forealuse  a  mecbanfca'  lien,  to  secure  the  money  part  of  the  judgment 
in  order  to  stay  the  older  directing  (ha  sate  of  the  property.  Arrington 
V.  WUUnbtrg,  28E. 

3.  Inni.— The  only  provision  for  a  covenant  in  the  undertaking  to  pay  any 

deficiency  arieiogupou  the  aale  applies  solely  to  cases  in  which  the  jadg- 
meut  is  for  the  sale  of  mortgaged  preiniseH.     Id. 

i.  llKCHJuncs'  LtENS — Ekpkaii  or  old  Law  and  PAHSioi  ov  Nkw  Act.— 
Where  a  law  relating  to  mechanics'  liens  i4  repealed  b;  a  new  law  con- 
taining all  the  essential  ports  of  the  law  repeuled:  Ildil,  that  the  repeal 
of  the  old  law  does  not  destroy  eiistiuj;  rights  thereuuiier.  (Skyrmt  v, 
Ooeidtnlat  il.  £  il.  Co.,  8  Nev.  220,  afflnoed.)      Capron  v.  Strmtt,  304. 

6.  Idkm— FoBKHAN  OP  MlNK  EsTnxSD  TO  LiKS. — Whpre  a  foreman  of  a  mine 
is  employed  to  "  boss  "  Uie  men  at  work  iu  a  mine,  keep  their  time  and 
give  Ibem  ordeni  for  their  pay:  Ilttd,  that  his  employinent  is  of  that 
kind  that  is  protected  by  (he  lien  hiw.    Id. 

6.  Appbopriatioh   of  rAYHUirrB.  — Where  the  foreman  of  the  mine  also 

boarded  men  tor  the  mine-owner,  and  at  different  times  received  money 
not  exceeding  amoant  doe  for  Imurd,  no  application  being  mode  by 
either  party  at  the  time  of  payment:  Iltld,  that  Ihe  foreman  at  the  time 
of  filing  his  lien  for  work  had  the  right  to  appropriate  the  money  to  the 
board  account.    Id. 

7.  Idkm— MoBTOiOBB  NO  BiOHT  TO  Ow«0T.— /ifW,  that  the  mine-owner  and 

the  foreman  hod  the  right  to  make  the  appropriation  withont  oousultiug 
Caprou  who  held  a  mortgage  on  the  mine,  and  that  the  morlgagee  could 
not  object  to  the  manner  of  appropriiition.     Id. 

8.  Mkcbamicb"  Likn,  whkk  mitst  bk  Pilkd — Difkubnt  CoNTHAcra,— When 

the  work  is  continuous,  ullbougb  doue  under  different  contracts,  the 
lien  is  preserved  by  giving  notive  witliiu  sixty  days  after  the  work  is 
completed.  (Sfcymte  v.  OccUtnlat  M.  £  M.  Co.,  8  Nei.  220,  affirmed.) 
Id. 

BiOHTs  or  MomoAOEE — Noticr  of  Lixn  Holdeb.     (See  Contract,  i.)  301. 

FoBKCLoeaBK  or  Mkchanics'  Liknb.     (See  Pleadings,  3.}  263. 
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NonoB  or  MisiMa  LooiTtoa  Conbtbttkh. — Wbere  »  notieo  r««dB  that  th« 
locators  have  taken  and  claim  "  for  mining  pnrpoeea  1200  feet  of  gronnd 
on  thu  face  o(  thia  bill,  *  *  •  rnamng  north  1300  feet  from  ntahe, 
with  fill  ila  dips,  angleg  and  spsra,  from  thence  to  the  centre  of  the  hill:" 
Brld,  that  the  words  "with  a^l  its  dips,  aoglea  and  spars"  refer  to  a 
lode,  not  to  Borfuce  or  hill  claims.     Wall  t.  iuoems  M.  Co.,  200. 

SlooHl)  Location  ov  Minimi  GaoiTKn  whsh  hot  xa  ABUtDomuEKT  or  thb 
FiBsi.     (See  Abandonment,  1.)  ^f)I' 

Debd  or  UisiNo  GitoDMS,  Dkbiohitioh  ov  thb  Kamb  op  cri  Ci.ui(.  (See 
Deed,  1.  2.)  301. 

FoBBMAX  OV  A  UiNK  H  E)nTn.ED  TO  A  Ukceiktos'  Iium.  (SMMe«Iuuiica' 
Lien,  6.)  304. 

MiHiNo  iKD  Mnj-iNO  Act,  Appboted  Habch  I,  18TG,  is  OoimmmmuiB 
tSee  Slatn(«,  9.)  394. 

PBOCKKse  of  Mines — MAsruMDB  to  Compbi.  CoiXKonoM  or  Tu^  (8e« 
Taxes,  5,  6.)   22a 

MINUTES  OF  THE  TRIAL. 
BitFOHTiBa'  Notes — Mimuteb  op  the  Tbui. — The  legislature  in  onng  iLe 
Tarda  "minutes  of  thu  trinl,"  iu  section  450  of  the  Criminal  Fractica 
Act  (1  Comp.  L.  20T5),  meant  onl;  the  minnteB  as  kept  by  the  clerk, 
and  recorded  in  the  minute  book  coLtuiniug  the  proceedings  of  the  trial, 
that  are  dail;  lead  by  the  cleik  and  approved  by  the  court.  StaU  t, 
XorUn,  314. 

UISDEMEAXOB. 
(SeeOffioe  and  Officer.)  110. 


MOBTGAGE. 
UinHunca'  LiEKs,  Hiohtb  op  Mobtoaobk.     (See  Contract,  2.)  304. 

MOBTQAaEE   no    BlOBT  TO   OBJECT     TO     A  PPBOPBIATIOH     OP     PAIKENTfl     Hu>B 

VT  UiHE-oWNKB  TO  HoLDEB  OP  Ubcbakic8'  Libh.   (See  Hecbamog'  Lian, 
7.)  304. 
PowBB  TO  SsLL  wiTBouT  FoBErxoBDBB.     (geo  Balc,  1.)  194. 

MOTION. 
UoDOH  IK  ABXE8I  OP  JcTDavENT.     (See  Criminal  Law,  2,  3.)  41S. 


MUNICIPAL  COBPORATIOH. 
1,  MmnciPii.  CoBFOBATioK. — A  mnoicipal  corporation,  in  this  state,  is  hat 
the  creature  of  the  legislature,  and  deiives  its  powen*.  rtgbta  and  fnin- 
cbises  from  Ifgialaiive  enaclueut  or  sCatntory  imtilication.    StnittXTtl. 
Bnaenatock  v.  Sicifl,  129. 
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3.  OnicCBsov  MtnncTPAi.  Cobfobitioii.— TheoiBcenotamanicipkleotpo 
ration  ftre  ci«>tad  b;  the  legisUtore,  and  ore  chosen  or  appointed  in  tbe 
mode  presoribM  by  the  law  of  ita  creation.    Id. 

3.  Idem — Cirr  Ricobubb.— Tbe  proTiBJoa  of  tbe  act  creating  the  offloa  of 
eitj  recorder  has  no  reference  to  the  jnrisdiction  otjoBticeaoI  tbe  peace. 
The  offiora  are  dislinct,  tbongh  ander  the  act  of  inooiporation  both 
ofDceB  may  be  held  by  the  eanie  peiBou.    Id. 

i.  itmnaim.  ConposATtoN  obkatkd  bi  Spboiu.  Law. — Section  one  of  article 
eight  of  the  conHtitution  dearly  recognizes  the  anthority  of  the  l^alU' 
tnrs  to  create  municipal  corporatiooB  by  speciul  enactment.  This  inter- 
pretation is  not  iDconsisteut  with  tbe  proiiaions  of  section  eight  of  the 
same  article.  Cilyo/  rirginia  v.  TA*  ChoOar-Fotosi  li.  it  8.  M.  Co.  (3 
NeT.  S6),  afOrmed.     Id. 

5.  PowiBa  or  x  Momcipu.  Cobpobatiom.  —  A  mnnicipal  oorporation  pos- 
■esasH  and  can  eleidae  snch  powers  only  as  are  eipreesly  conferred  by 
the  law  of  Ita  orsation,  or  such  as  ais  necessary  to  the  exercise  of  its 
corporate  powers,  tbe  performance  of  its  corporate  dvUea  and  the  aooom- 
plishment  of  tbe  pnrposaa  for  which  it  was  created.    Id. 

UUBDEB. 
Bee  Hoimnni, 

NEW  TEIAL. 
Enncci  or  Obobb  PBeiiATaBii,T  MADL—The  effect  of  tbe  reversal  of  an 

order  granting  a  motion  for  new  Irial,  when  tbe  reverBs!  reBolls  from 

the  fact  that  tbe  decldon  was  prematnrely  made,  is  to  leave  the  motion 

Mill  pending  in  the  conrt  below  to  I>e  regnlarly  and  properly  disposed 

of.     Tkonuu  V.  SuiUoan,  3S0. 
Omkotions  to  Books  of  Accocnt— Whbit  Niw  TbuIi  anouij)  bb  Guhted. 

(See  Bocks  of  Account,  1.)  340. 
CoH7i.iat  or  Etiukncb.     (See  Evidence,  1,  2.)  M, 
pBKS[Ti<i>TU>iis  IN  Favob  oj  TBS  fiuuNOfl  OF  TBI  CouBi.     (See  Evidence,  B.) 

343. 
ExrEMDiNO  Tms  To  Fli.1  STATniEST,     (See  Statement,  1.)  7S. 
Statimsst  on  Motiom  foe  New  Teial  oaitiiot  be  Cibtifud  ifhb  Apcbal 

isTakkN.      (SeeStutemeut,  3.)  380. 
Wn(N  OsJKiTnoKs  to  Statement  unET  be  Madk  in  tbk  Coubt  Bki.ow.     (See 

Statement,  3.)  377. 

NOTICE. 
AoTUAi,  Notice— Pdbchaseb  ih  Ooos  FAtia. — Aetna]  notice  dispenses  with 

coDstmcliTe  notice,     A  panhuKer  with  actnal  notice  ia  not  a  purchaser 

in  goodfailb  of  tbe  estate  previously  conveyed,    Qltson  v,  Boalon,  413. 

OBJECTIONS. 
OWBonoK*,  when  Waivbd.~AII  objtclioni^  to  tbe  competency  of  tbe  book 
as  testimony,  except  the  one  staled,  were  waived,  and  there  was  a  vir- 
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toal  admission  that  an;  appearouMB  in  the  book  iteelt,  nffecting  iU  eom- 
peteooy,  were  snnceptibla  of  eipUnation.  Jimo,  Adm,  of  EalaU  (J 
Jttsap  V.  Qammana,  219. 

OsjEcnoNs  TO  BnoKS  DP  AconuKT.     (See  Bookaot  Acconnt,  1.)  249. 
OsjEcnoNs  TO  Statihent  on  MonoN  fob  Nkw  Tblu.  -WHax  nasi  bk  Ui.tm 
IN  the  coubt  below.    (See  Btatement,  3.)  377. 

OFFICE  AND  OBTICEES. 

1.  HiSnRKElSOB    TIT   OPROB — PoBUO    ADBnOBTBlTOB. EtCT?  Willfol    Tiolo* 

tion  of  Lis  dtitj  bj  n  pnblic  adminUtraCor  is  a  iniBdemenuor,  pmushable 
by  n  fine  of  not  ejeaeding  $21X10  nod  removal  from  ofBre.  Siofc  v.  Ui>- 
roiwfcy,  119. 

2.  Idem— EiPiBiTioH  op  Tbbu  or  Omcit.— It  is  a  "  miedemetmor  in  office  " 

for  n  pnblio  admiDiBtrelor  to  embezzle  monej  received  tx  t^do  after  hiB 
term  of  office  has  expired.     M. 

3.  Idku— Dtttt  OF  PcsLio  Officees. — It  ia  Ihe  offloinl  duly  of  every  pnblio 

officer  at  or  after  tUe  expiration  oE  his  terru  of  office,  to  pay  over  to  bia 
aucceesoF,  or  olber  ]iroper  reoipieot,  all  fnndB  received  and  held  by  him 
in  bia  official  capacity,  and  a  refusal  to  do  ao,  on  proper  demaod.  is  a 
violation  of  his  offlcial  duty.     Id. 

Comnr  Officebs  ex  oppiqio  Cm  Officbbb,     (See  Constitution,  4.)  128. 
Officrbs  of  a  Mcnioipai.  Cobpobuiok,  how  Atpodhed.     (See  Mauiclpa] 

Corporation,  3,  3.)  129. 
When  ak  Opfioeb  k*t  tjmt.li,  a  Traksictioh  fob  FBinih.    (See  Pleadings, 

3,)  208. 

PABTITION. 

1.  pABTTnoN  OF  Lamls  BOW  Madk. — The  dixtrict  conrt  can  order  a  partilion 

to  be  made,  bat  it  CBDOOt  itaelf  make  the  portition  except  in  the  indirect 
mode  of  conflrmiag  the  report  of  the  cerereea  appointed  for  the  parpoM 
of  currying  out  the  order  of  partiCion.     Dorujero  v.  Von  Sicld»,  369. 

2.  IsEV  — When  the  court  decides  in  favor  of  n  partitioo  being  made.  It 

abonld  appoint  Tefercea  and  direct  them  to  divide  and  mark  out  the  land, 
inclnding  the  improvemenls  ioto  parcels  of  equal  value,  iastead  of  mak- 
ing tbe  dividoa  into  paFcela  of  equal  area.    Id. 

3.  Idkh—Sevbbakck  of  Impbovkmgittb, — A  aeverance  and  removal  of  im- 

provemeuts,  which  are  a  part  of  the  realty,  fn»n  one  parcel  of  the  land 
to  anotfacr  in  order  to  equalize  their  vbIuch,  is  not  aolhorizcd  by  the 
statute,  and  would  generally  be  iDjinioua  to  the  interests  of  the  co- 
tenants.  Id, 
i.  Idih. — K  tbe  laud  cannot  be  divided  Into  parcels  of  convenient  shape 
and  situation  without  throwing  tbe  vnlaable  improvements  into  one 
tract,  then,  unless  the  value  of  the  land  in  (be  other  tract  id  greater  than 
the  oue  on  which  the  improvementa  ore  Hitnftled,  it  eboold  be  increased 
In  area  until  it  ia  equal,  qaiinlitj'  and  quality  considered,  to  the  remain- 
ing  tract,  with  the  improveiueats  included.   .Id. 
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E.  lorn— Pebkoku.  PBOPKBTZ. — A  decree  ordering  a  partition  of  certain  par- 
sonal  propert;,  not  mentioned  in  the  pleadingn  ia  olearlyerroneotia.    Jd. 

PAYMENTS. 
Appbopbiatioss  op  PiiMESiB,  BOW  Madk.     (See  Mechanics  Lien,  6.)  304. 

PLEADINGtS. 

1.  PtKADixos  ALI.BQINO  FniDD. — Where  personal  property  ia  fonnd  in  the 

possession  of  the  eieculion  debtor,  and,  after  levy,  is  claimed  hy  a 
stranger,  the  ofBcer  is  not  bonnd  to  snnnise  that  there  may  hav^  been  a 
sale,  and  so  attack  it  for  frand  in  his  answer.     Chambrrlain  v.  SUm,  263. 

2.  Idbu. — The  officer  ia  not  bonnd  to  ssaail  the  trsnaaction  till  it  is  bronght 

to  his  kuDwIedge,  ami  i(  it  makes  its  first  iippearance  at  the  (riul,  he  may 
meet  it  thure  with  proof  of  the  frand.     Id. 

3.  FoBECLOarni!   op  MGcnAKica'   Lim — Pludinos. — Where  the  complaint 

Btstee  a.  case  for  relief,  alleging  that  the  work  was  done  and  the  materials 
fiirulBhed  at  the  special  instance  and  request  of  one  J.  J.  Bennett,  the 
agent  of  the  defendnnt,  and  where  none  of  the  allegations  in  the  com- 
plaiot  were  denied :  Held,  that  a  plea  that  "plaintiffit  oaght  not  to  be 
allowed  to  mnintain  this  action,  for  that  on  the  —  day  of  May,  18T6, 
tlity  obtained  a  judgment  for  the  same  debt  gainst  J.  J.  Bennett, "  con- 
atitntes  no  defense  to  the  action.     Diekaaa  v.  Corbell,  277. 

4.  luEU. — The  (act  that  piaintiffs  reoovered  a  judgment  agsinat  Bennett  only 

proves  that  Bennett  mads  himself  alao  personally  liable  on  the  contract 
which  he  entered  into  on  behntf  of  his  principal.  Id, 
6.  AoKKCY,  When  uuai  bb  Dehied. — The  ai^mnent  of  appellant  is,  that 
Bt'nnett  was  not  hia  ngent,  but  bis  tenant,  and  had  no  authority  to  bind 
him  or  hia  estate:  Ilfld.  that  if  this  was  true,  appellant  should  have  al- 
leged the  foctH  in  his  answer.    Id. 

DhPENSS  TO  A  pBOHtssoBT  NoTx.     (Sss  BlIls  ond  NoteB,  1.)  69. 

FoBBioN  jTOOMKNia,  JttBisiiianoti  MKBD  NOT  BK  Au-KOBD,     (See  Jodgment, 

3,  i.)  80. 
PLBivnios  ni  MANDUicra.    (See  Mandamus,  4.)  223. 


1.  Acnjii.  PoB8B3BioB  OP  Lahd. — A  perfect  inolosnre  of  timber  lond  is  not 
necessary.  If  there  be  an  occupation  within  boandsries  bo  clearly 
marked  and  de&ned  as  to  notify  atrangera  that  the  land  is  taken  up  or 
located,  it  is  all  the  posseasioti  that  la  required.  Sunka  M.  &  S.  Co.  v. 
Way.  171. 

Q,  Idku.— Til e  acta  necessary  to  co^stitate  poasesdon,  must  in  a  great  meas- 
ure depend  upon  the  character  of  the  land,  the  locality,  nnd  the  object 
for  vhich  it  ia  taken  np.    Id. 

3.  Ideh. — Where  the  ptuntiff  relies  solely  upon  possession  there  must  be 
an  aotual  and  continuous  occupation  of  the  knd,  within  anch  bounda- 
ries, a  subjection  of  the  land  to  the  will  and  control  of  the  claimant,    id. 
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t.  Ism— NiTTTBu.  BouKDisiEB.— Blaffs  of  rook,  and  BOmmita  of  ft  moant- 
ain,  xa»j  be  so  steep  uid  mgged  an  to  ooiutitiite  •  nutaral  boandai?  of 
land.  Tlie  qnealion  an  to  wtiat  constitnEss  natural  bonndaiiei  disc<us«d 
in  tbu  opiaioQ.     Jd. 

6  loni.— Tbe  facts  of  this  case  discueaed,  sad  the  acta  of  poaaessioii  hj 
appellant  held  insafflciect  to  main  tain  the  action.  (Btatiy^J.,  ditteniing.} 
Id. 

6.  Idkk. — Natural  bonndaries,  when  taken  in  oonnection  irlth  aHifUial,  ara 
RofQcientto  make  the  bonndariea  of  timber  Iand;bnttho  artificial  boand- 
ariea  nmat  be  made  in  Bach  a  manner  aa  lo  clearly  mark  and  deflno  the 
lines,  and  mnat  connect  with  the  natural  bonndaiiea  in  such  a  manner 
that  any  person  going  upon  the  land  conld,  by  following  the  marked 
lioea,  tell  the  preciBe  eitent  of  the  land  located  and  claimed,  and  the 
claimant  mast  be  an  actual  occupant  within  Bach  bonndariea.    Jd. 

PonsHsioN  OF  Peuokai.  Pbovebit.     iBee  Sale,  2,  3,  6.)  26S-3T7. 


PEACnCE. 
CotTTBBTBD  Eliction  CiBKS.     (See Election.)  3S2. 

AxBKiatnrt   of   Bxcobd   iFm   Aiuofnanafrt   or   Tibm.    <See  Amend- 
ments.) 76. 
When  Appfil  wiu,  am  DmnsBro.     (See  AppcBJ,  2.)  1S4, 
Sktixemknt  OF  Box  orExcBpnoNB  OH  Motion  fob  KcwTbui..     (See  Bill 

OF    ElOKPTIOMB,  a.)    17. 

Piucnoi  IN  Cares  of  MAxnunm.     (See  Mandamna.)  223. 

BxAimiNT  OH  Motion  fob  a.  New  Tblu..     (See  Statement.)  76,  280,  377. 


PEACTICE  ACT. 
Section    69.      Complaint  on  Foreign  Judgment,  86. 
Section  149.      Entry  ol  Several  Judgment,  73. 
Section  164.      Cballenge  to  Jurors,  206. 
Section  341.       Undertaking  on  Appeal,  235. 
Section  346.      Stay  of  EiecuUon,  266. 
Section  3iS0.      CoDfession  of  Judgment,  241. 
Section  417.      MandamoB,  333. 
Suction  448.       Handamus,  227. 
Section  456.      Affidavit  iu  Uandamoa,  322. 
Section  691.      Judgment  against  Sureties,  184. 

(See  SUtiite»— •■  Compiled  Law*  Oted.") 


PKESUMPTIQNS. 
I  FiTOK  OF  THB  BuuNos  OP  TBI  CouKt.    (See  Eridenoe, 


PROBATE  ACT. 
F  IBB  PBOun  Aoi  CosBrauiED.    (3m  Statuta  10.)  4U. 
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PUBLIC  ADMIKI8TEAT0E. 
(See  Offloe  bdA  Offioei,  110.) 

PUBCHASEB. 
PuBCHASEH  IK  OooD  FuTK.    (See  Notioe,  L)  41S. 

BAILBOADS. 

L  CoBPOB^TToir  LiABUi  TOB  THR  'Wakixjn  Auib  o»  m  Aacim. — A  nilroad 
oorporntion  is  liable  for  the  ^rilKa],  vantoD  and  malioions  aota  of  ito 
ageatH,  while  acting  in  the  course  of  its  baainefla  and  of  their  emploj- 
meitt,  although  the  act  was  not  directly  or  impliedly  authorized  nor 
ntiheil  b;  tha  carpomtion.    Qaighn  v.  Ctnirat  Facyfie  B.  E.  Co.,  360. 

2.  Idih— ExEMPLABi  DuuaXB. — The  qDeatioii  of  exemplsty  damagea  dii- 

CQBsed  ID  the  opinion:  tlttd,  that  under  the  focts  of  this  caae  th«  jury 
were  not  wanBDted  In  waeMlng  damsgea  oa  a  pnniahment  of  defendant 
indepeDdeut  of  the  quMtion  of  fall  oompeiuation.  Id. 

3.  EJicnoN  rsoK  Riii.bou)  Cab,  whbii  UNiiAWrtri.. — It  is  the  duty  of  the 

agents  ol  a  railroad  company  to  ascertain  irhetbar  a  passenger  baa  pnr- 
chosed  a  ticket  before  ejeeting  him  from  ths  can;  theii  negligence  ia 
this  respect  eaiiBot  be  pleaded  or  n^ed  as  a  defense,  nor  comddered  in 
mitigation  of  damages.  M. 

4.  lLim.-~I(  it  afterwards  tDms  oat  that  the  passenger  bad  a  ticket,  then  na 

matter  bov  mnch  the  agent  was  mistaken,  nor  how  honestly  ha  may 
have  belieTed  that  the  passenger  had  not  paid  for  his  ticket,  or  howlittla 
force  was  used  in  ejecting  the  passenger,  the  act  was  nevertheless  ub' 
Uwfnl  and  wrong,  and  for  any  injnry  which  tbe  passenger  received 
on  account  of  snch  eipnlsion  he  la  entitled  to  tnll  compensation  in 
damages.  Id. 

5.  Idem— AooB*TATioK  or  Dusiate. — If  the  agent  nses  more  foroe  than  ia 

taecesHary  to  eject  a  passenger,  or  uses  vile  epithets  toward  him,  snch 
conduct  shonld  always  be  considered  by  the  Jury  in  affiravation  of  dam- 

6.  Idbm— MuBirai  or  DiuAOEB  .—'Where  the  agent  in  ejeoUng  a  passenger 

nses  no  more  force  than  is  necessery  for  that  purpose:  Held,  that  the 
passenger  is  entitled  to  receive  such  damages  as  will  fully  compensate 
him  (or  the  nctnal  injury  inflicted,  whether  it  bo  to  his  body  or  hismind, 
to  bis  basiDess  or  loss  of  time,  as  well  as  his  actnol  expenses  necessarily 
jocnrred  in  consequence  of  the  unlawf  ol  or  wrongfnl  act.  Id. 

7.  IsKM— EiCESBiTB  DAHAOn.— WhcTO  plaintiff  pnrchased  a  ticket  at  Elko 

for  San  Francisco,  and  was  ejected  from  the  cars  within  half  a  mils  from 
the  town  of  Elko,  withont  anstainlDg  any  bodily  injuries,  the  condnctoi 
tising  no  mote  force  tlian  was  necessary  to  eject  him;  was  delayed  one 
day,  and  had  to  bay  anolhet  ticket  at  an  eipenae  of  94U.IiO:  Jfeld,  that 
a  verdict  of  $5000  waH  so  eicessiie  as  to  indicate  passion  and  prejudice 
npon  tbe  part  of  the  jory.  Id. 
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BAPE. 

I.  -Attempt  to  Commit  B»pe — CoBamr  op  FnuLB. — An  attempt  to  commit 
Tape  does  not  couBtitute  an  asuialt  vtien  the  female  actaally  couacntt  to 
irhat  in  done,  whether  Rhe  ba  within  the  age  of  twelve  yaara  or  not. 
Biatt  V.  PiekM,  255. 

3.  Idem . — An  assault  is  a  neceBsary  ingredient  of  erery  rape  or  attempted 
rape,  hnt  is  not  a  necessary  ingradietit  of  the  crime  of  camuUy  knowing 
a  child  undi'T  the  age  of  twelve  yearn  with  or  withont  her  consent,  which 
nnder  the  Htatnte  of  this  slate  is  also  cnllei  rape.  Jd. 

5.  IliBU.-~Ati  assault  Implies  force  and  re^stance,  the  crime  of  "carnally 

hnowing  a  child."  etc.,  may  be  committed,  or  at  least  attempted,  with- 
ont an  asRunlt,  if  thfere  is  actual  consent  on  the  part  of  the  female.  Id. 
i.  Idkm. — There  con  be  no  assanlt  upon  a  consenting  female,  althongh  there 
may  be  what  the  alatuCe  designates  rape.  Id, 

6.  Inni. — By  Tirtne  of  tho  proTisiooB  of  the  statntes  of  this  State  (Comp. 

Laws,  sectiooa  2161  and  2057),  the  defendnnt  might  have  been  convicted 
of  an  "attempt  to  commit  rape."  even  if  the  child  consented  to  all  he 
did,  but  it  wns  error  to  ingtmot  the  jary  that  he  conld,  nnder  imch  cir- 
anmBlauces,  be  convicted  of  "aMMult  with  intent  to  commit  rape."   Id. 

EEISONABLE  DOUBT. 

(See  Charge,  4.)  98;  (See  Instmctions,?.)  343. 

EEDEMPTIONER. 

1.  BiOHts  or  BEDEMpnoNBn — Iiebsk"!.  — Plaintiff  pnrchnsed  from  B.  the 

right  of  redemption  to  certain  land,  and  redeemed  the  same  from  the 
pnrthttBernt  a  foreclosure  sale:  Iltld,  that  she  is  not  entitled  to  tho  pos- 
session of  the  land  agninst  a  Icxsee  under  a  demise  made  subsequent  to 
to  the  mortgage.     Gilson  v.  Boston,  113. 

2.  Idku. — After  redeeraiDg,  plaintiff  bad  the  same  estate  in  the  land  that  B. 

hH<1  before  the  sale,  and  was  as  much  bound  by  the  lease  as  B.  wonld 
have  been.     Id, 


rHE  CocsT  NOT  EXORPTBD  TO.     (Soe  Charge,  S.)  149. 
Semibxs  or  TSK  Court  ai  Crthdi^l  Casks.    (See  Criminal  Law,  15.)  31li, 
(Instrnfitions,  U)  311. 

BEMOTAL  OF  CAUSES. 
1.  Bbhovai.  or  Cactbi  to  Fedebil  Coubt— Act  op  Cohobesb  or  Uibch  25, 
I8G7,  CoNSTHUED.— Under  the  provisions  of  the  act  of  congress  "ap- 
proved March  2,  1867,"  the  existence  of  local  prejudice  need  not  be 
shown.  The  net  only  requires  the  person  maMng  the  affidavit  to  state 
the  fact;  no  reasons  therefor  need  be  assigned,  as  the  question  whether 
such  bias  or  prejudice  elisls  ie  not  left  to  the  judicial  detenninatiDD  of 
the  court.    Qaiglt!/  v.  Ceniroi  Pacific  H,  R.  Co.,  350. 
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S.  iDDf— FoBDOH  Cdspokihon. — A.  corponitian  ia  »  oitizeii  of  the  state 
vhera  U  ia  crettod,  and  it  can  be  a  "oitizan  of  uiothor  state, "  within 
the  meaning  of  the  worija  as  used  in  the  act.    Id. 

3.  Inm. — An  affidarit  made  by  tbe  -rlc«-preaident  of  a  corporation  "  that  he 
he  hag  reason  to  believo,  ftnd  does  believe,  that  from  prejndioe  and  local 
inflnence,  said  defendact  corporation  viil  not  be  able  to  obtain  justioe 
in  said  coDct,"  is  insafflcient  to  anthoiiae  the  atote  ooojt  to  transfer  the 
cause  to  the  federal  oourL    Id, 

i.  Ideh — AmDATiT,  Bi  WHOM  luCB. — The  afOdavii  mnst  be  made  b;  tbe 
party  to  the  suit.  It  ia  the  belief  of  the  citizen  of  another  state,  not  the 
beUef  of  BQch  citizen's  agent,  that  deprives  the  stale  court  of  its  jnris- 
diction.    Id. 

E.  Idbii — AirrHOBm  or  tbb  CoBPomiTKW  to  Majck  thb  AjnD*TiT.-~The 
qnestion  aa  to  the  pover  of  a  oorporation  to  make  the  affldSTit,  dis- 
onssed:  Held,  the  affidavit  mnst  state  that  it  is  the  belief  of  the  defendant, 
and  that  the  aathoiity  from  the  corporation  to  make  the  affidavit  mnst 
In  some  manner  afBrmatiTely  appear.    Id, 

B£F£AL. 
Bepiaii  or  OLD  Liw  BelixehO'  to  Micaiinai  Lizk,  ihd  Pissioi  or  Niw 

A<n;.    (See  Heohauics'  Lien,  i.)  301. 
Bmpbaii  or  SuTDTBS  BI  Implicuioh  am  not  FiTOUD.    (See  Statute,  8.) 

aeo. 

EEPOETEB, 
BiPosTKB'fl  Vvrm  xom  bb  Hkbodud  in  a  Bill  or  ExcspnonSk    (See  Bill 

EX8  QVSTM. 
<Bee  BmviKii,  18.)  416. 


OvmBiBip  or  Pbopkbti.    (Sea  JndioliB«nt,6-9.)  334. 


SALE. 


.  PowiB  TO  Sbll  wrraotii  FonBOLosiiBB. — A  power  to  Bell  withont  foreolos 
nze  Is  operative  when  the  intention  to  confer  it  is  olearly  eipwnod. 
Evans  t.  Lk,  194. 

1.  FossnsioN  or  VKaaemu.  Paopun.— Where  certain  petwmal  property 
waasoldon  the  twenty  .first  of  M'oTembei,  and  the  testimony  showB  ade- 
liTory  at  that  time,  and  a  ohsnge  of  possesion  nntil  April  1,  bnt  after 
that  date  and  before  the  levy  of  a  third  party,  the  posssBsioD  was  re- 
stored to  tbe  grantor,  wito  waa  in  actual  poaseaaion  at  the  time  of  tbe 
levjr  as  bailee :  Etld,  that  the  conrt  erred  in  finding  tliat  the  change  of 
poaseedon  aonttnned  after  April  1,  and  in  finding  that  tbe  defendant 
took  the  property  from  tbe  grantaea.  CAoinbertafn  t.  8l«mt,  968. 
Tot.  XI.— 32 
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3.  iDKM.-'Wliether  the  changs  of  posBeBdoa  that  did  take  place  was  snlB- 

deiillyopen.  nnaqTUTooalaodoontinDoiis,  to  satiafy  the  atatateof  frauds, 
iaaqneBtiDaoffaot  for  the  court  or  jury  to  determine.     Id. 

4.  OoNSlTiEBATioH  OF  SiLC. — Where  the  bill  of  sale  offered  in  evidence  le- 

oited  a  conaideiatioa  of  91,600,  and  the  grantor  and  grantee  both  testi- 
fied that  money  waa  paid:  Stld,  that  it  waa  error  to  refuse  to  allov  the 
defendant  to  aak  those  witnesaea  how  mnoh  money  was  paid  aa  the  coa- 
eidaiatioQ  of  the  aUeged  sale.  14. 
6.  Delitebi  kKD  Cbinob  of  PoesBsaioti  or  Fbbbohai.  Fkopkbti.— iTelcI,  npon 
the  anthoritj  of  Oniy  T.  SvUivan  (10ITeT.41S),  that  the  evideooe  in  thia 
case  was  snfflcient  to  anstain  the  finding  of  immediate  deliveiy  and  ae- 
toal  and  oontinned  change  of  poaseaaion.     Taitl  v.  SiUly,  377. 

PMBaasioH  iiCD  DnjTXBT  of  Piisoiuii  Pxopxxit.     (Sea  DeliTeTj,  1,  2.) 

119. 


FowEx  0*  Secrvmbt  or  GoKTOuTioF  TO  Ann  Cokmsuv  Bui-    (8e» 

Corporation,  1.)  IS*. 
FoniiOM  CoBFcuTioin  Aoi  or  Uabch  3,  ISfitL    (See  EridencOi  7. )  lU. 

SEBTICE. 
BzRrtcr  or  Nones  of  Aspui..    (Sm  Appeal,  I.)  7B. 

BTATEJMENT. 

1.  'EsxESttaia  Ton  lo  FOiB  SumEMT  on  Uotioh  fob  New  TbuIi. — An 
order  aigned  by  the  jndge  extending  the  time  fixed  by  etatate  for  filing 
a  statement  on  motion  for  a  new  trial,  mast  not  only  be  signed,  bat 
mast  be  filed  with  the  papers  in  the  case,  or  entered  of  record  in  th» 
^inntOB  of  the  cotut,  within  the  time  prescribed  by  statnte.  Clark  t. 
BtrouM.  76. 

2>  SriTBMniT  ON  Motion  iob  Kkw  Trul  citmor  bi  Cibthted  to  Arttx 
AfPBAi.  IS  Taikh. — Where  the  court  below  allowed  and  settled  a  state- 
ment after  uotian  npon  the  motion  for  new  trial  and  after  an  appeal  waa 
taken :  Udd,  that  the  court  had  lost  jariediction  by  the  appeal,  and  that 
the  statement  on  motion  for  new  trial  must  be  disregarded.  Thonuu  t. 
£uUinm,  280. 

3.  Wh«i  OBiacnosa  to  SriTiiimT  o«  Momon  fob  New  Tbui.  mjst  xt 
UitiB  IN  THB  CouBT  Bklow. — Where  on  objection  is  made  to  the  con- 
dderatiDn  of  an  appeal  from  an  older  ovemling  a  motion  for  new  trial 
upon  the  gronnd  that  it  does  not  appear  from  the  traDscript  that  the 
statement  on  motion  for  new  trial  was  filed  In  time:  Held,  that  this 
ooort  will  not  notice  each  an  objection  trnlesa  the  transcript  shows  that 
^t  waa  made  in  the  diatnct  conrt.     TuM  v.  ^ly,  377. 

BnmmKVT  of  Bill  of  Excxraoiia  ox  Uoiiqn  fox  Naw  Tkui-,  (Bee  BDl 
of  Exceptions,  S.)  IT. 
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STATUTE. 

1.  EvTEcr  OP  DiCLUtma  the  Law  Yom. — Stld,  that  the  effoot  of  declaring 
certain  parte  of  the  amendsd  law  oC  1S76  tmcouititntional  and  void,  is 
to  leave  in  full  force  the  sections  of  the  lav  of  1861  which  the  liot  of 
IST5  attempted  to  amend  and  repeal     Slate  v.  MeCltar,  30. 

3.  Adoption  or  Enolisb  STurmEa.— EngUsh  atatntes  in  force  at  the  date  of 
the  declaration  of  American  i&dependenee  and  applicable  to  oar  nitnti- 
tioD  are  n  part  of  the  common  law  which  iw  have  ailopted  (affinuing 
Ei  parte  Blandiard,  9  Nev.  105.)     Evans  t.  Cook,  GO. 

3.  Stltutk,  Whkh  DiBEoroar. — A  atatnte  prescribed  merely  as  a  matter  of 
form,  contBioing  directions  which  ore  not  ot  the.  esaeoce  of  the  thing  to 
be  done,  but  which  are  given  solely  with  a  riaw  to  the  orderly  and 
prompt  conduct  of  the  bnainees  is  merely  directory.  Odd  Rtlotea'  Sau, 
<t  Com.  Bank  v.  QtiUUn,  109. 

i.  Act  Apphotud  FEBBnABi  17,  1873  (Srus.  1873,  54),  Conbtitutionu..— 
The  coniititniionHlity  of  the  aot  fanding  the  indebtedneBB  of  Liooola 
oonnty  snatained  on  the  authority  of  Youngs  v.  Saii  (9  Nev.  212) .     Id. 

5.  CoNETBUonoN  or  Stattttb. — It  is  the  dnt;  of  courts,  in  conatming  a 
statute,  to  ascertain  what  the  legislature  had  in  riew  in  adopting  it,  in 
order  to  seoira,  if  possible,  the  object  intended  to  be  seoored  by  the 
statute.     Id. 

0 .  Act  Fundino  thb  InDBBraDtrasa  or  Zjkooui  Coumtt  ConarBaES. — In 
conslmmg  the  net  of  1873  (Stats.  1873,  Bi):  fftid.Oiat  the  legislature 
intended  to,  and  d^,  make  provision  for  the  payment  ot  the  interest  on 
the  bonds,  regardless  of  the  qnestion  whether  the  flnanoial  transactions 
of  the  county  could  be  kept  on  a  caah  baria  or  not.    Id. 

7.  CoNBTTOcnoN  OF  SiATCTBa.^When  (he  variouH  sections  of  the  statute  are 

dear,  plnin,  and  unambignous,  the  legislatnre  must  be  nudeTstood  to 
meau  just  what  it  has  explicitly  expressed.  In  guch  a  iaee  there  is  no 
tonm  for  oonstmction.     Id. 

8.  Bepbil  or  Statutiw  bi  Iiiplio*tion — Hobhstead'  Act  of  1865.— Be- 

peals  by  implication  are  not  favored,  and  are  only  held  to  have  oooaired 
tn  canes  of  irreconcilable  repugnancy  between  the  latter  end  former 
enoctmenls,  where  the  two  cannot  stand  together,  and  there  is  no  such 
repugnancy  between  the  probate  act  and  the  hoiDestead  act.  Esiale  of 
WaUty,  2«0.  ' 

9.  UiNiKQ  iVD  MnxiHa  Aot,  CoRSTcrcnoNU. —  The  act  entitled,  "Ao  act  to 

encourage  the  niiiing,  milling,  smelting,  or  other  reduction  of  ores  in 
the  State  of  Nevada, "  approved  March  1,  1875  (Stat.  1876,  111),  iaoon- 
atJtntional.    Dayton  0.  it  S.  M.  Co.  v.  Smaell,  391. 

10.  Sacno^  150  or  t&h  Pbobiib  Act  ComrrBirBD. — The  probate  act  regu- 
lates the  proceedings  of  executors  and  administrators  as  such,  and  acting 
in  that  capacity  alone,  the  validity  of  their  acts  depends  npon  a  com- 
pliance with  its  prorisioDs;  but  the  act  has  no  application  to  a  cose  like 
the  present,  where  the  executrix  is  the  owner  of  the  residnary  estate. 
Hunt-,.Hmt,  412. 
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BUBOIiABY.     BbCTIOK   2 

l.)30. 

Pabt  or  t  SriTun  Dhoo jwiriu  riouiL.     (See  Constitution,  7.)  129, 
CoHTEifpi  or  CoDST.     SiAiiiTB  Btrioti.t  Comsibiiii).     (See  Contempt,  6.) 

214. 
DonBiTui.  ComTBirciiOH  or  Sunrm.    <See  Eminent  Dommin,  3.)  3M. 
Fouaav  CoBPoainoNg— Acre  of  Mabom  3,  1S69,  Sui.  1868,  116,  Cuwhwikd. 

(SeeEridance,  5-7.)  IM. 
Sicniom  123  aitd  IX  of  iu  Pbobatk  Act  CmnnvcwD.    {See  EomeBtesd, 

1,  2.)  260. 
BwrnoH  34S  of  «ui  FzAonoz  Aor  CtanxxnEiiL     (See  Ileohanioa'  IJen,  9.) 

385. 
Bbfeai.  at  Law  BBiATna  to  Mbobamicb'  Lmr  Am  Pabuob  of  New  Law. 

(See  Ifechanlos-  Lieu,  *.)  304. 


STATUTES  CITED. 

1861.    Page  204.  Beo.    123.    Eetabia  of  Deo«Med  Persoiw,  362. 

"  "  205.  "      126.    Property  Exempt  from  Execation,  263. 

1664-5.  ••  37.  "         7.    Enabling  Act  of  Congress,  455. 

1869.  "  115.  Foreign  Corporations,  199. 

1871.  "  87.  ABseBBor,  234. 

1873.  "  64.  IndebtedneBB  of  Lincoln  Coonty,  112. 

"  "  66.  Qeneral  Law  for  Incorporations,  141 

"  "  169.  Penalty  (or  Non-paymetit  of  Taxes,  302. 

1875. '  "  67.  Inoorpotatiou  of  Cubou  City,  134. 

"  "  111.  Mining  and  Milling  Act,  398. 

"  "  117.  JtuyLaw.  44. 

"  "  119.  Aireet  of  Jndgmeat,  433. 

"  "  133.  Ueohanios'  Uens,  310. 

Coupiuni  Laws  Cusd. 
iae.    136.  .  Mechanics' Liens,  310. 
"      140.    Mechanioa'  Liana,  310. 


1364 
'  1267. 
'    139E. 


Acknowledgment  of  ConTeyanoM.  107. 

Lease,  415. 

Contract*  for  one  year,  313. 

Habeas  CorpoB,  439. 

Habeas  Gorpna,  439. 

Habeas  Corpns,  439. 

Balo  by  Order  of  Probate  Oooii,  450. 

Hiscondnct  in  Office,  126. 

Appointment  of  anaTdianB,-88, 

Judgment  Defined,  243. 

Challenge  to  Jnror,  206. 

Judgment  Book,  243. 

Judgment  Lien,  245. 

Bedemption,  414. 
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8m.  I338-1S41.    Partition.  393. 

"  1390.    Appenl,  186. 

"  1401.    NoUce  of  Appeal.  185. 

•■  I40a.    UndertAking  on  Appeal,  186;  38S. 

"  1106.     Slay  of  Eisontion,  ^86. 

"  1121.    Coaf^iuioii  of  Judgment,  341. 

"  1422.     Goafeesion  of  Judgment,  241. 

•'  1463.    DeposiUon  of  Witttea^  319. 

"  1465.    PiiTiIege  of  Witnesi.  220. 

"  1456.    Panaltrof  Wicnew  for  Befoiftl  to  Answer,  231. 

"  1459.    DepoBitionof  PrisonerinJaiJ.  918. 

"  1460.    Dopogition  of  Prieoner  in  Jail,  218. 

'■  1461.    Deposition  of  Prisoner  in  Jail,  218. 

'■  1621.    Contempt  of  Oanrt,  220. 

"  1657.    ServioeNoticeof  Appeal,  77. 

"  ]65d.    Serrioe  Notice  of  Appeal,  77. 

■'  1559,    Senioe  Notice  of  Appeal,  77. 

"  1662.    Judgment  against  Sureties,  184. 

"  1?76.    Hisdemeanor,  124. 

"  1679.    Jury  Trial,  127. 

"  1684.    DiBchai^eof  Defendant  under  Indictment,  433. 

'■  1087.    Jury  Trial,  127. 

"  1863.    Indictment  Time  of  Commiasion  of  Otfenge,  SO. 

"  1900.    Uotion  (o  Set  Aside  Indiotment,  326. 

"  1910-1918.    Objeotions  to  Indictment  Waived  by  SUlnn  to 

Demnr.  20. 

"  1918.    Arrert  of  Judgment,  422. 

"  1919.    Plea  of  Former  Acqnittal,  27S. 

"  1920.    Plea  of  Former  Aoqoitlal.  S76. 

"  1921.    Plea  of  Focmer  Aoqnitlal,  275. 

"  1935.    Flea  of  Farmer  Jeopardy,  276. 
"  '  1936.    iBBues  for  the  Jury,  276. 

"  1937.    Issues  for  the  Jary,  276. 

"  1947.    Challenge  to  Panel  of  Jurors,  lOfl. 

"  1948.    Oroands  of  ChaUenge.  106. 

"  1960.    Peremptory  Challenges.  108. 

"  1964.    Challenge  for  ImpUed  Biaa,  106. 

"  1966.     Challenge  for  Implied  Bias,  106. 

"  3011.    Instructions,  ^5. 

"  2012.    Instmotions,  436. 

"  3037.    D«greeB  of  OaiH,  34. 

■'  2037.    AUempt  to  Commit  Offenae,  2S7. 

■■  3046.    ChaUenge  to  Jorore,  326. 

"  2048.    Bill  cd  Eiceplions,  323. 

"  204S.    Bill  of  BiceptiODB,  323. 

"  2DT5.    Minutes  of  the  Trial,  321. 

"  2123.    ApplioatioD  for  Bail,  295. 

"  2206.    When  Indictment  ehonld  be  dismissed,  297. 

"  2207.    "When  Indictment  should  be  dismissed,  91. 

"  3207.    When  Indictment  sfaonld  be  dismiwed,  433, 

"  2308.    Continnance  of  Criminal  Case,  397. 
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602  Index. 

Tol.  1.  Beo.  2339.  Indictment,  time  of  commisBion  of  Off«iiH,  30. 

"    2350.  DeSnitioa  of  Rape,  267. 

"  "    2385,  Bnrglary,  34. 

"  "    23B0.  Embezzlement.  291. 

"  "    2467.  Attempt  to  commit  Offense,  269. 

Vol.  3.  Seo.  2548.  Election  Ooateat— Fees,  3S6. 

'<  ■■  2556-60.  Contesting  Election,  3S5. 

"  "    3025.  Pnblic  AdminiBtratar,  126. 

"  •"    3037.  PabUo  AdmiDistralor,  126. 

"    3039.  MisdemeanOF  in  Office,  124. 

"  "  3130-31.  Dnty  of  AaseiBor,  166-7. 

"  "    3148.  Penalty  in  Collection  of  Tax,  303, 

"  ■  "    3149.  Dnty  of  ABsegior,  167, 

"  '■    3219.  Dnty  of  AsiesBor,  334. 

TAXES. 

1.  Whiji  lujFwrno?!  -will  not  Issue  to  EKarBiDi  Coi.i.bot:on  of  Tixrs. — 

No  cotut  of  eqnily  vill  allov  its  injnnction  to  iSBae  to  restrain  the  col- 
lection  of  a  tax,  except  when  actually  neceHsary  lo  protect  the  rights  of 
citizens  who  have  no  plain,  speedy  and  adequate  remedy  at  law.  Wdta, 
Fargo  dt  Co.  v,  Dayton,  161, 

2.  Ideh. — Before  an  injanction  will  be  granted,  it  mnst  appear  that  tbe  en- 

forcement of  the  tax  wonld  lead  to  a  multiplicity  of  snita,  or  prodnca 
irreparable  injury,  or,  if  the  property  is  real  estate,  throw  a  clond  npon 
the  title  of  complainant,  or  there  most  be  some  allegation  of  frand.  Id. 

3.  Idbm — iHSOLTXHcn  or  Assbsbob — The  mere  allegation  of  the  insolvenoy 

of  the  asseESor  ia  not  safficient  to  anthorize  tha  court  to  grant  an  injuno- 
tion  to  TeBtraia  the  collection  of  a  tax.  Id, 

4.  Idem—Pathknt  ot  Tax— Rekbdt  at  Law, — Eeld,  that  the  oomplainant  in 

this  case  had  an  adequate  remedy  at  law.  If  the  taxes  are  paid  under 
piotest,  and  the  county  receiTed  the  money,  it  oonld  have  brouglit  its 
action  against  the  oonnty,  and  If  the  tax  was  illegal,  could  have  recovered 
tlie  money  back.  Id. 
6.  UitmiAmrs — CoiiLBcnoH  or  Taxkb — Pbooeidb  or  iSmis. — The  collection 
of  taxes  solely  dne  to  a  oonnty  is  a  question  of  public  concern  as  well  as 
of  private  interest,  the  collection  of  such  taxes  involve  public  dutjes  and 
pubUc  rights.     Btatt  as  rei.  Piper  v.  Grace}/  d,  ai.,  323, 

6.    ConKTI    CoUUtSStOKIICB     HATB     »0     PoWEB    TO     BeTjEASB     Pbopebtt     rBOK 

Taxation. — County  CommisBionerH  have  no  power  to  discriminate  as  to 
the  character  of  the  property  which  should  be  BUbjeot  (o  taxation.  That 
is  a  question  for  tJie  legislature,  subject  to  the  provisiomi  of  the  oon- 
I.  2d. 


7.  Pehai/tt  fob  NoN'fAZHRHT  og  Taxks. — In  construing  the  act  approved 
March  7,  1S73  (Stat.  1673,  169) :  EM,  that  the  penalty  of  twenty-flvs 
per  ceotnu  follows  the  tax,  that  fire  thirteenths  of  the  penalty  belongs 
t«  the  Btate,  and  eight-thirteenths  to  the  county.  iStofe  ex  rel.  E^mH  t. 
nvffahiT,  300. 
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AMBNDMnn  or  Hicosds  utbb  Aimodsniuiit  of  Tebm.    (See  Ajnandments, 

1.)  76. 
BniiHO  CAUsn  tob  Tbui.  dubuio  thh  Tehm  ih  vrrHm  tbi  DmCBBnoti  or 

TBI  CoDBT.     (See  Habeas  Corpna,  1.)  90. 

TBANSFEB. 
Bee  BsHOTAL  ov  Oadbv. 

TEEDICT.  . 

TntDiorCoinrusTToETiDiKcn.  (See  CrimuialLsw,  1.)  17;  (Se^Evldenoe, 

2.)  98. 
PowBB  ov  CouBT  TO  DiBCBiBoi  1  Jdbe  bbvobx  Tebdutt.    (See  Jnij,  23.) 
4S9. 

■WILLS. 

1.  CoKBixnanoN  or  Wnj^. — The  testator,  by  hia  vill,  disposed  of  bis  prop- 

er^ to  hiBvife,  "h&Ti&g  tbe  folleet  oonMence  in  her  capaoity,  jodg- 
ment,  ducretion  and  affeotioa,  to  properly  bring  np,  edncate  and  pio- 
vide  for  OUT  children,  and  to  manBge  and  dispose  of  my  said  property  in 
the  beat  maimet  for  their  interests  and  her  own:"  Rtld,  that  the  devisee 
took  the  property  derised  aa  absotnte  owner,  and  not  npon  trost.  Bant 
V.  Muni,  442. 

2.  Idbh.— In  ooostraing  this  will,  the  coTirt  held  tbat  the  widow  had  the  ab- 

solute light  to  sell  and  dispoao  ot  the  estate  ather  discretion.     Id, 

WITNESS. 

1.  Cbedibeutt  or  WiTNxm— WiKT  ov  CKAsnn. — Defendant  asked  the  oonrt 

to  give  this  instmotion:  "  The  jtuy  may,  and  it  is  their  dnty,  to  take 
into  consideration  the  chaatitj  or  want  of  chastity  of  any  witness  for  the 
state,  in  determining  the  credibility  of  such  witness:"  Etid,  that  it  was 
oalcnlated  to  mislead  the  jory,  and  was  properly  refnaed.  Slate  t.  Lar- 
Icin,  315. 

2.  Idkh. — The  general  mle  is  that  evidenoe  of  bad  choraoter  for  chastity, 

where  snch  character  is  ooUoterolly,  not  direotly,  in  issue,  is  not  admls- 
■ible  for  the  porpose  of  impeaching  the  credibility  of  a  witness.    Id. 

3.  Idcic. — Want  of  chastity  might,  in  some  instanoes,  include  a  want  of  Teroo- 

ity,  bnt  this  it  not  always  the  case.  In  impeaching  the  character  of  a 
witness  the  inquiry  in  chief  should  be  restricted  to  hia  general  reputa- 
tion for  tmth  and  veracity.    Jd. 

Csoes-ExuaKinoN  or  a.  DxrBfDivT  m  a  Obdoiiu.  Cisa.     (See  Ciiminal 

Law,  a,  3.)    17. 
rnrwi  TlTiirrrnTint  or  a  Witniss.    (See  Crimioal  IiaWi  13,  14.)    316. 
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